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ARGUED AND' DETERMINED 

» ** 

IV THE 

Courts of COMMON- PLEAS, 

r 

AND 

EXCHEQUER-CHAMBER", 

IN 

Trinity Term, 

In the Fifty-firft Year of the Reign of George III. 



AND IN 


^Michaelmas Term, 

In the Fift]r-%cond Year of the Reign oi George III. 


Brounckeb V, Scott. Juw it 

th 

^pHlS was an a£lion of ajfumpftty brought by the TheAiafterof^ 
Plaintiff to recover from the Defendant a com- cannot main^ 
penfaticm in damages for the detention of certain 
(hip of the Plaintiff beyond a reafonable time for the upon an implied 
unloading of her cargo^ after her arrival in the port of 
London. There were other Counts for freight^ primaget 
and demurrage due to the Plaintiff as mafter of die faid 
(hip. The Defendant, upon the counts for (raght and 
primage paid money into court % and at the trial befbm 
Mansfield C. J«, at the Londm Sittings after laft HUary 
term, the only queftton was, whether die Plaintiff, udio 
VoL. IV. 9 ^ Wfs 
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, CASES x» TRINITY TERM 


l8il. 

BBOQMCKKa 

v» 

ScX>IT« 


was not owner, but only mafter of the (hip, was entitled 
to fue for demurrage. Upon this part of the cafe a verdift 
was found for the Plaintiff, with liberty to the Defendant 
to move to enter a non(uit, if the Court (hould be of 
opinion that the I^ahitiff wasf not entitled to maintain 
the a£lion. Accofdingly, Lens Serjtj^ in Eajler term, 
having obtained a rule nlft for that purpofe : 

t 

e Shepherd Bejl Serjts. now fliewed caufe, and con- 
^tended that the captain might maintain this a£lion for 
demurrage. "JiRey fiid that demurrage was a claim 
arifing in refpeft of the hire of the (hip, for fuch time 
as eliipfed afteip the expiration of tlie period ftipulated 
for the completion of the voyage; and aItho*ugh not 
aftually fjeight, it was in the nature of freight, being a 
reafonable recompence for the ufe of the (hip. But by 
the ufage of the maritime law, the captain is fo far con- 
{idered as a principal, that he may fue for the freight ; 
becaufe it Js reafonable that he (hould receive his remu- 
neration at the port to which the (hip is" defined ; and 
therefore he may refort in the (irft inftance to the con- 
fignees of the»goods few: the payment of the freight, out 
of which his remuneration is to arife; otherwife he 
might be delayed in obtaining it, if upon their refufal to 
pay he was compelled to feek it through the medium of 
his principals. The^fame reafoning is applicable to a 
chum for deigurrage ; and therefore the fame right may 
be expefled to follow. [^MansJieldC. J. I have inquired, 
and (ind that there js not any inftance of an aflion of this 
defeription* There are very^few indeed where aflions 
have been brought by the mafter for frelfght, and they 
have been fupported upon the ground of an implied 
affumpjiu ariiing out of the bill of lading, by the terms 
of which the captain is to deliver the goods to the con« 
fignees, he or they paying freight for the fame. But 
even this is quite a modem action. j Demurrage, as 

well 
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well as freighti is due before the delivery of the gbodSi 
and for non-payment of it the c&ptain may withhold their 
delivery; and therefore if he does deliver them, an 
^Jfumpfit may be implied^ sis i^ell in^ the one cafe, as in , 
the other. It is of great importaiice to merchants, who 
are carriers fron? port to port, ^ and whofe (hips are ab- ^ 
fent for a great length of time, that the captain fhould 
be permitted to fue for demurrage, without the necef- 
fity of their interference. • ‘ ^ 


iSth 

. * 

BRdUNCKBIK 

Scott. 


Lens and Vaughan Serjts. contra, ft is a new prin- 
ciple that the captain has a lien on ^he goods for the 
payment of*demurrif]ge, and would involve this difEculty, 
that as the amount of the demurrage would be conti- 
nually increafing by the" detention ^f the godds, fhe de- 
livery of them would never be demanded. It would 
alfo be new in maritime and •commercial law, to hold^ 
that the agent may fue in his own name in all cafes 
where his principal would be entitled ; yet that.is the 
only ground on which' this a£lion can be fuHained ; for 
the captain can derive no benefit from the working of 
the fhip, but only the owner, and fo little is he inte- 
refted in it, that it might rcafonably be doubted, even 
if a promife were made t^ him to pay the demurrage, 
whether it would not be a nudum paBum. 


Mansfield C. J. This is certainly an a£lion 
ImpreJJionis^ and Is an experiment, which, it^ is not fug- 
gelled, has been attempted before.# It is a claim made 
by the. captain of a (hip.upon a fubje£l-matter in which 
he has no intereft ; and it is true, that even if he had 
been the contrafling party, that contraft would have 
been deemed to have been made by him for the benefit 
and on the behalf of his principal. Such being^the 
cafe, I cannot fee that neceflity requires this afllon to 
hn fupported $ and if not, its very novelty is a fufficient 
B 7 
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i8ll* objeAioii to it* How long ago it is, fince an aflion 
broughtgby a captain of a (hip for freight was firft cn- 
tertained, I do not know ; but it is obfervable *with rc«- 
Scorr. ^ ference to that fpecies of udlion, thsit the bill of ladings 
ufiially fpecifies that the captain is to deliver the goods 
, on payment of the"' freight/* and if h& delivers them 
without fuch payment, he becomes liable to his owner 
for fo doing 5 it has been held, therefore, that he may 
^kintain an a£fion againft the conhgnee upon an im- 
plied promife to pay the^ freight, in confideration of his 
letting Ithe goods tout of his hands before payment. But 
this form of aftion for demurrage without a fpccial con- 
traS to that efFe£f is not of long (landing, eveiun the cafe 
where the owners of (hips are the Plaintiffs ; and as it gc- 
nerates^a qiieftion wht^her the time elapfcd was a reafoiv 
able time, and alfo what is a reafonable compenfation for 
the ufc of the (hip, it would-be much better if it had nor 
been encouraged, and if the owner had always made it a 
fubjeft of fppcial contraft 5 but however that a£lion may 
be fupportable, I think it clear this cannot. 

Per Curiam, Rule abfolute for a nonfuiu 


Juju iS» 


Fjeisjz and Another Bell. 


Under a licence 
to a Briiijk mer- 
chant by name on 
behalf of himfelf 
and others, to 
export to P. and 
to importa caigo 
thence# an alien 
enemy may law- 
fully be intereiled 
in the export cargb 
at well at in the 
VBjmrtcaigo. 


^HIS was arf a£lion on a policy of infurance cm goedj 
at and from L^ftden to St. Peterjburgh^ on board the 
Zeelufl. At the triaP before Mansfield C. J. at the Lon^ 
don (ittings after laft Hilary term, it appea^d tjfit the 
goods were the joint property of the Plaintiffs and of 
certain Ruffian fubjeAs; that the (hip failed with^a 
licence, which licence was granted to Godfrey Feife and 
Co., merchants, on behalf of themfelves and others, per* 
mining them to load and export on board the veffel 
JIS«r/i^,bearing any flag except liitFrench, a cargo of Britijh 


manu* 
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manufad^ures, Briti/b and« foreign colonial produce, 

Iftdta go(Jds,and fucK goods as were permitted by law to be 
exported, except cotton wool and hemp, from any port ^ 
in this kingdom to any jJbrt in the haltic^ and to import 
from thence a cargo, alfo fpccified fti the licence, to any^ 
port in the United Kingdom. It was obje<Sled that as 
this licence was granted to Feife and Co., merchants, on 
behalf of themfclvcs and others, by tlficr term othefs^ 
Britijh merchants only, or merchants ejttfdem generis with 
Feife and Co- were comprehended, anc^ not forci^ mer- • 
chants, and /i fortiori not alien enemies. Mansfield C, J. 
over-ruled ^ the objj?e^ion, being of ^opinion that the 
licence ought to receive a more enlarged conilriKSbiort, 
and thereupon a vcrdidl was found ^for the Plainlilfe, with 
liberty to the Defendant to move to enter a nonfuit. 

Lens Serjt. accordingly in* the laft term obtained a 

rule nifi for that purpofe, againft which 

* * • 

Bejl Serjt. now fliewed caufe, and relied princip. lly 
on the cafe o\ JMennettv, Bonham^ {fince ^^eported^ i^Eafi^ 
47 7-0 which was an adlion on a policy of infurance on 
goods, at and from London to any ports in the Baltic^ 
and the licence was to a B^itijb merchant (by namc^ and 
others, but the property was proved to be in alien ene- 
mies. A fimilar objc£lion, as in this cafe, was taken 
and rcfervccl at the trial, but the Court*of JST. B^ upon 
motion made in this term, refufedjto entertain it, or 
grant a rule nifi thereupon. In Fa^le v. Bourdillotif anUf 
Eafier^Qxm i8t If vol. 4 .. tho fame point was determined, 
except that the licence there granted was to import a 
cdPrgo into this country ; but -the conftruftion muft be 
the fime whether applied ^to a licence to export from 
or import into this country : and in a late cafe of 
Rucker v. Betmety Lord EUenhorough C. J- had held, where 
the interefl: was averred to be and was in a Ruffian 
enemy, yci as the underwriter, with a knowled^fe of that 
B 3 fa£l. 


s^ii. 

■ my wwiw 

Fsisx 
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fad, had adjufted the lofsji that the FlaintiiF was entitled 
to recoifer againft him* • 

^ Lens Serjt. coniritn Unlefs rthe cafe of Mennett v, 
Bonham is to be conAdered as having decided this point, 
’'fo as to preclude all further queftion, it may be argued 
that the government of this country, which is invefted 
wJth the power of granting licences, ought to have the 
^rneans of exercifing a diferetion as to the perfons to 
, whomethofe licenfces ate to extend, and therefore that 
the terms ufed therein ought not te be ftrained beyond 
their'natural impert. It may be oblervcd, alfo, that a 
licence to export from this country, and one to import 
into it. do not, as has been contended, ftand precifely 
upon the fame footing, fo as nccelTayly to make the 
fame conftruflion applicable to both. In the cafe of a 
licence to import goods from a foreign country, the 
natural inference, is, that the goods coming from a 
foreign! country originally belong to foreignera : where- 
as, in the/:afe of a licence to export from this country, 
the fame inferevee leads to the conclufion that the goods 
belong to the fubjedls of this country. In this latter 
cafe, therefore, unlefs there be fomething extrinfic to 
inti;«ate to the government ri at foreigners are inferefted 
in the cargo, the nature of the adventure itfelf will not 
do fo, which if it did, perhaps tl^ government might 
have withheld its licence. 'J'o hold therefore that it 
may be extended ta prote£l the property of foreigners, 
will be to deprive thd government of its option to grant 
or withhold a licence where they are concerred. # 

Mansfield C. L We have feen inftances where 
licences of a very fpecial and limited nature have been 
confined to the particular grantees, but this licence is 
not of that defeription, but one of a more general nature. 
The form of it is to Godfrey Felfe and Co., merchants, on 
• behalf 
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behalf of themfelTes and otfam. It is therefore cleerly, 
by the •very terms of it,, not to be reftraineti to the 
*grantees alone, but is to be extended to others, and the 
* queftion is who thofe^others may be. Now it is faid# 
that others mgans Britifh iperchaq);s, and in all refpeQs 
fuch as the grantees, yet it*is perfeftly notorious thaf 
in a great commercial city, fuch as this metropolis, there 
are and rauft be many merchants who ^ are not natives ^ 
of the country where they carry on their merchandize, 
and there is nothing in this licence w^hich intimfites that 
it is to be reftrained to fuch as are. Again, if we look 
tt> what maybe fuppofed the obje£f this licence: that 
objeA wa*s to facifitate the export of certain goods, fuch 
as BritiJIj manufactures and colonial produce, in order 
to find a market for them abroaS, to efFeft which the ’ 
goods muft be necefl'irily conligned to foreigners ; and 
if fo, how is it more injurious to the ftate to permit 
foreigners to export them in the firft inftance ? It feems 
to me jhat a conftriiftion in favour of fudi a parmiffion 
will rather aid than obftruft the objeft of ^the licence, 
by promoting the commerce of the country. 





BttL. 



Heath J. A different conllniftion from that 
which lias been laid down by my Lord, would im- 
pede the -commercial pirpofes for which the licence 
was granted. 

Per Cuna?n,^ .Rule difebarged. 





« Sinclair v . Eldred. 


June 19* 


was an action for malicioufly and without pro- In an a<fdon for a 

bable caufe arrefting tlie Plaintiff, to which the 

, ® T 1 the Plaintiff can 

Defendant pleaded the general ifTue. It appeared at recover no da- 

the trial before Lawrence J. at Guildhall^ at the fittings mages for extra 

after Hilary term 1 8 i I , that the Plaintiff had been arrefted 

lice be proved, 

«f which the firft a^on, being noil-profled, is not of itfeff evidenre* 


B.4 


by 



‘CASES IN TRINITY^TE&m'' 

by virtue of a bill of Middlefex^ indorfed for bail for 
and had^been difcharged ui>on hie attorney’s undertaking 
to put in bailj which was accordingly done^ and aftet- 
^ wards the Defendantcfufferfed judgment of nonpros to go* 
againft him. The Plaintiff paid for colls thirteen gui- 
^neas, which were reduced to iL \s. for tlie officers’ fee, 
and 3/. i3j‘. 6d. for the other cofls, fp that his extra colls 
were 9/. La^vrence'], doubted at the trial, whether this 
^ ‘ judgment of non pros was fufficient evidence of the want 
of probable caufe, ^nd tli^ieforc directed the jury to find 
' a yerdi^ for the Plaintiff, with liberty to the Defendant 
to mo,vc to enter a nonfuit, the only damages upon which 
the PLiIiitifF infilled, and for the am\3unt of 'whieh the 
verdift was given, were the extra colls in the firll ac- 
• tion. *MarJhall Serjt. i.ccordingly in Erjlcr term obtained 
a rule nifi to enter a nonfiiit, on the authority of Savi/e 
V. Roberts^ l Salk» 13. & C. Carlh. 416. Purton v, 

Hotinory 1 Bof. Pn!L 205. Da^iv v. Su’ain^ I 41 ^ 424 . 

c « 

j 5 ^*’Scrjt. now lliewcd caufe. Admitting' that a 
want of probable caufe mull be proved in order to 
maintain this a&ion, there was fufficient evidence of it. 
This is not like the cafe of Savi/e v. Roberts, where it was 
held that it was not a fufficient ground to entitle a party 
to an a<flion for a malicious pfofecution, that the party 
againft: whom it is brought had failed in an indi£lmcut 
' for a riot, preferred againft: the Plaintiff, for there 
the Defendant had taken all meafiires for the profccution 
of his indiftment. J 3 ut in this cafe the Defendant never 
attempted to bring his^a£lion to a final termination, but 
voluntarily abandoned it, which ^is the bell ci^videllce to 
Ihew his opinion that there was no ground for it. I;i 
Skinner v. Gunioni i Sound. 228. it was held that an ac- 
tion lies for malicioufly holding to bail. 

Marjhall Serjt. conirh. This form of a£lion was not 
known before the time of Lord Holt, when fome cafes of 
extraordinary malignit^y induced the Courts to entertain 

it. 


x8u- 


Sjincxaib 

£lDB£D- 
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it* In Savile v. Roberts^ Holt C. J. fays, that though the 
action liips, yet it is not to be favoured. The very cir- 
ciimftance of the Plaintiff having pleaded the ftatute of 
'limitations to the adtion brought againd him, feems to # 
negative a want^ of probable caufe. ^ In Purton v. Honnor^ 
it was determined that an adlion will not lie for vexa*^ 
tioufly filing in ejedtment; and in Gibfon v. Chafers^ 

2 Bof. fe* PnlU 120. Lord Eldon held, that there 
muft be both i want of probable caufe, anti malice provedf 
to fupport the adlion. \JLanxjrmce J.. In that cafe the 
Defendant, who had received his whole debt, made an 
aflidavit that the Plaintiff was indebted to him to that 
amount : according; even to &avile v. Roberts the ad^ion 
might be maintained under fuch circumftanccs. Heath J. 

In that cafe the aflidavit of debt was made before the ‘ 
payment.of the debt.] If oppreffion had been the mo- 
tive for fuiiig, the Defendant would not have limited his 
debt to lo/. v. Swihi is the firft cafe 

of this defeription, and it is theVe mcntioiieti as ai^ excep- 
tion to the general rule, the rule being, that a perfon 
cannot fue another becaufe he has brought an unfuccefl- 
ful adlion. The damages given indeed, were the amount 
of the extra colls only, but thofe colls can never be the 
increafe of damages, for ^ they were, they might equally 
be recovered though no arrell had taken place. [L^w- 
rence J. There was no inconvenience proved asi a • 
ground of damages. Mansfield C. J. "Is there any cafe 
where an adllon has been maintained for pxtra cods 
Bfi. Not except in cafe of an avreft. [^Mansfield C. J. 
The j^laintllf has recovered already in the fliape of taxed 
cods all the cods which the law allows, and it cannot be 
that an a£lion may be fudained for the furplus.] 



V, 


Mansfield C. J. This is certainly a new fpecies of 
a'aion, I mean confidering it as an a£fion to recover the 
extra cofts) for there was pp proof pf any inconvenience 

of 



to 
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i8i I. 
Sinclair 

V. 

Eldked. 



of any fort ariflng to the P|aintifF, except in the payment 
of more^cofts than the law allows him, and which there- 
fore he ought not to recover. With refpefk to the ma- 
^ licious arrelt, there <iiever was ,a period when this fpe- 
cies of a£t ion ought, more to be encouifaged, for there 
'®^is much abufe made of the pfewer of arreil ; but I do not 
think that the circumllance of not proceeding in an 
ad^ioii, is, alone, evidence fufficient to fupport this ac- 
tion, and to prove malice : fuch a cir^'umftancc is very 
confident with the cafe of a perfon who might have an 
acknowledgment of a debt contained in a letter, which 
might- be lofl flncej-he commencement of the action, 6r 
with the death of a witnefs who alone was able to 
prove the debt, and fo the party may be deprived of 
' all the means of proccLhling. There never has yet been 
a cafe, where the mere not proceeding in an acStion has 
been held evidence of itfelP alone fufficient to fupport 
this adlioii. The rule, therefore, for cntering’((J|^nfuit 
mu A. b/e madfe 

Abfolutc. - 


June 19. 


Haw V. ©OLE. 


The feveral cove- 
nant of one gran- 
tor of an annuity 
is not avoided by 
the infancy of an- 
other who grants 
in the fame deed. 


^OVENANT. The declaration dated, that by in- 
denture ma^ieon the 27th of March 1809, at Weji'- 
tninjlcr in tliQ county of Middlefexy between the Defend- 
ant and D. Moncriiffe «of the fird part, H, Cartwright, 
J. Tiefane, and H. Pullen, of the fecond part* and the 
Plaintiff of the third part, one part of which indenture, 
fealed with the feal of the Defendant, the Plaintiff 


brought into court, the Defendant and D. Moncri^e 
did thereby jointly for them felves, their heirs, execut^fs, 
and adminidrators, and each of them feverally, fepa- 
rately, and apart from the other of them, did thereby 
• 7 * for 
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for himfelf, his heirs, «xec^tors, and adminiftratorSi 
covenant, promifc, and agree with the Plaintiff, that 
they, or one of them, or on^ of their heirs. See. would, 
^during the term of loo years, if they or the furvlvor of^ 
them fliould foblong live, pay to the Plaintiff an annuity 
of 150/. by quarterly payments. The declaration then 
ftated a covenant on the part of tjie Defendant and D. 
Moncriejfe to attend at tlie Pelican or other life infurance i 
office, in order that the plaintiff Ihiglit obtain a policy on 
the life of each or cither of them, and that they would.# 
not, during the continuance of the faid annuity, go on 
tile feas, or in parts beyond the feaSy without givfng the 
Plaintiff as early notice as might be, and that in cafe the 
Plaintiff ihould pay any additional rate of infurance, by ^ 
rcafon of their going on the feas, or beyond the feas, 
that they would reimburfe the fame to him. The de- 
clara^l^then alleged that the Defendant and D, Mon- 
on the feas, and in parts beyond the feas, pre- 
vious to which the Plaintiff had infured a certain* fum on 
the life of D. Moncrieffcy and that the Plaintiff afterwards 
paid the fum of 34/. 9/. 4^. as an additional rate of 
infurance by reafon of the faid D. Moncri^e^s going on 
and beyond the feas, of which the Defendant and D, Mon* 
crieffe had notice. It thtn alleged a breach in the non- 
payment of this additional rate. The Defendant, after 
craving oyer of the indenture, pleaded, 1 ft, non eji fac* 
turn ; 2dly, that X). MoncrieJ^Cy on the 27th March 1 809, 
fcalcd and as his a£l and deed delivered to the Plaintiff the 
faid fuppofed indenture, and thaf at the time of making 
the fame^and when th”e fame was fealod and delivered by 
the Defendant and D. Af., the latter was an Infant under 
the age of 2 1 years, to wit, of the age of 20 years, to wit, 
at Wejlminjler. To this plea there was a general demur** 
TK and joinder thereto. 


1811. ' 


Haw 


V. 

Ogle. 


Btjl Serjt. fupported the demurrer. 


Lens 
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t8i I. 

Haw 

V. 

Ogle, 


Lens Serjt., for the Defendant, relied upon^the ftaf# 
17 G. 3.V. 26. yi 6. “ that all contracts for the fjurchafe 
of any annuity with any pqrfon being under the age of 
'21 years, fliall be and remain utterly void,” and as the 
contrail: was entire, and could not be bad in part and 
'^good as to the remainder, it was therefore void allb with 
refpeft to the Defcndaiu. lie faid that it made no 
, difference tliat.the confideration money was to be di- 
vided between the two grantors, thexc being but one 
^ contraft by which, they were bound, and it w&j not the 
ohjeft of the aft that where an infant was a party to 
f.ich contraft, ho 'alone fhould be porlbnally releafed 
from it, for the common law would have protefted him 
^ to that C'^tent ; but the ftatutc made the whole tranfac- 
tion void as well with refpeft to the co- obligors and 
furetics, as the Infant. 

Mansfield C. J. The ftatute docs not llPfemply 
that the contraft fliall be utterly void, but void liotwith- 
ftanding any attempt to confirm the fame after the 
infant fliall have attained the age of 2 1 years, fo that the 
legiflature was aware that the contraft made by an 
infant was void at common law. It would be monflrous 
if it fliould be void ; for fuppcfte a young man left with 
lOyOOoL per annum^ which is direfted to accumulate 
until he is of age, if a guardian, for the iieceflary fub- 
fillence of the young man, or his education, agrees to 
raife money by this mode of annuity, and the guardian 
joins therein for fecunty, it would be very hard if this 
fccurity could be vacated. * ‘ 


Lawrence J. One is inclined againft this annuity, 
which is for the lives of two young men at 6| years pur- 
chafe only, if it was poflible to fet it afide. 


. CHAMBRi 
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Chambre J. The perfon who joins in the annuity is 
fufficicntly puniilied if it is ^an improvident girant, by 
being left to bear the expences of the annuity. 

• Psr Curiam, * Jifdgmcnt for PJnintifF. ^ 




i8i I, 



Ogle. 


Readshaw V, Wood and Axioms, Efqran 
Sheriff of Middlesex. 


19. 


w^as an aftion againft the defendants for a falfc An avcrmt'nt of a 
• retur» to a writ of ^oeiulitwni ot^onas iffiicd at the 
fait of the Plaintiff. The declaration dated that the not proved hy evl- 
plaintiff heretofore, to \iMt, in Trinity term, in the 45th ^ 

year of the king, in the court of bur faid lord the King, and LwA ^ 
before the king himfelf, by the conflderation and judg- 
ment of the fame Court, recovered againfl one ylugujlus 
a certain debt, &c. as by the record and 
the proceedings thereof, Itill remaining in tKe fame court, 
would nfore fully appear 5 and that riaintiff, afterwards 
fued and profecuted out of the faid co\jrt a tejlntum fieri 
facias, dire^led to the flierlff of Middlefcx, by which 
writ our lord the king commanded the flieriif that of the 
goods and chattels of therfalil A. Beevor in his bailiwick, 
lie fhould caufe lo be levied the debt and damages afore- 
faid, &c. At the trial of this caufe before Matisficld C. J. • 
at the Wefiminfier fittings after \‘sAHilary\txm, it appeared 
upon the produftion of the oflicc copies of, the proceed- 
ings, that the judgment was a jiidgment in debt againfl 
Augufius Beevor and Charles Morley Balders, and that 
the tefiatum fieri facias directed the fheriff to levy of the 
goods of A, Beevor, as well a certain debt of 2100/. 
which C. B. Readjbmv had recovered againfl him, as alfo 
80J. awarded to the faid C. B. Readjhaw for his damages, 

&c. and cods, whereof the faid A. Beevor is convi£led, 
appears to us of record. Upon this evidence it was 

, obje£ted 
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SheriiT of 
MlDDLiilSEX. 


objected that there was a variance between the dcclara. 
tion, whith fet forth a judgAient againft B, alo^ne, and 
the judgment proved, which appeared to be a judgment* 
tagainll: B, and C. 11 Readjliaw jointly, and alfo that 

the writ of tejiatum fieri facias did not purfue the judg- 
^nent, but was againft A, B. alone. A verdidi was found 
for the Plaintiff, with liberty to the Defendant to move 

to enter a nonfuit. * 

• • • • 


Bejl Serjt. accordingly, in the laft term obtiincd a 
rule nifi for that purpofe, againft which Vaughan Serjt, 
now (hewed caufe,jnd contended that the alleged va-» 
riance was immaterial in this cafe, as •the recital of the 
judgment was matter of inducement only, and, if defec- 
*tive, mi^t be reje£led as furplufage. He infilled, how- 
ever, that there was no defe£l in that recital, which 
was well maintained by the proof : for it did appear, 
according to the allegation in the declaration, ^j||at the 
Plaintiff had jf^covered againft A. B . ; and although the 
judgment included alfo another, it was not upon that 
account the lefs a judgment againft A. B. He relied on 
the cafe of HenJrey v. Spencer, cited in King v. Pippet, 
1 T. if. 238., which was an aflion by the high bailiff 
of Wejiminfier againft the Defendant in the nature of 
an efcape. The declaration fet forth a latitat againft 
jDonner and Dae, with an ac etiam againft Donner * 
and the writ produced in evidence was againft Donner 
and two others, and not againft J, Doe* It was ob- 
je£led that there was a variance between the declaration 
and writ, inafmuch as a writ againft Donner and two 
others could not be the fame as a writ againft D* and 
J* D. On the other hand, it was contended, that the 
only qneftion was, whether fuch a writ had iffued as 
warranted the arreft of Donner s and that had been 
proved. Lord Mansfield over-ruled the objeftion, and 
faid this was u fufficient writ to warrant the arreft, 

which 
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which was all that was neceiTary. So in this cafe it 
was unnecelTary to fet out mere of the judgment than 
was enough to fupport the writ of execution againft 
■Beevor^ the falfe return to which is the gift- of the ac- 
tion, the reft being mere inducement. Enough is ftated 
to warrant the execution agahift A, Beevor^ and though 
the judgment is jointly againft another, A. Be3vor\?> liable 
for the whole. ’ 

•• ! 

Lawrence J. A plain tiiF cannot have a Icparate 
execution on a joint judgment ; but in the cafe cited, 
»J\ough the latitat v/as againft Don/icr and two others, 
yet the riair-tlQ' raiglit in the King’s Bench have de- 
clared againft only. Here the PiAintlfi'has not 

contented liimfclf v/ith Hating tha delivery of the wrh 
to the flicrliT, and the falfe return thereto, but has gone 
further, and ftated a jiulgment and a v/rit ilfucd con- 
forniaHji^thereto ; but upon the product ion of the cvh 
dence the judgment appears to be different,*, and l\:oh a. 
docs not authorize the WTit. If the Plaintifi' ftates the 
judgment, he undertakes to prove it, but a judgmciv 
againft two cannot be taken to be the fame as a judgment 
againft one only. 

I 

B^i centra^ was ftopped by theCourt, Man? field C.J c 
concurring with Lawrence J. ; and thereupon the rule 
was made • 


i8i r. 

< 

Readshaw 

Sheriff of 
Middlesex, 


Abfolute^ 
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i8ii. 


jrfOT i«. Peaceable, on Demife of Uncle, v. Watson.' 

' - i 

V. ^ I • 

The declarations was ail eje£lmcnt brougfit to recovcjf pofleffion 

of a deccafedoc- three houfes at Wi/bt ach. Upon*the trial at the 


Xm held i Cambridge fpring aflizes 1 8 1 1 


Upon 

before Grofehi the conn- 
land, are evidence fel for the Plaintiff/ whofe leffor claimed the premifes 
tha^pe^oiT ' * hy^defeent in order to fhew the 

But it mull firft feifin of Robert Farthings afked a witnefs if he had 


be Ihewn that the i^^own one Clarke now deceafed, and upon his laylntr 
land the deceafed . tr j . 

occupied was the ycs, ajiked if he had ever heard Clarke fay of whom iip 

land now in the rented the houfes which h(? occupied dn Wybeach. The 
tenant s pofleffion. £qj. the Defendant obje£ling to this queftion, 

• Grofc J.**rcfufcd to permit it to be put, and the Plaintiff, 
being unable to prove his title without this evidence 
was nonfuited. Another objeftion was alfo raifed by 
the Defendant, that the term alleged to be domifed to 


the Plaintiff bad expired before the trial, but that objec- 
tion was over-ruled at the trial, and the rejection fanc- 
tioned by the Court afterwards, who faid it might be 
cured by amendihg. 


Pecknvell Serjt. in Eajler term had obtained a rule ntft 
to fet afide the nonfuit and have a new trial, upon the 
ground that evidence of the declarations of a deceafed 
tenant may be jcccived to {hew who was his land- 
lord. 

Serjt. in this* term, flicwed caufe againll this 
rule, on the ground that the queftion was ii-mdmiiTible, 
becaufc no foundation had been laid by any previous 
queftion to fhew where the houfes were fituated which 
' Clarke had occupied, or that they were the houfes for 
which this ejeftment Wfts brought, or that the Defend-^ 
ant was in polTcfEon of them. 
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Sl^et Serjt. Ihewed caufe, The evidence would have 
fhewn^ as well the id^tity of {he premifes, as tl\e feifiii 
of, Robert Farthing. The anfwer would have fhewni 
t^^at the premifes, of which tie wlt|iefs was fpeaking, 
were in the feifin of the PlaintifF^s leflbr^s anceftor, and 
by the Plaintiff V opening it appear?, that he goes for 
thofe houfes of whicli his anceftor was feifed. But this 
objeGion upon the identity of the premifes was never 
taken at the trial 5 the evidence was rejrjftcd upon tlfe 
broad ground, that the declarations of the deceafod te- 
nant were inadmiflible. 


j8ii. 


Peaceable, 

LclTeet)! 

^ Uncle, 

V. 


Watson. 


The learned Judge’s report, however^ ftated that there 
had been no fufficient foundation laid to introduce the 
queftion. ^ * 

Mansfield C. J. The opinion" of Grofe J. is unan- 
fwerable. The ground of the rejection is this. Pof- 
feflion is prima facie evidence of feifin in fee fimple : 
the declaration of the pofleffor that he is tenant to an- 
other, makes moft ftrongly, therefore, again ft *his own 
intereft, and confequciitly is admiffible, I^ut it muft be 
firft ftiewn that he was in poflcllion of the premifes for 
which the ejeftment is brought. The learned Judge's 
report however feems to go*further, and to intimate that 
he fliould have rejedted the evidence of the declarations, 
whether there had or had not been other evidence to 
identify the premifes which Clarke held, as thofe that 
were fued for. * 


Lawrence J. The Plaintift’ muft know, or ought to 
know, what premifes he goes for, and he muft firft (hew 
that the Defendant is in pofteffion of the premifes fought 
to be recovered, and next, that the Plaintiff has a 
better title. But fincc the learned Judge was of opi- 
VoL. IV. C nion. 
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PKACEABLB, 
Loflcc of 
Unclf, ' 

'O, 

Waison. 


Tiion that, after thofe fa£ls were proved, the declara* 
tlons ftjll would not be ev^lence, there ought to be a new 
trial. 

Rule abfolutu 


Ju:ge 19 . ' ^ 

In an a(5lIon gf 
trover for a horfo, 
a witnefh is com- 
petent to prove 
that the Plalntirt' 
agreed that he 
(witnefs) fhoiild. 
take the horfo as a 
focin ity for moiiey 
<l-ac to him from 
t!ie Pl.iintiiT. and 
Ihuuhl foil it if the 
money \^as not 
]<airi on a day cer- 
xvlikh being 
the cafe, the wit- 
r.( fs accordingly 
lold tlic horfo to 
the Defendant ; 
for the verdie> 
obraijied on his 
evidence will not 
avail him in a;i 
aC\ion to be 
hi ought agalnft 
him by the 
Plaintiff. 


‘ •• Nix V . Cutting. 

'^I^ROVER for a pcf^iey. The only qiieilion was^ 
whether a perfon of the name of Denny, who l.^d 
beeil admitted h)^give evidence on behalf of the l)e- 
fenclant, was an admiffiblc witnefs. TJie evidence 
which the witnefs gave was to die following elFeft i 
that it was agreed between the PhiintiiT and hiiiifelf that 
he (the witnefs) (liould take the poney as a fccurity for 
the payment of a fum of 15/. before that time depofitccl 
by him with the Plaintiff*, and that the poney fliould be 
fold Mt the next Woodbr'ul^e fair if the money was not 
paid by tj^at time. In confeqiienre of the atove agree- 
ment, the witvefs took the poney, and the money not 
havijig been paid, fold it at Wood bridge fair to the De- 
fendant. before whom the caufe was tried at 

the lull: afl'i^cs for the county of Sti^olk, was of opinion 
llicwinufs w.is admillible, and received his tefliniony, 
and the jury found a verdic;:^ for the Defendant. In 
Etijler term ^rvllon Serjt. o])taintd a rule fiifi for a new 
trial, on die amhority of the cafe oi Bland w^AnJley, 
2 mfifting on the incompctency of the wit- 

nefs, inafiiuu h as lie was iruerclled in warriMitlng Ids title 
to fell to the Delendant* 


Bloffd iScrjt. now Ihewed caufe, and diflliiguiflicd tills 
from the cafe of Bland v. Anjley, where he faid tlie 
witnefs was moft immediately interefted j for the effedt 
2 of 
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of a verdifl in that cafe in favor of the Defendant, for 
whom he was called as a wltnefs, would have been, 
to fatisfy an execution themifliicd againft his goods, 
and to deliver him therefore from all further liabi- 
.lity in refpeft ,of that execution : •but this was only ^ 
the ordinary cafe of proving one perfon devefted of pro- 
perty by the evidence of another,^ to v/hom he has 
parted with it. Here the witnefs, by virtue of the fj«*- • 
cial agreement made between him and the Plaint! If, 
flood in the fituation of a purdiafer from him *0! the . 
policy, and under that agreement* was entitled to hold 
the property. But in cafe an aclicrirfliould be brought 
againfl him to recover it back, this verdidl would be no 
evidence for him in fuch aclion, nor could it avail him 

^ '9 

in any way. 

Se//o/j Serjt. centrh. It is* not ncceliary, 111 order to 
<liA]ualify a perfon from being a witnefs in a caufe, to 
fliew that the verdidl obtained in that caufe may 3 c ufed 
either as 'evidence for or againft liim. TJhst indeed is 
one, but not the uTJiy ground of difqii.dific.ition. And 
ihe qucllion i« wh(?ther this cafe does not alfo afford 
another. Here the Plaintiff eftublilhcd a pnmd fade 
cafe, winch mull have prevailed, unlefs the witnefs, by 
making himfelf the principal, and the Defendant only 
the agent, can fliift the refponfibility from the Defendant 
upon himfelf. In order to do this, he was firft permit- 
ted to prove a debt due from the Plaintiff to himfelf, 
which he was clearly incompetent* to do, and then that 
the propeijty became his, and was not the plaintiff’s, 
which he was diredliy interefted to prove, after having 
made a fale of and thereby warranted it t(» be his pro- 
perty to the Defendant, to whom be would be liable 
over in cafe it turned out to be the Plaintiff’s. In this 
view of the cafe, therefore, the caufe 'vas in reality the 
caufe of the witnefs. 

C % ]MaN3FIELP 


tSiik 

Kix 

CUTTINH. 
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1811. 



V. 

Cutting, 


Mansfield C. J. The, queftion iS) whether the wit« 
ncfs, who bought a horfe ^of the Plaintiff, is competent 
to prove that fad. I caijnot pollibly fee any objedioh 
*' to his proving it, f(k as between the witnefs and thd 
Plaintiff, or the witnefs and the Defendant, the verdid 
' which is obtained upon his teftimqny in this caufe, will 
be of no avail to him. 


c 

* Lawrence). The cafe of Blandy,AnJley\sc\edx\j 
difcerqible from this: »for in that cafe there was an 
execution pending againft the witnefs, from which 
he wuld have bean relieved by a verdid given confor- 
mably to his teftimony. 

P^er Curiam^ Rule difeharged* 


3 ufie D0E5, on the Demife of Dyke and Others, v. 

Whittingham, 


^ take effca as ^ ejedment brought to rec;^ver a meffuage, 

a covenant to g.irilen, and two acres of land in the parifli of 

Hand feifed, is GnoJfaU* Upon the trial before Lanvrettce J. at the laft 
ufe iJ toa^db ^tcr affizes for the county of Stafford^ it appeared that 

the deceafe of 'the Eduuard Bate, being feifed of the premifes, on the 2 2d 
riiough'he'^doef March 178% executed on unftamped paper an inftru- 
not sdTciSi thereby nicnt in t}\c form of a deed-poll, entitled at the top, 
to difpole of the fc A deed of gift,” sand expreffing that he, Edward 

Bait, in confideration of the love, good wil|, and affec- 

And although tion which he had and did bear towards his loving 
the ufe is to arife 

at a period • 

which may not happen till long after the covenantor’s death, the ufe refulting in the 
mean time. 

A deed which h produced, ftamped with the ftamp required by 48 G. 3. r. 249^ is 
admiflible hi evidence, althoi^h it has not afExed the deed ftamp, of lefs value, required 
by the ftaffles in forces at the time when fuch deed was executed. 

* daughter 
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daughter Margaret^ the wife of John Whittingham^ the 
Defendant^ had given and granted^ and by thofe prefents 
dfd freely give and grant unt<> |he faid Margaret Whiu 
ttngham^ her heirs, executors, or a^miniftrators, (after 
the deceafes of himfelf and his then»wifc,) the premifes 
therein mentioned, as a gratuity for money which his 
faid daughter had lent him, to hold the premifes, (from 
and after the deceafe of him and his then wife,) abf^- 
lutdy, without any manner of condition, otherwife than 
what was above mentioned.” It*was figned, fealod, de* 
vered^ and attefled. On the 5th of June 1793 he made 
hi^will, duly executed and attefted to pafs real effates, 
and after having thereby devifed all his real and pcrlbnal 
eftate to his wife for her life, and having devifed after 
her deceafe unto his daughter Margaret the premifes 
comprized in the above-mentioned d<*cd of gift, for the 
faid Margaret Whittingham to* have, hold, occupy, pof- 
fefs and enjoy all the faid premifes, with every of their 
appurtenances, he willed that all* the reft of*his w'sridly 
eftate fliould be equally fiiared among the r^ft of his 
children. The teftator died in the year^ 1794, and the 
Defendant Johi\ Whittingham and Margaret his wife 
entered and were feifed : in confequence of the deceafe 
of Margaret the wifeT in A{eril 1799, this ejeftment was 
brought by the other chihlren and a grandchild of the 
teftator, claiming the reverfion in fee under the rcGduary 
devife. At the trial the deed of gift ap^fcared ftaniped 
with the 30/. deed (lamp which was in ufe (pr deeds in 
the year 1811; and it was alleged that the ftamp, 
which was in ufe for limilar inftruments in the year 
1787, was obfolete and deftroyed, and could not now 
be obtained at the ftamp office. Two obje£lions were 
made at the trial ; firft, that this inftrument could not 
take effedl, becaufe it purported to create a freehold 
eftate in future s fecondly, that it could not be received 
in evidence, unlefs ftamped wUh the particular deed 

C 3 . ftamp 


181 1. 




Doe, 
Lellee of 
Dyke, 


V. 

Whittingham. 
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ftamp which was by required at the time of the 

executi<in of the deed, hawrmce J., however,^ on both 

points thought othcrwife, and the jury, under hisdiiec- 

I tion, found a verdid for the Defendant. i 

« * 

Shepherd Serjt. in Eqfter term obtained a rule nlft ta 
fet afide the verdi£l, and enter a vcrdift for the PlaintifT. 

4 

• Bcjl Serjt., \vdio was in this term to have fliewn caufc 
againft the rule, was ftpjiped by the Court. 

Shepherd contended that this cafe was diflingulfhablc 
from Doe ex dem. IVilkinfQn v. Tranmer^ 2 IVilf, 75. S. C. 
more fully irUIcs^ 182. ; that in the cafe cited, the eftate 
of freehold remained, in the re-lclTor during his life, and 
upon his deccafe defeended to his heir, who would be 
feifed to the ufe of the ufeje. But in this cafe ;iri in- 
termediate eftate of freehold was intended to intervene, 
namejy, to the grantor’s wife, for it is as if he had faid, 
I intend that the eftate lliall be by fome means. conveyed, 
after my own dcceafc, to my wife for her life ; and after 
her deceafe, I covenant to ftand feifed of it to the ufe of 
my daughter, the Defendant’s wife, and her heirs ; but 
there are no apt words by which if he had died, living 
his wife, the eftate which he contemplates his intention 
to limit to his wife, could have taken elFeft 5 therefore 
the heir wouhknot ftand feifed to her ufe, and then the 
ulterior eftate to his daughter muft fall to the ground, for 
want of any prefent eftate of freehold to fupport it. 

Heath J. Here, after the death of the 'covenantor, 
there would be a refulting ufe. The mifehief againft 
which the law intended to provide was, that there might 
' be no tenant to the precipe, but that would not happen in 
the prefent cafe* 


i8ii. 

DOJ!, 
LeHee of 
Dyke, 


liAWRENC 
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Lawrence J* The cafe in l^illes decides, that a covc- 
oant to ^and feifed, where the ufe is to arife at*a future 
time is good : here the ufe yill arife after the death of 
the wife. ^ * 

The objection upon the ftamp was abandoned. 

Rule difeharged* 


s 


t8ii. 


Doe, 
Lcilee of 
Dyke, 


•v^ 

WhITTINGIWlM. 

* 


Doe, on Demife of Barber, - y. Lawrence. June lo. 

• ^ ^ 

*^HIS was an a£Hon of ejc£lment brought to recover ^ of 

certain premifes upon a forfeiture committed by an cannot be referved 
under-tenant by the breach of covenants contained in a 
building Icafe, which was made between John Barber 
ajid Peter Reynolds^ a trullecfor Barbery of the firft part ; 

James ColltnSy of the fecond part ; Robert ColUnsy of the 
third part ; and John Kingy the original feflee, ,of the 
fourth part ; and recited the ftate of the title, which was, 
that Robert Collins being feifed in fee, had mortgaged to 
Reynolds in trull for Barbery fo tliat the legal eftate was 
in Reynoldsy and he had made a fecond mortgage to James 
Collins. All thefe parties, were made to join in the demife 
to Kingy and the entry upon breach of covenant was rc- 
ferved to the feveral c^ui que trujls and trullcQ together: » 

Reynolds alone of all the parties, had never executed the 
leafe. Upon the trial at the JVeJlmiitJler after 

Hilary term i8u, before Heath hi a verdict pafled for 
the PlaintifF, 

Shepherd Serjt. in Eajler term obtained a rule nift to 
fet afide the verdi£t and have a now trial upon the ground 
that a right of entry could not be referved to a ftrangcr 
to the edatC]^ and the Icafc Hicwed t]^. legal edate to be 
\n Reynolds. Co. Litt. 214. 

C 4 , 
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1811. 

Doe, 
Lcflee of 
Barber 


•V, 

LAM'BEXC£. 


j^^Sefjt. in this term^ cpntendedi againft this rule, that* 
the cov(!'nant of the leflee that the cejlui que truft night re* 
enter, eftopped him from ^king this ol^e£tion, and nexf, 
that the firll niortga|e being paid off', the equitable eftate 
of Barber^ and legal qftate of Reynolds^ weje at an end. But 
the Court, aiking for the proof of the re-affignment, held 
that the cafe Was too clear for argument, and made the 

€ . Rule abfolute. 


June 30. Jackson and Another v. Anderson and Others. 


^ RQVER for 3000 pieces of foreign com called 

had remitted Sparitflj dollars. The Plaintiffs were the furviving 

to them 1969 partners of Sadler ^ Jaclfon^pni. Co., merchants, of Lon^ 

Defendants were bankers there. In 1808, 
Laycock Sadler y Jachfqn^ and Co<, configned to Mr. J . Fielding^ 

4700 Chilians, ^and refident at Buenos AyreSy an affortment of linen goods for 
of lading to the which he accordingly fold, and rendered them an 

Defendant, who account of the proceeds calculated in dollars, and an- 
ofthridollay^^ nexed to the following letter : Buenos Ayres, Augujl 28, 
the bank of 1 809. Meffrs. Sci<//rr, Jachfotiy and Co. Gentlemen, 
England^ where Annexed I hand you an account of fales of four trunks, 
Sed fbrfafe^uf- proceeds 1969 Spantfh dollars, which amount I lhall 
tody, on a falc of (hip per the Cheerly gun brig, Lieutenant FuUartony who 
^enito the bank, England in 10 or 1 4 days ; this being 

a direct an& fare conveyance, I deemed it more your 
intereft, than fending them to J?w, more efpccially as 
the exchange has confiderably fallen there.* Signed, 


the letter was a 
fufficient appro- 
priation of the 
(dollars to the 


Plaintiffs. 2. That 

the Plaintiffs and Defendant were not joint-tenants, or te^ionts in common of the 
dollars. 3. That although no fpecific dollars had been fevered for the Flaintifl^ yet, 
as the Defendant had converted all the Plaintiff’s and all his own, trover would lie 
for Plaintiff’s (hare. 4* That although the dollars remained in the fame unaltered 
cdilody, yet the delivery, by tbe Defendant, of tbe bill of lading, which was the 
fyiBbol of them, and the receipt of the value, was a conyerfion. 


J I Fields 
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J* Fielding Some time afterwards the Plaintiffs re« itiii. 

teived following letter, which was brought^ by the 

Ibip Cheerly: Buenos Ayres ^ fath Sept* 1809. Gentle- 

men, I have by this conveyance lent to my friends « Anderson. 

Meflirs. Laycock and Co. a bill of lading for a barrel of 

dollars, marked' p loo, in which are included 1969 
for you and on your account, whiqh fum will be ren- 
dered to you by faid gentlemen. Signed J. FieldingV 
AddrelTed to Meflirs. Sadler^ Jachfon^ and Co.y per Cheerly^ 

Captain Fullartpn. Upon the rtJeeipt of this letter the 
Plaintiffs referred to Laycock and Co., who after re- 
peated applications made to them, returned for anTwer 
that they had transferred the bill of lading to a friend. 

In confequence of this anfwer the Plaintiffs made in- 
quiry at the Bank of England^ and**theTe difeovered that 
the barrel of dollars upon its arrival had been depofited 
at the Bank, and that the bill" of lading, indorfed feve- 
rally by J. Fielding^ Laycock and Co , and the Defend- 
ants, had been tranfinicted to the bullion office by the 
Defendants, of whom the Bank had purchafed the dol- 
lars, and paid them the fum of 1098/. 13/.. yrf., being the 
value of 4718 dollars contained in the barrel: which 
fum the Defendants carried to the credit of Laycock and 
Co., with whom they had an account as. bankers. Upon 
this the Plaintiffs demanded the 1969 dollars of the 
Defendants, who refufed to deliver them up. This 
caufe was tried before Mansfield C. J. at the London fit- 
tings after lad Hilary term, when the Defendants endea- 
voured to fliew that the confignnr.<ent of this barrel of 
dollars to Laycock and Co. was not the fame tranfa£lion 
with that in which the 1969 dollars were included on 
account of the Plaintiffs; but the jury being againft 
them on that point, they relied principally on their right 
to retain them under the bill of lading indorfed to them 
by Laycock and Co. for a valuable confideration : upon 
this point the jury, under the dire^ion of the learned 

* Chief 
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Chief Juft ice, found a jrerdift for the Flaintifts for 
418/. 9//., being the talue of the 1969 dollars, with 

liberty to the Defendant^ to move to enter a nonfuit. 
Accordingly in hd^jE/t^ir term. 


•* c 

ShephA-d iSerjt. obtained a rule nifi for that purpofe ; 
againft which , 

• . 

« • 

Bt'Jl Serjt. now fliewed caufc, and maintained that 
the 1969 dollars were v:l early the property of the Plain-, 
tiffs, and that Laycoek and Co. had no authority to dif- 
pofe'of them, and that having no title themfelves, they 
could convey none by fuch difpofal to the Defendants. 
He fajd it might be admitted that in general an in- 
dorfemeiit of a bill oi lading by the owner of property, 
operated as an aflignment of fuch property to the per- 
fon to whom it was hidorfed, and that the whole intereft 
of the indorfer would thereby pafs to him : but in this 
cafe "Laycoch and Co. had no intereft to pafs, as they 
were the* mere agents of Fielding^ for the purpofe of 
handing over, ajjpecific number of dollars before enume- 
rated and appropriated by him to the Plaintiffs. The 
relation of Laycock and Co. with refpcfl: to thefe dollars 
was merely lliat of a fervan^, and there could be no 
doubt, if a fervant fliould difpofe of his mafter's pro- 
perty, that the matter might recover it back. [The 
Court here interrupted Bejt^ and intimated a ftrong 
doubt, as diere was nothing to diftingulfh the 1969 
^ dollars from the remitining contents of the barrd, whe- 
ther they could be confidcred :rs fucli fpecific property 
for wJxich trover would He,] That point was not made 
at the trial, but if it had been, it might be anfwered 
that however ftrong the objeflion might be, if this were 
an a£lion of detinue, where more certainty is required 
than ip this form of a£);ion, inafmuch as it lies for the 
refcovery of the goods in fpecic^ yet in trover, which h 
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for the recovery of damages qnly to the value of the 
goods, thf obje6);ion does not ypply. {^Lanvrencfi. ob« 
fcf ved that the damages in trover were for the c6nver- 
fibn of a fpeciiic thing : and alfo enquired how the in- 
dorfement of the bill of lading by the^Defendants, which 
according to Be/Ps argument did not transfer jiny pro- 
perty to the Bank, but was inoperative and merely void, 
could be confidered as a converfidn by them: and 
whether this aflion, if it could be maintained at all, did 
not rather lie againft the Bank,, in whofe pofleffiori the 
dollars were.] Without the intervention of the Defen- 
dants for their indorfement of the bill of ladings the 
Bank would have had no colour of title, and therefore 
that aft is fulEcient to conftitute the Defendants guilty 
of a converfion, which implies ojily that the patty has 
affefted to difpofe of, and not that he has made an 
efFedlual transfer of the property. Sucli was the doc- 
trine held in 6 Eajly 538., M^Comble v. Davies^ and 
accordingly Lord EUenborongh C.*J., who in giving judg- 
ment in tl^at cafe, cited and adopted the language of Lord 
Holt in Baldwin v. Cole<^ 6 Mod. 2 1 2., is reported to have 
faid, that the very afluming to onefeif tlie property and 
right of difpofingof another man’s goods is a converfion. 

Shepherd and Vaughan Serjts. contra. Admitting the 
barrel configned to Laycock and Co. to be the fame from 
which the 1969 were intended to be appx)priated to the 
ufe of the Plaintiffs, dill there has not been any fuch 
appropriation of them as will entitlp the Plaintiffs to this 
form of aftion ; and although this was not made a ground 
of objeftion at the trial, yet that is no reafon for the 
Court’s refufing to entertain it now, if upon argument it 
appear to be a fubdantial point. The objeftion is, that 
there has not been any aft done in refpeft of tlie 1969 
dollars claimed by the Plaintiff^', to feparate them from 
^le reft fo a9. to enable the If^laintlffs to uefignatc them as 

tluuF 
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their own property ; the abfence of which circumftance 
mainly iHftinguUhes the cife from that of M^Xlomhie v. 
Davies^ where there was! an a£liial' transfer of the fpe- 
' cific goods into the iDcfendant^s* name, which was equi- 
valent to an appropriation of them tet the Defendant : 
but in this cafe, when a demand was made by the Plain- 
tifls of the dollars, if the Defendants had defired them to 
. p<?int out \Mncli dollars were their property, they could 
‘ not poflibly have afeertained them, which fliews that 
nciiher trover nor dctincic wdll lie. But fuppofing them 
to be the diftlnft property of the Plaintiffs, (1111 tLr‘re 
has b-oen no converfion by the Defendants, for they we*!-© 
never in pofTeffion of any part of the dollars, (the bank 
having been the depofitaries of them from the time of 
their landing until thl- hile by the Defendants,) and a 
bare indorfement by them of the bill of lading, by means 
of which they obtained from the bank the value ,of the 
dollars, docs not amount to a converfion. {Heath J. If 
the gokods wdre iivthc difpofition of the Defendants, it is 
fufficient to conftitutc a converfion if they wrongfully 
difpofed of them, for they need not be in their aftual 
poffeflion. Mansfield C. J. They were virtually in the 
polfeflion of thofe who had the bill of lading, though de- 
pofited for fafe cuftody at the bank.] They can fcarcely 
be faid to have been in any other poflelTion than that of 
the bank, for the confignee of dollars never expefls to 
receive from tht bank the fpecific doilarg, but only the 
value of them. But, at all events, under the bill of 
lading, which was purphafed for a valuable confideration, 
the Defendants had a right to «difpofe of the dollars 
before notice of the PlaintifF^s intereft in them, and that 
right cannot be defeated by any fubfequent notice. It is 
alfo clear that no adion would lie againft Laycock and 
Co., for they were joint-tenants with the Plaintiffs of 
thefe dollars, and one joint-tenant may lawfully difpofe 
of t)ie whole : and if that be fo, h fortiori this afiion can-* 

13 not 






not be maintained againft the Defendants, who were 
merely thf agents of Laycock atjd Co. » 

Cur, adv^, vulU 

% 

Mansfield^ C. J. on this day delivered the judgment 
of the Court. The dollars themfelvcs mig|it have 
been obtained from the bank if they had been de- 
manded. According to the ufual courfe, the Defendant, 
who had the bill of lading, had a right to^ receive them; 
and he received the value of thep, which, in effe£l:, is 
the fame thing. He afted as the owner of them, and 
diipofed of them. We alfo think, that the Plaintiff has 
made out his title to 1969 of them. Laycock received 
them for him. If they had remained with Laycock^ there 
would have been no doubt of the Plaintiff’s right to 
them j and the Defendant, who received them from 
Laycock^ cannot be in a better fituation. Either the 
Plaintiff or the Defendant mull be lofers : but the De- 
fendant is in the condition of Jill perfons who take an 
aflignmentof property by the transfer of bills of lading 5 
they are liable to be deceived by thofe with whom they 
deal. In prudence, before they take luch bills, they 
fliould inquire what advices or direftjfons have been 
received with them, in order to nfeertain whether or not 
the perfons who offer them have the abfolute difpofal of 
them. This is the common cafe of a confignment to a 
fadfor, who has^a power to fell, but has n^ power to dif- 
pofe of it otherwifp. If he pawns it, although for a debt 
honeftly due from himfelf, the pawnee cannot hold it 
againd the owner. Lajcock therefore had no right to 
difpofe of thefe dollars as he has done. Another quef- 
tion has arifen from the intennixture of property. It 
appears that no feparation was ever made from the whole 
quantity of 1969 dollars belonging to the Plaintiff; and 
an objeAion has been taken on that ground again(l;,the 
form of the action. But we think there is no difficulty 

in 
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tn that point. The Drfendant has difpofcd of all thd 
dollars^: confequently, he has difpofed of thefe which 
belong to the Plaintiff ; apd as all are of the fame valUe^ 
it cannot be a quefl^on, what p^ticular dollars were hib. 
It is not like the cafe of tenants in commpn, who have a 
right to a part of every grain of corn, &c. Here, one 
has a right to a certain number, and the other to the 
reft. If a man keeps all, and has no right to a part, the 
aftion lies for* that part, which he wrongfully detains. 

* Rule difeharged. 


June at. 


(IN THE EXCHEQUER-CHAMBER.) 

Anonymous. 


No intereft given J7 J]\JQ ipoved for iijtereft upon a judgment recovered 

on affirmance of a replevin bond, which had been given on a 

judgment on a * 

replevin-bond. diftrefs made for recovery of the arrears of a rent-charge, 
the aflignee of the replevin bond had recovered the 
amount of the rent due. 

Tie Court held that intereft was not to be given for 
rent, and 

Refufed the applicatioiir 


June a 2. 


Robertson v, Kensington and Others. 


If the payee of a '^HIS was an aftion of and the fn ft count 

hill annexes a con- declaration was on a bill of exchange, of 

dition to his m- , . , i r n • • 

dorfement before which the following IS a copy, viz. 

acceptance, the ^ ^ ... 

drawee, who afterwards accepts It, is bound by that condition, and if the condition is 
not performed, tlic property in the bill reverts to the payetv and he may recover the 
' contents againft the acceptor- 
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<< Edinburgh^ 1 8th Nov. 1898. ^180. fterling. At 
45 days ajter date, pay this firftjof exchange, to tMe order 
o£ Mr. Robert Roberifon^ fterling, value received, 

which place to account, ^as advifcd, * 1 ^. Forbes. J. Hun^ 
Ur and Co.” To Mefllrs; Kenfington^ Styafi, and Adams^ 
bankers, LondotiP Accepted, Kenfington and Co. 
Entered, P.J. Raeburn. Indorfed, Edinburgh, ig Nov. 
1808. Pay the within fum to MefTrsi Cleri and Rofs, or 
order, upon my name appearing in the Gazette, as enfign 
in any regiment of the line, between the ift and 64th, 
if within two months from this date. iJ. Robersfon. 
Cl^rk and Ro/s. J. Tindale. Thomas Eyre and Sons. 
Thomas Nelfoti. Dndding and Nelfon. Bank of England.** 
The Plaintift* declared as payee, againft the Defend- 
ants as acceptors. The declaration alfo contained founts 
for money had and received by the Defendants to the 
ufe of the Plaintiff, for money paid by the Plainti/F to the 
life of the Defendants, on an account ftated, and for 
intereft. • • 


1811. 


Robxrtson 


* Kensington. 


The plea was, the general iffue. At.the trial of tlii^ 
caiife before Mansfield C. J. and a fpecial jury, at the 
fittings after Hilary term i8ix, at Guildhall, a verdid 
was entered by confent for the Plaintiff for the fum of 
1 80/., fubje£l ^o the opinion of the Court on the following 
cafe. The bill, which was for 1 80/., w'as drawn at Edin-- 
burgh on the 18th 1808, by "^xr Wm. Forbes, 

J. Hunter and Co., upon the Defendants, wlio are 
bankers in London, payable to the iJrder of the Plaintiff', 
at 45 days date, for value received. The indorfements 
by the Plaintiff', and by Clerk and Rofs, as above fet forth, 
were made before the bill was prefented to the Defend- 
ants for acceptance. The bill was delivered to Clerk and 
Rofs, army agents in Edinburgh, being perfons then em- 
ployed 
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181 !• ployed by the FlaintifF to procure for him by purcbafe 
the cojLimiinon of enfign above referred to. ^The bill> 
with thofe indorfements^upon it, wa^ afterwards prp- 
Kbnsingtox., fented to the Defemlants for acceptance, and accepted 
by them in the ufual courfe of their bufinefs as bankers. 
It was afterwards iiidorfed and negotiated by the other 
perfons whofe names appear as indorfers, and finally 
with the Bank of England^ who difcounted it. At the 
, expiration of tfie 45 days fpecified in the bill as originally 
drawn, and the days of grace, the Defendants paid the 
contents to the Bank of England^ who prefented it to 
them, for payment. The Plaintiff, at the time of draw- 
ing the bill, paid the full value for the fame to Sir Wm. 
Forbes^ J. Hunter and Co., the drawers, but did not 
alk, or obtain, their epnfent, or that of the Defendants, 
the acceptOTsS, to make any alteration in the tenor of the 
bill by indorfement, either as to the condition of the 
payment, or the extenfion of time. The Plaintiff’s name 
had never appeared in the Gazette as enfign in any regi- 
ment of the line. The queftion for the opinion of the Court 
was, whether the Plaintiff was entitled to recover : if he 

Ai ’ ^ 

was, the verdift was to ftand ; if he was not entitled to 
recover, a verdift was to be entered for the Defendants. 

• 

This cafe was argued by Lens Serjt. for the Plaintiff, 
who contended, that it was competent for the Plaintiff 
by this fpecial- indorfement to make only a conditional 
transfer of the abfolute intereft in the bill, which he had 
purchafed for a full confideration, and had veiled in 
him by the delivery of the drawer. The Defendants, 
by fubfequeritly accepting the bill, had become parties 
to that conditional transfer, and as the condition had 
never been performed, the transfer was defeated, and 
they became liable, after the expiration of the two 

months, 
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monthSf to •pay the FlaintiiFi to whom the property then 
reverted^ the contents of the bill, of which nonOof the 
indorfers iould enforce paymeijt againlt the Defendants 
at jthe 45 days end| becaufe they had all received the 
bill fubjc^t to the conditron, and were bound thereby. 
He cited Ancher V. Bank of England^ ^Doug. 638. 
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Sk^kord Serjt. for the Defendant,* contended that it 
was immaterial whether the acceptance ms before or 
after the conditional indorfement.^ The acceptance ad* 
mitted the hand-writing of the drawer, but it did not 
mix itfelf with the conduA of the indorfers : it admitted 
nothing which was on the back of the bill. The whole 
pra£lice of the courts was accordingly ; for in an action 
againft the acceptor, it became unnqceiTary to prove the 
hand-writing of the drawer, but it was necefiary to prove 
the hand-writing of the indorfer. 


The Court gave judgment for the PlaintiiE* 


VoL. IV. 


D 
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June 22. 


Mure v. kIvye and Another. 


A plea jnftify- 'T'RESPASS an(| falfc iinprifonment at Wtjlmin[ler, 

jng an artft !»/ a under colour that the Plain ti(F had committed a 
piTvait' j)Cnon, on 

fufpicion oHelony, lorgcry. The Defendant pleaded feveral fpecial pleas 
niuft Ihcw the juftificatioii, in*‘thc firft of which, as to the aflaulting, 

C'lTunwPanLt'' , , • -r • i rn • 

from which tin beating, and impnfoning the rlaintilr, and carrying him 
Court may iudgft) to, and keeping and /letaining him in prlfon, for four 
wl.ethLi tht luf- JJ^y5 count mciitionod. he 

fonabk*. pleaded that before the faid time when, &c. to wit^ on 

Aaion of falfe j of t^oo, fome perfon or perfons then and 
jm))rifonment, the n-n i i • • r 

Defendants plead- unknown being poiiclTed of a certain forged and 

ed ih.it before the counterfeit dividend warrant, whereon was pretended to 

tirnt \\hcii, &c. payable a certain funi of money, to wit, the fum of 

certain pen on s ^ ^ 

unknown had 

forged receipts on certain forged dividend warrants, and received the money purporting 
tc be due ill relpcc!:'^ thereof in ^ hank notes qf the Bank of EngUnuJy amongft which 
wj.s ti note for too/., whK’h was afterAvards exchanged there for other notes, and amongfl 
them one for lo/., the date and number of which was afterwards alterefl ; that after- 
wards, and a liltle before thc"time when, &c. Plaintiff' was fufpicioujly pofTefled of the al- 
Ijcied note, and did, in a fufpUioifs anannery difpofeof the fame to one A, B.y and after, 
and before tlic time when, &c. in a fujpteious manner departed and left England 
and went to ScotlanJy and there continued ; whereupon Defendant.s had reafonable 
caufe tofiifpec*!, and did fufpedt, that PlaintiiThad forged the faid receipts, whereupon 
Defendants gently laid their hands on PJaintiiF, and carried to and detained in a gaol 
in Scatlatidy in order that he might be conveyed, by a wairant to be iflued by a jullicc 
of the count)^ of Middlefexy to be dealt with according to law : Held that this plea was 
too general on demurrer ; for it is ncceflary to Ihew in pleading the caufes of fufpicion in 
certainty, in order that the Court ifiay judge of their reafonablenefs, and ufing the term 
fuipicious will not aid what is neceflary fb be averred. 

Whether a Defendant jullifylng an arreft in Scotland^ as made on fufpicion of a felony 
committed here, mnft Ihew that the law oS^cotland, as well as the Jaw of England, w'ar- 
ranted fuch arreft, Quare* 

Or, whether the Defendant fhewing by his plea an arreft made in Scotland, which if 
made in England would be warranted, it does not lie on the Plaintiff fuing in England 
to reply that by the law of Scotland the arreft was not 'warranted, Queere* Acc, per 
Chatnhre J- 

If a perfon having committed a felony in a foreign country comes into England, he 
may be arrefted here and conveyed and given up to the magiftrates of the country 
againft the laws of which the offence was committed. Per Heath J. 
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405/., felonioufly at the foot of the faid forged and Coun- 
terfeit wari^nt did falfely makc^ forge, and counterfeit 
a certain receipt for the faid funl of money pretended to 
be payable on the faid fojtg^^' counterfeit dividend 
warrant, to wit, for the fum of 405/., the tenor of which 
faid f^lfe, forged, and counterfeit receipt here follows, 
that is to fay, I do hereby acknowledge to have re- 
ceived of the Bank of England the above-mentioned fum,^ 
in full payment for half a year’s annuity, dfiie as above- 
faid. Witnefs my hand this 6th day of January 1807. 

Witnefs G. Taylor. W. Blrt^ attorney.” 

With intent to defraud the Governor and Company of 
the Bank of Jinglatuly again ft the form of the ftatute in 
that cafe made and provideil. The fame allegation was 
made in refpeft of tliree other counterfeit dividend war, 
rants ; and the pica then proceeded to ftate, that after- 
wards fome perfon or porfons then and Hill unknov-n 
(lid in a fufpicious manner demand and receive of the 
Governor and Company, in bank notes of thc*f:iid Co- 
ventor and Company, for and in refpeft of the feveral 
falfe, forged, and counterfeit receipts, the (cveral funis 
of money for which they were pretended to be receipts, 
amounting to 2430/., among which faid bank notes was 
a certain one for the fiim of iqo/., which faid bank note, 
very ftiortly afterwards, to wit, on the 12th July^ was by 
fome perfon or perfons tlicn and Hill unknown, fufpi- 
cioufly exchanged with the Governor and Company for 
other bank notes of fmaller value, among which was a 
certain one for the fum of 10/., bearing date in two fe- 
veral parts tliereof, 7 July 1809, and numbered in two ‘ 
feveral parts, 5061, which faid dates and numbers were 
afterwards, falfely and fraudulently altered to 17 JtJy 
1809, and 5961. The Defendants then averred, that 
afterwards, and a little before the time when, &c. the 
Plaintiff was fufpicioufly pofleffed of the faid bank note 
fo alterecT, and did, in a fufpicious manner, difpofe of and 

D 2 . put 
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put away the fame to one ji. and afterwardc, and 
befoief the time when^ in a fufpicious manner de- 
parted from and leitEn^land^ and went to Scotland^ and 
there continued ultil the time when^ &c. Of all wh\ch 
premifes the Defendants had notice. Whereupon they 
had reafonable and probable caufe to* fufpe£tj and did 
fufpeAf that the Plaintiff had felonioufly forged the faid 
receipts ; wherefbre they gently laid their hands upon 
him^ and carried him to and detained him in a certain 
common gaol in Scotland^ for the fpace of four days, in 
order that he might be conveyed by a warrant to be 
iffued by one of his majefty’s juftices for the county of 
Middlefex^ to be dealt with according to law, the faid 
time being a reafonable time for that purpofc. The 
four following pipas differed in no material refped 
from the preceding, but only varied the circumllances and 
caufes of fufpicion againft the Plaintiff therein alleged. 
The next plea ftated, that before the faid time when, &c. 
fome perfan or perfons, then, and ftill unknown, feloni. 
oufly did forge, and counterfeit a certain bank note* 
(fetting forth the bank note for the payment of lo/. 
ftated in the*firft fpecial plea) with intent to defraud the 
Governor and Company of the Bank of England^ and 
that afterwards, and a little before the faid time when. 
See., the Plaintiff was fufpicioufly poffeffed of the faid 
forged and counterfeit bank note, and did then and there, 
in a fufpicipus manner, difpofe of and put away the fame 
to one ji. B., and afterwards, and before the faid time 
when, &<:. the Plaintiff in a fufpicious manner departed 
from, and left England, and went to Scotland, and there 
continued until the faid time* when, &c., of which the 
Defendants had notice^ whereupon they had reafonable 
and probable caufe to fufped, ana did fufpeA, that the 
Plaintiff had felonioufly, and with intent to defraud the 
faid Governor and Company, forged and counterfeited 
the faid bank note. The next plea ftated, that before 
' the 
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the faid time when, &c. fome'perfon or perfonit then^ 
and (till unknown^ feloniouflyjdid forge and counterfeit 
sk certain bank note (fetting it out aa before) &c•^ and 
that afterwards and a littfe before the time when^ &c« the 
Plaintiff was fiffpicioufljr polfeiTed *of the faid forged 
note, and afterwards and before the faid time, &c., in a 
fufpicious manner departed from and left England^ and 
went to Scotland^ See., of which the Defendant had no- 
tice ; whereupon they had reafonable and probable caufe 
to fufpeft, &c. (as before.) The laft plea alleged, that 
before the time when, '&c. fome perfon or perfons, then 
and ftill unknown, felonioully did forge, &c. (fetting oitf 
the note as before), whereof the Defendants had notice, 
and had reafonable probable caufe to fufpefl, &c. 
The pleas then jullified the taking and detaining the 
Plaintiff in the fame manner as in the firft plea. To 
thefe pleas there were general demurrers and joinders 
therein. 
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Beft Serjt. in fupport of the demurrers, infilled, firfi, 
upon the infufFiciency of all the pleas, bn the ground 
that they alleged the arreit of^hc Plaintiff to have taken 
place in Scotland, which arreft he contended the law of 
that country did not warrant. {Heath J. referred to the 
cafe in Str. 848. Rex v. Kimberley, where a criminal 
was apprehended in England for a capital >felony created 
under an Irtfh a£l of parliament in ilealing an heirefs, 
and upon fuch apprehenfion was carried over to Ireland, 
tried, and executed for that offence. He afked, whether 
the prifoner in that cafej if he had been acejuitted, could 
have maintained an a£lion agalnil thofe who apprehended 
him, fuppofing he were taken on probable grounds of 
fufpicion.] There a pofitive felony ^was charged and 
proved againft the prifoner: here a fufpicion only is 
alleged, and the law of Scotland, as it feems, does not 
authorize a perfpn to apprehend another upon ful^cion 
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of his ]|iaving committed' a felony m England without 
warrant ; for if it did, |ihe ftat, 13 G. 3. c. ji, which 
provides for the apprehenCon of perfons againft whoiji 
warrants are ifl'ued in Englmhly and who efcape into 
^cotland^ by enablinig the jufticcs there to indorfe fuch 
warrants, would liave been unnecefliiry. \_^MansJield C. J- 
By tlie fame mod^ of argument it might be contlttided, 
tiiat an arrefl; without warrant in England upon fufpicion 
of felony is not lawful, bccaufe the party fufpe£fing may 
obtain a warrant by rfeforting to a magiftrate. L^w- 
rence J. As well might it be argued, that bccaufe tiiC 
24 G. 2. c, 55. requires the jufticcs of one county to in- 
dorfe a warrant iflhed by the juftices ot another county, 
in order that the perfon againft whom the warrant iftued 
may be apprehended* in the county where he is found, 
therefore fuch perfon cannot be arrefted upon fufpicion 
in either county.] 2dly, Admitting that an arreft in 
Scoilaf:d upon fufpicion.of a felony committed m England 
is waVranted by the law of Scotland^ ftill the .Defendants 
ought to have pleaded that law, in order to jufUfy under 
it ; and having omitted to do fo, they muft Hand upon 
the law of Efiglandy which docs not authorize fuch an 
arreft. It may be admitted indeed, that, by the law of 
England^ if a felony be committed here, a private per- 
fon, upon rcafonable caufe of fufpicion, may arreft the 
perfon fufpe£leil of having committed it j but he cannot 
follow that perfon into a foreign country, and there ap- 
prehend him. {^Mansjidd C. J. intimated that the power 
of arreft in fuch caft extended over every part of the 
kifig^s dominions.] sdly, Even* if this arreft had taken 
pLiCe in England^ it would be bad under the circum- 
ftances difclofcd in the pleas, which do not amount to a 
reafonablc ground of fufpicion : for it is not enough 
that they contain a general allegation that the Defendants 
had probable caufe to fufpeft, but they lliould alfo (hew 
in cejrtainty, the caufe of fufpicion ; in order that the 
• 7 Court 
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Court may judge, whether* fuch fufpicion juft. 
2 52. $ and in Hawk, C. //i. 2. 12. /. IR. it 

}8 faid that there mutt be fuch ciroamftances as induce 
a ftrong prefumption of*guiJt, as coming out of a houfe 
wherein murder has been committed, with a bloody 
knife in one’s hand, or being found in pofleflion of any 
par^^ goods ftolen, without being able to give a pro- 
bable account of coming honettly by them : but ifte 
mere pofleflion of a forged note, and the difpofing of it 
by the Plaintifl', and his afterwards going into Scotland^ 
are not fuch ftrong prefumptions of his guilt, without 
implicating him in fome way with a probable knowledge 
of its being forged, as to juftify the Defendants in ap- 
prehending him on their own authority ; and if fo, 
the allegation that the Plaintiff was fufpicimijly pofll fled, 
and did, hi a fufpicious manner^ difpofe of tl:e note, 
will not help the Defendants for the rcafoiis above 
afligned. As to the two hill pleas, they are clearly 
bad, the one retting upon the mere circumftancc of the 
Plaintiff’s pofleflion and his going to Scotlafnl^ and the 
other upon tlic general allegation alone that the Defen- 
dants had caufe to fufpeft, 5:c. 

Shepherd Serjt. contni. ‘It is unnecoflary to go into 
the queftion touching the law of Seot/amlj for it is 
enough to fay, that the Plaintifl' is not in a condition to 
avail himfelf of that law, fuppofing it to be, as he con- 
tends, in his favour ; in order to do which, ho fliould 
have flicwn to the Court what that law is, and how the 
arreft complained of was contrary to it, otherwife it 
mutt be taken to be governed by the law of that country 
to which he appeals. It may b^ indeed, that the 
arreft, though w^rrantetl by the law of E/iglandi is not 
fo by that law of Scotland ; but then it is for the Plain- 
tiff, who relies upon the exception, to make out that 
exception ^ and this is an anfwer to the objection that 
D 4 tlie 
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the De^ndants ought to have pleaded the law of ScoU 
landl^ inafmuch as they dp not defend themfeWes under 
it| although they allege the arreft to have taken place if 
Scotland^ but ft and upon the law* of England^ which they 
may doj until it be^hewn that the law* of the country 
where the arreft happened is contrary. In Melan v. The 
Duke de Fitzjamesf i Bof. tsf* PulL 138.9 whe 4 Pthe 
Defendant wa^ held to bail on an inftrument made in 
France^ by which his property only, and not his perfon 
was, according to the laws of France^ rendered liable, 
the Court thought him entitled to his difcharge, upon 
his (hewing what the law of France was in this refpeft : 
but they did not require the party who held the Defend- 
ant to bail according .to the rules and praflice of the 
law of England^ to (hew it was alfo in conformity with 
the law of France^ though the inftrument appeared by 
the affidavit to hold to bail to have been made in France, 
So here the Defendants juftify an arreft of the Plaintiff 
in Scotland, which being according to the law of 
land, the Court will not require them to (hew it to be 
alfo in conformity with ^the law of Scotland, but will 
prefume it to be fo, unlefs the contrary be (hewn by the 
party who would avail himfelf ,of that law. \_Lawrence J. 
ezpreffed a doubt whether it was not incumbent on the 
Defendants, who alleged the arreft to have been made 
in Scotland, to have (hewn by their plea that the law of 
Scotland authorized them to make it ; for without an 
allegation to that effeQ:, the Court could not take notice 
of *that law, neither could they prefumc that the law of 
the two countries was the fame.] By appealing to the 
law of this country, the Plaintiff muft be taken tp com- 
plain of an injury fuffered in violation of it, and there- 
fore in anfwer to fuch complaint it is enough for the 
Defendants to bring themfelves within the law. [Law- 
rence J. A party may fue here for an injury done to 
t him 
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him in a foreign country^ as being againft theilaw of 
that country } for the damage jbeing perfonal, it follows 
t^ perfon hitheri and he may fue wkh reference to that 
law al(me. In Mtfifny! FeMgatt Coup. 174, 5., Lord 
MofufieU C. J. ib held, and faid» that the Defendant 
in that cafe might have defend^ himfelf by the laws of 
the fSlFeign country, for whatever is a juftification in 
the place where the a£k is done, ought tq be fo wheib 
the caufe is tried.] With refped to the laft objedion, 
that the pleas do not difclofe a probable caufe of fufpi* 
cion, which words, ex vi termini, import fomething lefs 
than an aflual proof of guilt, it is for the Court to de- 
termine whether the circumftances alleged in thofe 
pleas, when combined together, do not amount to a 
fulGcient caufe to juftify the arreft of the PluntifF. The 
argument of the PlaintiiF is, that each circumftance, 
taken feparately, would not be fufficient, which may be 
admitted without prejudice to t^e Defendants, though 
the podelEon of the forged note is of itfelf a pVetty 
ftrong circumftance, and might alone, according to the 
ufual pra^ice of the Bank of England, have given occa- 
fion to the detention of the perfon prefendng it there 
for payment. That circumftance, therefore, coupled 
with the prior tranfadlions, ■ and with the Plaintiff’s fub- 
fequent departure from England, form a ftrong cafe of 
fufpicion } and if the Court ftiall hold this^mode of juf- 
tifying infufficient, it will give occafion in future to 
much inconvenient length of pleading in cafes of this 
defcription, for nothing lefs than i detail of every cir- 
cumftance relating to the tranfsAion will then be fuf- 
ficient, 

Be/l in reply was (topped by the Court. 

Mansfield C. J. As the Court are unanimous 
upon one point of this cafe, it is unneceflary to go into 
. * the 
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the others, anti therefore I fliall give no opinion upon 
the queftions that have (been made in argument, viz. 
ift, 'whether if th(f» Plaintiff* complains of an injury dohe 
to him in Scotland by means of' an arreft which would 
be lawful in this cduntry, he mull noe^ Hate fpecially in 
his declaration what is the Jaw of Scotland^ in order to 
fliew the a£l complained of to be contrary to that la'Ov. 
Yhat point dqes not properly arile in this calc, nor i.; it 
material to confider, adly, if, as in this cafe, the PJaintilF 
declare generally, and ‘the Defendants plead that 

they arrefted him in Scotland^ whether they mull net 
alfo proceed further to lliew that they w'ere authoi’izod 
fo to do by the law of Scoi!afnl\ for upon the * 'fier 
point, there can be no doubt that this arreft, with re- 
ference to the Jaw ^of Etigland^ under which the De- 
fendants have jullificd, is not well pleaded, but that the 
picas are in this refpcdl infufficient. The fubllancc of 
them is this^ that a fo^^ery is committed by certain per- 
fons'unknown, by means of which, {inter alia^ a bank 
note for loo/. is obtained at tlie Baiik of England^ 
which is afterwards exchanged there for {inter alia) one of 
lo/., the date and number of which is altered to prevent 
its being traced. The pleas then ftatc, that the Plaintiff 
was poflefled of this altered note, that he difpofed of it 
to A. j?., and left England^ and went into Scotland* 
Thcfe are the a£ls ftated to have been done by the 
Plaintiff, in order to implicate him in a fufpicion of 
being coniie£led with the forgery : and for that purpofe, 
as each of thefe act5 is alleged, the word fufpicioufly is 
aided to the allegation. But what circumftances of 
fufpicion arc ftated as accompanying either of them ? 
ill, As to the Plaintiff’s being poiTeffed of the note, it 
is not (hewn in what manner, nor how foon after the 
bank parted with the note, nor at what diftance of time 
after the alteration, he became poffelTed of it. Next, as 
to b2(S difpofal of it : there are no circumftances difclofed 
• in 
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in the pl^as to take it out of the ordinary courfe\)f pay- 
ment, neither is there on^ ftfl: of fufpicion dated as 
a/tending his journey into Scotland^ which might not 
equally attend the journey of any other man, who 
might go thithe!’ from motives, either of pleafure, or 
hufiuefs ; and it mult not be undcrllood that ufing the 
word ful'picioully will compeiiiate thefe omiffions, or 
make it lefb neceflary to Itate fuch cirijum (lances, 
may enable the Court to judge whether they give rile 
to a well-grounded fufpicion or dot. If it had appeared 
that the PJaintifl' had improperly come by the note, or, 
upon application made to him, had given a falfe or un- 
fatisfadlory account of it, had paid it out of the ordi- 
nary courfe of trade, or had left tliis country in a (Irange 
and unufual manner, as by abfeonding from his home 
and buflnefs, there might have been good grounds for 
the Court to have given efFeft to the DcfendaiiPs fufpi- 
cion ; but there arc none fuch fta^cd in tlicfo^ pleas, and 
of the few circ urn (lances which arc dated, there are 
none, as it feems to me, to raife fuch a fufpicion as 
warranted the Defendants in arreding* the PlaintifF. 
I think, therefore, that judgment mud be given for the 
Plaintiff. 

Heath J. As to the fird point, it has generally 
been underdood, that wherefoever a crime has been 
committed, the criminal is punilhable according to the 
lex loci of the-' country againd the law of which the crime 
was committed, and by the comity of nations the coun- 
try in which the criminal has been found, has aided the 
police of the country againd which the crime was com- 
mitted in bringing the criminal to punilhment. In Lord 
Loughborough^ time the crew of a Dutch fliip madered 
the veffel, and ran away with her, and brought her into 
Deal, and it was a quedion whether we could feize them 
and fend them to Hollands and it was held we might. 

And 
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And tKe fame has always been the law of al}' civilized 
countries. As to the laft' pqint, I concur with my Lord 
in the opinion that^thefe pleas cannot be fupported 
the reafons by him dated. It*is neceflary) in order to 
make good a judiHcation of this deftriptioiii for the 
Defendants to (heW| by pleading, that they had rea* 
fonable caufe of fnfpicion, upon which they z6ted : but 
ftiefe pleas it has been (hewn) are in this refpeft 
wholly infufficieat. 


Lawrence J. I agree alfo with my Brothers on the 
lad point, and cannot help again expre(Iing my doubts 
whether the Defendants, who juftify a taking in Scot^> 
land^ Ihould not alfo have pleaded the law of Scotland 
to make that judification complete ; but I wilh not to 
be confidered as giving any opinion how it is to be pleaded 
in future. 


Chambrr J. I am inclined to think it is no objec- 
tion to the defence, that the arred appears to have 
taken place in< Scotland^ and that the inference is not 
well founded, that we therefore cannot judge of its va- 
lidity without taking notice of the law of Scotland^ 
which I agree we have no means aiTorded us of doing : 
on the contrary, I think that the Court unneceflarily go 
out of their way to notice the law of Scotland^ when 
they prefume, without cither allegation or evidence, that 
the principles of arred. which would out the De- 
fendants in this country, would , not bear them out in 
making the arred there ; but as It is unneceflary, I mean 
to give no opinion on the point. Upon the main point, 
I will only add, that if it had appeared in thefe pleas, 
as in the cafe cited of Ifolen goods it ufually does, that 
the note had been found in the Plaintiff’s h^nds recently 
after the tranfaflion, it might have vwed the cafe| 
but'fo far from that appearing to be fo, it is^qot inpon^ 

fident 
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fiftent with this mode of pleading, that both that circum- i8 1 1. 

ftance a|^d the Plaintiff’s journey into Seotlamf might 
have happened a confiderable time after, nor is it Ihewn 
^at he departed haftily, leaving hisibulinefs here unfi- Kayc, 
nifhed, nor are any other circumftances (hewn that indi- 
cate a reafonabh ground of fufptcicn. 

Judgment for the Plaintiff. 


Baker v. Hojltpzaffell. 


Jutte 15 . 


A CTION for the ufe and occupation of certain pre- The landlord of 

mifes in Long-Acre. At the trial before Mans- demifed 

® ^ - . f . under a written 

peld C. J., at the W^mmjter uttfhgs, in this term, a agreement, may 

verdi£k was found for the Plaintiff for three quarters of rccorcr againll hia 
, . _ , , rt , tenant m an aelion 

a years arrears of rent. It appeared that very Ihortly for ufe and occu- 


after the accrual of the firft quarterns rent ^the premifes Potion, the^ren^ 
had been confumed by fire, and fince that time had been are burnt 

in a ruinous Hate and not inhabited by the Defendant, down, and no 
An agreement, not by deed, was given 'in evidence, by 
which the Defendant agreed to pay the rent during die 
demife of the term fpecified in the agreement. 


Shepherd Serjt. moved to fet afide the verdift, except 
as to the firlt quarter’s rent, on the gjround that the 
aAIon for ufe and occupation does not lie for premifes 
which no longer exift, and therefore cannot be faid to 
be occupied ; but in fuch cafe the landlord muft refort 
to his agreement, in* order to entitle himfelf to the 
rent. He contended that as the ftat. zi G. 2. c. 19. 
/ 14. which gave this form of aflion for ufe and occu- 
pation, enables the landlord to recover a fatisfa^^ion for 
fuch premifes as are held or occupied by the Defendant, 
jt mud be implied from thence that it was not meant 

to 
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to be extended to premifes, which, fo far from being 
held or occupied by the Defendant, were not e^jn capa- 
ble of occupation, 

* V 


Mansfield C. L The lamf was ftill in exiftence, 
and there was no offer on the part of tife Defendant to 
deliver it up. The landlord could not enter to rebuild, 
the tenant might have rebuilt ihc premifes if he had fo 
pk?afcd, and jjccupied them at any time within the 
term, he therefore muft be taken ftill to hold the? land, 
which is fufiicient to fatfsfy the words of the ftatuio. 


Heath J. This point has frequently been decided 
at nj/t priuSi though I do not rccolledl any cafe reported, 
‘rhe Defendant might have rebuilt at any period of the 
term, whereas the landlord would have been a trefpaflcr 
if he had entered for that purpofc, which fliews that the 
**ormcr held tlic land. 

CutHam, * Rule refufed. 


T 


Ju/ie a 6. 


Jones v. Brewer, 


ON a former day in this term Lens Serjt. obtained a 
rule nif: on behalf of the Plaintiff, for leave to 
examine the fubfcribiiig witnefs to the bond on which 
this aflion was brought, upon interrogatories, and to 
give fuch examination In evidence at the trial, upon the 
ground, as appeared by the affidavit on which he 
moved, of his being incapable, through illnefs, of at- 

ground that he 

is incapable, through Illnefs, of attending in perfon, and that he is not likely to recover, 
fo as to be able to attend, notwithftanding it alfo appears, by the affidavit, that the De- 
fendant had at one time admitted the execution of the deed ; nor will the Court, on thefe 
grounds, grant a rule for difpcnfing with the attendance of fuch witnefs at the trial. 

tending 


Tlie Court will 
not, upon motion, 
give leave to exa- 
mine an atteffing 
witnefs to a deed 
upon interroga- 
tories, and to give 
fuch examination 
in evidence at the 
trial, on the 
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tending in perfon, and of its being improbable that he 
would ei|^er recover fo as to l3e capable of attending. 
The affidavit alfo ftated that the Defendant, upon one 
o/cafion, had admitted his exccutioiiiof the bond, but 
afterwards upon hearing* of tlie illnefs of the witnefs, 
had retrafted that admiflion, and ^declared he would 
neither make nor receive adniilfions. At tlie time when 
tlie rule was moved, Mansfield C. doubted whether 
it were not unncccffary, inafmuch as under the circui'm. 
fiances difclofed, evidence of the handwriting of the 
witnefs would be admifliblc at the trial, but upon the 
fuggeftion of Lawrence J , that the ailmiifibility of fuch 
evidence had been objected to at wft priusy the rule was 
granted. 


iSii. 

Jones 


v. 

Bkbwer. 


Bejly Sorjt. was now about to diew caufe, but wai: 
flopped by 


MANsriRi.n C. J., wlio faid he was afraid that 
the Court had no power to make the rule abfofnte - 
if a fubfcribing witnefs is incapable of attending from 
inevitable caufe, fuch ' as death, or abfence from the 
country, or even perhaps in fome inftance^ of ficknefs. 
Ills handwriting may be proved, but it is not iicccflarj 
for the Court upon motion to try what degree of ric- 
ceffiiy will difpcnfc with his prefence, which queflion, 
when it arifes at n\fi pritHy will come more regularly 
before the Court. 


Heath J. The praflice now atternptod would be 
very dangerous, for ttie’prefeiice of an attofling witnefs 
is in many cafes of the utniofl importance, and ought 
not to be difpcnfcJ with upon fuch grounds. If this 
were permitted to be done, it might lead v/itnefles to 
feign ficknefs in order to keep out of the way. 

Lefts 
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• 

LtHs Scrjt. admitted that in the cafe of a bond it had 
been held> that the acknowledgment of the obli^r would 
not difpenfe with the proof of its execution by the pTO> 
du£fion of the attefting witnefs> but he fubmitted to tllie 
Court, whether, coupling this ddmillion with the other 
circumftances of the cafe, he might nofr be permitted to 
change the form of his rule into a motion for difpenling 
with die attendant's of the attefting witnefs. 


r • 

, • 

Mensfielo C. J. Vfe cannot permit that, for the 
> Defendant’s admiffion ‘is a fad which we cannot try 
upon affidavits, becaufe if it were admiffible evidence^ 
it would decide thecaufe, and ought therefore to be fub< 
tSs^mitted to the confideration of a jury. 

Per CuriatHf ^ Rule difeharged. 


Jwu a6. • Evans v. Mumklbt and Another* 


In trefpsl* if tlie 
Defendant juliify 
Plaintiff in a fuit 
in an inferior 
court, under mefiie 
procefa of that 
court, he mufi 
allege in his plea 
that the caufe’of 
adlion arofe within 
thejurifdidlion, 
otherwiie the 
Plaintiff may 
demur. 


TRESPASS for feizing and detaining tfaePl^tiff’s 
horfes until he paid a fum of money to redeem them. 
The Defendants juftified(in feparatc pleas), under mefne 
procefs out of theecourt of the city of Herrfordt (and 
fliewed that the Court had jurifdidion of all manner of 
pleas', adions, fuits, and demands whatfoever, trefpafles 
with force and arms or otherwife, in contempt of the 
king, and of whatfoever trefpafles, faults, and offences 
within the faid city and the fuburbs, and liberties, li> 
mits, and precinds of the fame,^ done, moving, ariling, 
had, or committed,) the Defendant Ouvn, as an officer 
of the court, on a plaint levied by the Defendant MmUey 
againft the Plaintiff of a plea of trefpafs on the cafe for 
a caufe of adion perfonal, to the damage of the De> 
I fendanC 
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fcndant of 42/. 6 s»p (without dating that the ca^ufe of 
aflion arbfe within the jurifdiftion of the court}. To 
the plea of the Defendant Owen, the Plaintiff replied y 
de injurid fua propridf &c*, and to that of the Defendant 
Munkley^ he demurred Tpeciallyy afligning for q^ule 
{inter alia) that it did not appear by the pleay that the 
plaint of a plea of trefpafs on the cafe therein men- 
tionedy was levied againlt the Plaintiff for a caufc of 
a£lion ariGiig or happening within the city of Hereford^ 
or the fuburbsy limitSy or prcclndfs thereof. 

Runnington Serjt. in fupport of the demurrer, relied 
upon the rule laid down in Peacock v. i Saund. 74., ^ 
refpefting jurifdidlion, and recognized in Sianian v. 
Davies^ I Ld. Ray, 796., and Wwf'>rd v. Powell^ ibid. 
13 lo.y viz, that nothing fliall be intended to be out of the 
jurifdiftion of a fuperior court, but that which fpecially 
appears to be fo ; and on the contrary, nothing fliall be 
intended to be within the jurifdicfion of an inferior 
court, but that which fo exprefsly alleged. 

Mansfielh C. J. cited Trevor v. Wall, i T, R, 15 1., 
and faid that he fuppofed the general rule would not be 
difputedy but that it would, be atten^^ted to diftinguifh 
this from the cafes cited. 

Runnington was flopped by the Court. 

Bejl Serjt.y contra. The queftion irt all the cafes 
cited arofe upon error brxiught on the judgtnent in the 
inferior court, and it was decided that in inferior courts 
it is ncccflary that the gift of the aftion fliould appear 
to be within their jurifdi£lion. But this is an aftion of 
a different fort, which is brought for a caufc collateral 
to the original fuit in the inferior court, and to which 
therefore the rules applicable to proceedings in that 

VoL. IV. E court 
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tourt not apply. This was fo decided in Trufcott v* 
C^yp^ter^ 1 Ld. Ray. 229.9 where in an adi/n of falfe 
imprifonment^ th| Defendant) after juftifying (as h^e) 
under procefs of an inferior co^urt) alleged that the canfe 
of ^ion arofe within the jurifdiftion) and it was held 
that ^fmch allegation was immaterial) and could not be 
traverfed, and the refolution of the cafe of the Marjhal^ 
Jea^ 10 Co. yd.) where the contrary had been adjudged^ 
was held to* be a hard refolution, and warranted by 
none of the books there cited ; and the diftinftion 
was taken, that if the caufe of a£t!on arofe out of the 
jurifdiftion of the inferior court, the Defendant in* tiie 
I inferior court ought to plead it, and if he does not, the 
affair of the jurifdi^lion is over, and he fliall not take 
advantage of it in any collateral aflion againfl the 
Plaintiff ; the fame doftrine was alfo held in Gwinne v. 
PooUf 2 Lutw.g2S^i *5^0.) and thefe cafes are direftly 
in point. 

4 • « 

Lawrence J. The cafe of Moravia y.^Sloper^ Wil- 
/f/30., has fet this queftion at reft, and that is a later 
cafe than any of thofe which have been cited ; and 
WillesC.h in delivering the judgment of the Court 
went into all thdfe cafes very fully, and after confider^ 
ing them, it was decided, that where a party, who was 
the Plaintiff below, juftified under procefs of an inferior 
court, it was ncceflary to fet forth in his plea that the 
caufe of aftion arofe within the jurifdiftion of the court, 
otherwife the Plaintiff might demur thereto. 


Chambre J. In Trufeott v. Carpenter the plea did 
allege that the caufe of a£rion arofe within the jurif. 
diftion. 


The reft of the Court concurred. 

. Per Curiam, Judgment for the Plain till'. 
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Hewit V. Palmed. 


, June 36. 


ON a rule for fetting afide the interlocutory j\jdg- 
ment in this caufc, for irregularity^ it appeared 
that the declaratio'n was delivered on the i cth February^ 
indorfed to plead thereto within the four^firft days of^ 
Eajhr term. On the i8th and 24th May two feveral 
demands of a plea were made, after which a rule to 
plead was given, and on the 6th June judgment was 
figned as for want of a plea without any other demand of 


A demand of a 
plea made before 
the rule 10 plead 
is given, will not 
entitle a Plaintiff 

after the rule 
expired, as for 
want of a plea^ 


Lens Serjt., againft the rule, indfled that it was not 
ncccllary that tlui demand of a plea ihould be made after 
the rule given to plead, and then^fore the judgment was 
regularly figned. He faid that the cafe in Barnes 2 ^ 6 *^ 
Fames v. Je^vy on the authority of.^hich tha rule was 
granted, had been overruled in 6 71 J?. 689., The Church^ 
nvardens of Edmonton v. OJhorne^ where it was held that 
the demand of a plea may be made at the time of deliver- 
ing the declaration ; and in Maxwell v. Skerrett^ 5 
547., where the precife point now i^efore the Court 
arofe, it was decided that a demand of a plea being 
once made, a rule to plead may be given afterwards 
without any frcfli demand of a plea* 


Lawrence J. It ftrikes me that the rule laid down 
in Barnes is the moft reafonable. After the Plaintiff 
has declared, the Defendant is not bound to plead until 
he is ordered fo to do by the Court, in the form of a 
rule .to plead ; and what is the ufe of the Plaintiff 
making a demand of a plea, until fuch time as the De- 
fendant is bound to plead ? After the Defendant be- 
comes bound by the rule to plead; the Plaintiff is to 
make demand of a plea, and is reltrained frpm figning 

E 2 judgment 
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i8ii. 

Hewit 

Palmiiu 


Jme 

If a confignee ac- 
cept goods under 
a bill of lading, at 
the bottom of 
which is a memo- 
randum that the 
fhip is to be 
cleared in i6 
days, and 8/. pfr 
day, demurrage ' 
to be paid after 
that time, the 
mailer, upon de- 
livery of the goods, 
may recover de- 
murrage againft 
the confignee. 


judgment before the ex[>iratlon of twenty-foyir hours 
after that demand^ which pradlice was introduced for 
the benefit of th^ Defendant, in order that judgment 
may not be figned againft hint by furprife. The rule 
to plead is not fesved on the Defendjint, but only en-i 
tered in the book of the officer, and therefore, until a 
demand is made,^ he cannot be fuppofed to have notice 
of the rule, fpr he is not bound to be perpetually fearch* 
ing the officer’s book. The learned Judge (after refer- 
ring to the officer,) then faid, that the pradlicc of this 
court was uniform, that the demand of a plea niuft be 
made after the rule given to plead. 

The Court made the 

Rule Abfolute^ 


Shepherd Serjt. fupported the rule. 


Jesson V. Solly. 


^J^HIS was an a^ion brought by the mafier of a vcfld 
upon a general count in ajfumpfit for demurrage. 
Upon the trial, before Mansfield C. J. at the fittings 
after term ]8i I, it appeared, that the Plaintiff, 

who was mafter of a vcffcl, had taken on board a cargo, 
and figned bills of lading, deliverable to the order of the 
ihipper, upon payment of freight, and at the bottom was 
a memorandum that the fhip was to be delivered in 
j 6 lay days, 8 /. per day demurrage to be paid for every 
laying day after the expiration tliat time. . The matter 
retained one part of the bill of lading, which was pro- 
duced as bis evidence at the trial, and it was objected, 
that, as it was not figned by the confignor 'or confignee, 
it was not admiffible in evidence^ it was however re- 
ceived 
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oeived ak a counterparty upon' the ground that 4 he De- 
fendant mighty by producing the part which he pofTeiTedy 
}yrove it diifimilary if it were foy t^ the part now pro- 
duced. When the veflel arrivedy no bill of lading had 
arrived in this country ; the Defendanty who exposed 
the cargo to be configned to himy demanded the goodsy 
which the FlaintifFy having been apprised by another per- 
fon that he alfo claimed the confignmenty.refufed to de- 
livery unlefs either upon fight of the bill of lading, when 
it ihould arrive, indorfed to the Defendant, or on receiv- 
ing an indemnity : he alfo gave the Defendant notice, 
that if the vefiel was not delivered within the i6 lay 
days, he fhould ^infill on the demurrage. The bills of 
lading being delayed, the vefiel was not completely de- 
livered till eight days after the expifation of the fixteen. 
The Defendant paid the freight, but refufed to pay the 
demurrage. He now objedted, that he having demanded 
the goods, and offered to accept them, the veficl’s delay 
was caufed by the Plaintiff’s own fault, and therefo/e he 
was not entitled to recover, and Mansfield C. J. being 
(Iruclc with the obje£tion, nonfuited the J’laintiff, with 
liberty to move to enter a verdift for the Plaintiff for 
eight days demurrage. 
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i8n. 

Jbsson 


SOiXY. 


Shepherd Serjt. had in Eajler term obtained a rule tnfi 
to fet afide the nonfuit and enter a verdifl for 64/. for 
the Plaintiff. 


Lens Serjt. in this term fhewed caufe. He contended 
that although the captaiA was not compellable to deliver 
the goods before he faw the bill of lading, yet, as his re- 
fufal to deliver them when the Plaintiffs were willing to 
accept them, was only for his own fecurity and accom- 
modation, the delay was the refult of his own choice, and 
ke could not charge the Defendant with the confe- 
quences. At all events he muft refort to the confignor 
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i 8 li. for deiAurrage, and could not recover it aga/Inft the 

j— 1,— 1.J1 confignees. 

JlSSOM ** ^ 

V. ' ' 

SoixYr Shepherd and Bejl Setjts. in fupport of the rule, urged 

that the Defendant, diaving ultimately received the bill of 
lading, containing the condition for payment of demur- 
rage, and having claimed and received the goods under 
its fubfequently to the Plaintiff refufal to deliver, could 
’ not now conteft that contra£l. The Plaintiff had notice 
of confli£ling claims, and had no notice, until the arrival 
of the bill of lading, with whom the ftiipper's ordor was 
to be found. Tie even deferted his duty, in offering to 
deliver the goods upon an indemnity. It was part of the 
contra£l;, to pay him demurrage for the (hip, until he 
could fafely and legally, and with a fufficient difeharge to 
himfelf, deliver the cargo. In the mode in which the 
ftate of Europe requires commerce now to be conduced, 
the matter of a neutral may perhaps never fee his con- 
fignors again ; it is tKerefore a neceffary praftice which 
prevails, that he fhould ftipulatc for payment by the 
confignees of demurrage as well as freight, and that 
the confignor Ihould tranfmit the bills of lading by 
another veffcl. 

Mansfield C. J. This is quite a new cafe, ariCng 
from the new ftate of trade, and there is great weight in 
the obfervation made for the Plaintiff, that many of thefe 
(hips coming from a foreign country, to which tlicy may 
never go again, put into their bill of lading a condition, 
which enables them to look to the confignee for demur- 
rage, as well as for freight. My Brothers are very clearly 
of opinion, that if the configncj will take the goods, he 
adopts the contrafl. 

Heath J. It is clear the Plaintiff is entitled to de^ 
^nurrage, either from the confignor or confignee. De- 
I murrage 
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murrag^ is only an extended freight, and the ccjiirignee^ 
by adopfing this bill of lading, makes himfelf liable to 
c^murrage as well as to freight. | 

« 

Chambre J. ^It would be monftrgus, if the confignee, 
accepting the contraft with knowledge of the terms, 
(hould not be bound by it, and could fend the captain 
back to the confignor for demurrage* Therefore, tl^e 
Rule muft be made * 

Abfolute. 
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t8if. 

Jessok 

Sour* 


Cotton v. Witt. 


July u 


was an adion on a policy of affurance which had 
flood for trial a great length of time, having been 
poftponed upon repeated applications made ,by the De- 
fendant on account of the abfence from this countfy of 
one Joachim Hindsy a neceflary witnefs in his behalf. 
The Defendant at length brought him Rver, and upon 
his arrival, the caufe was tried, and the witnefs was exa- ' 


The cofts of 
bringing over a 
necefldiy witnefs 
from the continent 
to this country ara 
to be allowed in 
future. 

But not the 
cofts of his return* 


mined, and a verdift was thereupon found for the De- 
fendant ; and upon the tax'ation of cofts, the Defendant 
claimed 64/. for the expences of bringing the witnefs 


from Denmark to this country ; but the prothonotary re- 
fufed to allow the cofts of the voyage from Denmark^ 
under the authority of Kenfmgton v. IngliSf and Hagedorn 


V, Allnutty ante*^* 379. 


A rule nifi having been obtained by Bejl Serjt. on a 
former day for reviewing the taxation, and that the pro- 
thonotary might be directed to allow the cofts of the 
witnefs’s whole voyage hither and his return, upon the 
ground that fuch was the pra£lice in the Court of Ring’s 
£ench, and that it was the molt reafonable rule, 


E4 


Shepherd 
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Cotton 


•V, 

WiTT. 


Shepl^erd Serjt. (hewed *caufe^ aiid contended ^hat the 
praftice of this court had been to allow the c6fts only 
from the time the \^itnef$ came within reach of the ful^- 
poena^ relying as before on Kenfington v. Inglis. 


r 

Bejl Serjt. in fupport of the rule, contended, that that 
clecilion was founded on a mlftake of the Court, in fup- 
pofing that it was the praftice of B. R. to difallow fuch 
cods, whereas' it turns out upon inquiry to be their con^ 
ftant praAice to allo^ them, and it is right that the 
pradlice in both courts Hiould covrefpond in cafos which 
arc llmilar. 


Mansfield C. J. I think this cafe as proper to begin 
the pra6f ICC as any. ^ The Defendant had paid into court 
as much as the other underwriters upon the policy, and 
their payments had been accepted by the Plaintiff j but in 
this cafe he would neither accept the payment which 
had been offered him,* nor take the money out of court, 
nor confent to the examination of the witnefs on inter- 
rogatories. 

Chambue J. This is not a variation from a former 
mode of praftiae {^) ; and the eftablilhment of the rule is 
effential to juflice, which applies equally to the allowance 
of cods in a court of law, as it does to any other matter 
where right or title is in quedion. 

The Court made fo much of the rule abfolute as ap- 
plied to the prothonotary’s allowing the cofts of the 
wknefs’s voyage from Demnark^^hut not of his return. 

(ja) See the old prance mentioLed ia Hagedorn v* AUnutt^ 
J* jSo. 
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Rcadshaw V. Ba£ders. 


# I. 


PlalntifF.declared in covenant for the arrears of a 
certain annuity of 150/. granted to him by one 
Auguflus Beevor and the Defendant, ^or their joint lives, 
and the life of the furvivor, by indentui;i5 bearing date 
a6 Sept. 1805. Habendum^ during their *joint lives and 
the life of the furvivor to be paid and payable by equal 
quarterly payments (fetting out the days of payment) 
•ziJtthout any deduBton or abatement whatfoever out of the 
fame or any part thereof for or in refpedt of the then prefent 
or any then future tax upon property^ or the profits thereof, 
or any other taxes, charges, rates, •afleflinents, or other 
impofitions whatfoever, then already taxed, charged, 
rated, alTelTed, or impofed, or thereafter to be taxed, 
charged, rated, afTefTed, or impofed upon the reftories, 
vicarage, and premifes, or upon ihe manor* meflugges, 
farms, lands, tenements, advowfons, and hereditaments 
thereby charged with the payment of the annuity, or on the 
faid annuity, or on the faid A. B. ancj the Defendant in 
refpefi: thereof, by authority of parliament, or otherwife 
howfoever. The declaration then fet out a covenant by 
the grantors to pay the annuity on the days and times, &c. 
•without any dedudfion or abatement whatfoever out of the 
fame, or any part thereof, for or in refpeEt of the then prefent 
or any then future tax upon property, di the profits therepf, 
or any other taxes, charges, rates, affelTments, or other 
impofitiond whatfoever ; and averred, that on the 
26th Sept, laft 1 1 2/. I ox. of the faid annuity, for three 
quarters of a year, became due. The Defendant pleaded 
a former judgment recovered upon the fame caufe of 
a£lion, and the Plaintiff in his replication traverfed the 
identity of the caufe, upon which iflue was joined ; and 
at the trial thereof at the fittings in laft Eafer term, a 
verdift was found for the Plaintiff for the amount of the 

three 


A covenant in 
an annuity deed, 
made prior to the 
Rata c.Os* 

/. i»5., [which 
flat. a'retro- 
fpe^ive opera- 
tion,]] wherebythe 
grantor of the an- 
nuity covenanted 
to pay the fame 
on the days and 
times. See, with- 
out any dedu<Riou 
whatever out of 
the fame, or any 
part thereof, for 
or in refpedt of 
the then prefent 
or any then future 
property-tax, it 
void in rei])edl of 
its obligation on 
the grantor not to 
deduA the pro- 
perty-tax, but not 
in refpedt of the 
payment of the 
annuity, fubjeA 
to fuch dedttdlion. 
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three quarters arrears after deduftlng the property tax. 
On a fubfequcnt day in that term, Ori/low Serjt.' obtained 
a rule fiijl for arreftpig the judgment, on the ground that 
the covenant for the payment of the annuity to the 
PlaintilF without any dcdudlioninrefpcfl: of the property 
tax, rendered the whole void by ftat. 46 G. 3. r. 65. 
/.1 15. which after providing, under penalties, for the 
allowance of the deduction authorized to be made by 
that ad, further ena£ls, that all contrails, covenants, 
and amercements, made or entered into, or to be made or 
entorod Into, for payment of any intcreft, rent, or other 
annua) payment aforefaul, in full, without allowing lu*ch 
deduction as aforefaid, fliall be utterly void. 


B(j} Serjt. nowfliawed caufe ; and obferved that upon 
the face of this declaration the indenture appeared to bear 
date in 1805, and that the ftatute relied upon in 
fupport of the objeftion did not pafs until 1806 j he 
contended therefore thjrt it would be a ftrained conftruc- 
tion of that ad, to hold that it had relation back to an 
antecedent period fo as to make void that contraft which 
was originally wedl framed and obligatory between the 
parties j and that the true conftrudion, by which the 
objed of the ad would be fully attained, was this, that 
the covenant in queftion did noc vacate the whole con- 
trad, but only fo much of it was void, as was contrary 
to the particukir cnadment. If a different conftrudion 
were to prevail, grjLat injuftice would follow ; for then 
a landlord, who before the pafling of the ad had demifed 
premifes to a tenant for a long term of years at a rent 
clear of all dedudions on account of property tax, upon 
the faitli of which demife the tenant had expended large 
films of money upon improvements, might avail himfelf 
of an ex pojl faElo law to difpoflefs the tenant of his im-» 
proved term. The whole deed therefore is not rendered 
void, but only the covenant, pro tanio s and accordingly, 
in Gnjkell V. King^ ii Eajt^ 165., which was a ftrongev 

cafe 
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I 

cafe in favour of the objedlionj becaufe/there the^inden- 
ture was made fubfequent to the aft, it was held, that a 
covenant by the leflee for payment of the property tax, 
though void by the ftatute, did not avoid a covenant for 
payment of the trent, which was erftirely diftin£t. So 
here, the coVenant for payment of the annuity is diftin£^ 
and fubftantive, and although it is inoludcd in the fame 
claufe, is not fo interwoven ^dth the fubfi^uent llipula- 
tion refpefling the property tax, as to make the one in- 
capable of taking effect without the other. It is not 
made a condition upon which the payment of the annuity 
is to depend, that fuch payment fhould be clear of any 
deduftion in rel’peft of property tax, and if a fubfequent 
ftatute has interpofed to make void one part of the claufe, 
it is clear that it may be reje£led,*and the remainder 
permitted to take eifedl* 


i8ii. 


Reaoshaw 

•u. 

Bau^srs. 


Onflow Serjt. contrhf relied upon the exprqfs words of 
the ftatute, which he faid were retrofpefllve as wefl as 
profpedlive, and denied that the conftruftion attempted 
on behalf of the Plaintiff would attain the otqedf of the aft, 
which direfted the landlord or annuitant to be charged 
with the payment of the tax, in order to prevent any di- 
minution on account of fuch tax in the rent or annuity 
to be agreed upon between the parties, which would be 
the neceffary confequence of making it a charge upon 
the tenant or grantor of the annuity, and by that means 
the revenue would fuffer diminution. The policy of the 
law therefore, as well as the exprefs words of it, rendered 
the whole agreement, and not fuch parts only of the 
agreement as were contrary to it, utterly void. But fup- 
pofing, as it has been admitted, that the ftatute affefts 
only that part of the covenant which refpefts the pay- 
ment of the property tax, it is impoffible in this cafe to 
give effeft to the remainder for payment of the annuity, 
becaufe both parts are fo‘ blended together as to form one 

entire 
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entire Jovenant» which cannot be feparated without doing 
violence to the whole : and therefore the cafe of Gajkell 
V. Kingy which walexprefsly decided, upon this diftinc- 
tioHjviz. that a covenant void1}y this ftatutc will not 
avoid other indepeifdent covenants which are good, does 
not apply ; or if it does, it ferves only to fliew that if 
that cafe had beemlike this,^the decifion would have been 
tlie other way. The fame diftinflion was taken and 
aAed upon in a later cafe of Wigg v. Shuttleworth^ 
13 Eajly 87. In Crojiley v. Arkwright^ 2 71 R. ($03., 
and Denn v. Dollman^ 5 T. R. 641., it was held, that the 
want of a memorial of an annuity deed regiftered accord- 
ing to the dire£ltons of 1 7 G. 3. r. 26. avoided the whole 
deed, though there were parts of it not conne£ted with 
the annuity, for the words of the (latutc made fuch deeds 
null and void to all intents and purpofes* But the words 
of this ftatute are equally ftrong, and therefore demand 
a fimilar copftrudtion, efpecially in a cafe which affeds 
the ^revenue. 

Beji replied on the cafes, that VTigg v. ShuttlewoHh 
arofe on an indenture made 20th Aug* 1808, two years 
after palTing thisaft: that the flat. 17 G. 3. r. 26. in 
terms avoids the deed, bond, inftrument, and aflurance, 
which contains any grant not conformable to the a£t, 
whereas this a£l only avoids the contrafl, covenant, or 
agreement made for payment in full without deduflion 
of property tax. 

'♦if*. 

Mansfield C. J. This is certainly a moft extraordi- 
nary obje£lioa that is made to the validity of a covenant 
for the payment of an annuit/> which covenant is con- 
tained in an inftrument executed before the palling of 
the ftatute on which the objediion is founded. It is 
faid neverthelefs that the ftatute was pafted with a letro- 
fpe^ive objed) fo as to annul covenants before then 

made 
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made^ i^ot only for the payment of the property /az^ but 
alfo for the payment of rent or of an annuity, if coupled 
together in the fame deed. But viewing the ftatute in 
its retrofpedlive light, I think the legiflature muft be in- 
tended to have thereby meant only to fecure to the leflee 
or granted. of the annuity, who was to be charged in the 
iirlt inllance with the payment of the property tax, an 
allowance in refpeA of fuch payment from the perfons 
who were to be ultimately charged there\t^ith. For this 
purpofe, in order to do away any pretence on the part of 
thofe perfons for refufing fucK allowance, the ftatuto 
embraces all contra£ls, as well thofe made before, as 
thofe made fubfequent to the time of its pafling, for the 
payment of any intereft, rent, or other annual payment, 
without allowing fuch deduction, which it declares to be 
void, I. e. void fo far as they relate* to the property tax, 
or give any right to the leflfor or annuitant to with- 
hold his content tb the allowance preferibed by the aft ; 
but it would be ihonftrous to fuppofe that t^e legiflature 
meant, without any apparent ncceflity for fo doing, to 
avoid the whole deed. This conflruftion is confirmed by 
referring to feft. 195. which provides thut no contraft, 
covenant, or agreement betw'ecn landlord and tenant, or 
any other perfons touching the payment of taxes, fhall 
extend to the duties charged by that aft, nor be binding 
contrary to its meanings but that all fuch duties ihall be 
charged upon and paid by the refpeftive occupiers, fub- 
jeft to the deduftlons and repayments thereby allowed ; 
and alt fuch diduRlons and repayments Jhall he allowed ac- 
cordingly^ notwitbjianding fuch contraEls^ covenants^ or 
agreements. It is evident therefore from this latter fec- 
tion, which may be confidered as expounding what the 
legiflature meant in the former feftion, when it declares 
fuch contrafts, &c. void, that the conflruftion I have 
already put upon it is the right one, and that void means, 
(to borrow the language of this latter feftion) void fo 
that all fuch deduft.ions and repayments ihall be allowed 
• accord- 
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V- 

BilLDEDS. 


accordiligly, notwithftanding fuch contradls^ but, that the 
contrail ihall remain in force as to all other purpofes. 
I may further obferre^ that the aQ ufes the fame expref- 
fions in fpeaking of tke avoidance^ of contra£ts to be made 
after the paffing of that slQ:, as of thofe which had been 
made before it, and thofe expreflions a)nfequently are 
fufceptible of the fame confl:ru£tion which we have now 
adopted (tf). * 

Heath J. I agree with my Lord In the conftruAion 
he has given to this aA; which fecms to me not incon- 
fiftent with the language ufed and mod conibnant to 
juftice, and therefore it is our duty to give elFeft to it. 
Even in cafes where the words and the fpirit of an aft 
of parliament have been at variance, the courts have put 
fuch a conftruftion on the former, as to make them bend 
to the attainment of the latter, but there is no fuch ne- 
ceffity in the prefent cafe. 


Chambre J. At the time when the contraft was 
made, the covenant to which objeftion has been taken for 
payment of the annuity without deduftion of the pro- 
perty tax was perfeftly legal, and not in contravention 
of any declared public policy of the date ; but the ftatute 
afterwards intervened and made fuch unqualified pay- 
ment illegal. So far therefore as relpefts the deduftion 
the datutc has a retrofpeftive operation to make it void, 
but it would be doing great injuftice to extend it farther 
than either the words or the intention of the aft can be 
fuppofed to require. The revenue is protefted by the 
penalties impofed in feft. 1x5.^ on perfons refufing to 
allow the deduftions, and there is great weight given to 
the cenftruftion now adopted* by the obfervations which 
have been made by my Lord on feft. 195. I therefore 
concur in that conftruftion (£)• 

Per Curiatnj Rule difeharged. 


(a) See the cafe of Fuiter v* (^) Lawrence J. wae abfeRt 
Abbot ty foji. in this term. this day in confequence of IncUr« 

politlon. 
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Davis v . Edgae. 


^pHE declaration contained feveral punts framed upon, where thePlam- 
the Defendant’s promife to pay 31/. 10/. to the Plain- was^not 

tiff, in confideration of procuring the Defendant to be ga- 
zetted a cornet and fub-lieu tenant in one of his majefty’s gotL^ed the fale 
regiments of life guards. There were alfo (founts for work clmmUIion ^ * 

and labour, and for money had, and received. At the tweeu C. 6’. and 

trial before C. J. at the Middhfesc fittings in the Defendant at 

. t 1 t r ^ P****^*^ above that 

Enjier term, the Plaintiff proceeded upon the latter allowed by hi.s 

count, only, in refpeft of which the following facTs were majefty’s rcgula- 

proved : The Plaintiff, who was not an authorized army fendant/who wH 
agent, was employed by one 6r. C. and the Defendant, to purchafer of the 

negotiate between them the fale and purchafe of a cor- ^oinmi/fion, after 
, 1 • c . having paid a Aim 

net s commillion m one of the regiments of life guards, exceeding the re- 

which G. C. then held. The Defendant agreed to give guUtion price to 

a fum exceeding the price allowed by his m^efty’s regu- 

lations, and accordingly paid to G. C. the whole fum of the price agreed 

agreed upon except 38/., which he retained, with the direc- 

^ r s s , 1. r.. r X tions from a 

confent, and under the direaions of G. C.> to pay over p^y to 

on his account to the Plaintiff for his agency in the the Walntiff for 

bufmefs. The fum paid to G. C., after dcduiSling the |"''prom^frd 

38/., exceeded the regulation price by 22/. It appeared Flaimiffto do: 

by feveral of the Defendant’s letters, written in confe- that the 
^ ^ , T^i . . i* 1 , 1 Plamtifl con M not 

quence of the Plaintiff ’s application foi thd money, that recover a-iinft the 

he acknowledged it to be due, and promifed to pay it Defendant .h- 

with intereft. Vaugfjan for the Defendant, ob- j J 

jc£led on the flat# 48 G.,3. c. 15. / 100. («), which he uib, for liL* roiild 

rot be ill a L'ctlci 

fituatlon than G. C., and by 48 G. 3. r. 15. / loo. G. C. could not have recovered be* 
yond the regulation price. 

contended 


(fl) 48 G..^j. r. Ij. By fe«5t. authorized agents of reg’"-'r nts, 
100 . And whereas great incon- troops, or companic.s, negoiial- 
venicnce has arifen to his ma- ing for the purchafe and iaU; oi 
jefty’a fervicc from perfons, not commiflioiia, and much Iroger 

funis 


m 
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contended made the whole tranfa£tion illegal,, to the 
Plaintiff’s right to recover, on the ground, firft, of the 
Plaintiff’s not bein^ an authorized agent ; fecondly, of 
this being a demand of a fum (jf money for negotiating 
the fale of a commiffion ; and laftly, of the fum agreed 
to be given for the purchafe, being greater than that 
allowed by his majefty’s regulations. The jury however, 
under the direflions of the learned Chief Juftice, found 
a verdift for tie Plaintiff, for '38/., with liberty to the 
Defendant to move to enter a nonfuit, if the Court 
(hould be of that opinion. 

Vaughan Serjt. accordingly obtained a rule niji for that 
purpofe on a former day in the fame term, renewing his 
objeAions. Againfl; which 

Shepherd and Runnington Serjts. n6w (hewed caufe, 
and infifted that there was nothing in the aft which made 
the purchafe of a commidion at a price above that allowed 
by h*is majefty’s regulations illegal as between the parties, 
although the aft impofed a penalty upon the agents ne- 
gotiating fuch {)urchafe. But even admitting the con- 
traft between G. C. and the Defendant to be illegal, that 
will not preclude the Plaintiff from recovering in this 
aftioii, which is brought for money left in the Defend- 
ant’s hands, and received by him, for the Plaintiff’s ufc, 


fums than are allowed by his 
majellf’s regulations are often 
given and received for commif- 
lions, and great frauds commit- 
Ced ; be it therefore cna«5ted, that 
eveiy perfon not an authorized 
agent of any regiment, troop, or 
company, who ihali negotiate, or 
as agent for or in relation to 
the purchafe or fale of any com- 
tniflion in his majelly’s forces, 
andalfo every autWized agent 
as aforelaidj wlio (hall take, ac- 
11 


cept, or receive any commiflion, 
or fum of money, or reward, for 
negotiating the purchafe or. fale 
of any fu^ commiflion, or act- 
ing as an agent in relation there- 
to, ihall forfeit for every fuch 
offence the fum of one hundred 
pounds, and treble the fum which 
Ihall be given or received for or 
in relation to any fuch commif- 
(ion, over and above the fum 
allowed by his majefty’s regu- 
lations4 

and 
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and is therefore as much the money of the PlaintifF as if 
it had been paid to him in the iirft inftance, and the De- 
fendant, who received it as fuch, cannot now be allowed 
to retain it, by difputingtthe legality of the original con- 
fideration. [^M^nsjield C. J. alked how the Defendant 
could be faid to have received money from G. C. which 
had never been paid to him by G. C.] ^ There is ijo dif- 
ference between an a£lual payment to a pyron of a fum 
of money, and a dedu£tion made to that amount out of 
a fum due from that^perfon : the dedu£lion made by the 
Defendant is precifely the fame thing in fubllance, as if 
the Defendant had paid the whole price to G. C., anc^ 
G. C. had afterwards returned 38/. to the Defendant, in 
form only it is different ; and the Defendant, by his 
letters, in which he acknowledges having received the 
money for the PlaintifF, and promifes to pay it with in- 
tereft, has (hewn that he fo confidered it. This is not 
the cafe of one of the parties to an illegal contraft re- 
fufing to complete it by availing himfelf of its illegality $ 
for the Defendant waived all objeftion on that ground, 
when he came to a fcttlement with G. C. s it is there- 
fore like the cafe of Tenant v. Elliott y i Bcf. isf Pull. 3 ., 
where it was held that the Defendant, who had received 
money to the PlaintifPs ufe, fhould not be at liberty to 
fet up as a defence, that he received it upon an illegal 
contrafl: between the Plaintiff and a third perfon. 



Davis 
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Vaughan Serjt. contrii. The fum recovered by the 
PlaintifF is^not money had and received by the Defend- 
ant to the Plaintiff's ufe, but is money retained and 
withholden by him out of a fum which the law has for- 
bidden him to pay ; and, therefore, the Defendant is well 
entitled to withhold it. It is faid, that the ftatute has 
not made it unlawful to give more than the regulation-* 
price : it has not done fo exprefsly, but it has impofed a 
penalty upon .every agent who (hall negotiate the (ale ot 
VoL. IV. F purchaft 
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pUTchafe of a commiflion at a higher rate than allowed, 
of treble the fum which (hall be given or received in re- 
fpeA of any fuch Commiflion, over and above the fum 
allowed by his majcfty’s regulations. This, therefore, 
is a (Irong legiflativa prohibition of any jTuch fale or pur- 
chafe. Here it appears that the Defendant has already 
paid a fum exceeding the regulation-price, and yet the 
PlaintifF claims 38/. in addition to that fum; and that 
too on account of brokerage, which the (latute has alfo 
made illegal in him to receive. The cafe of Tenant v. 
Rlliott does not apply, unlefs the withholding from G, C. 
# fum of money which the Defendant had a right to 
withhold, is equivalent to a payment to G, C,, and a 
fubfequent receipt from him of that fum to the Plaintiff's 
ufe. It has indeed been alTumed in argument to be 
equivalent, but no authority has been cited for fuch 
pofition. 


Mansfield C. J. It is quite clear that G. C. never 
could have recovered this fum of 38/. from the Defend- 
ant, bccaufe it was a fum exceeding the regulation- 
price ; and it appears that he has already received more 
than that price. If then G. C. could not enforce the 
payment, how can the Plaintiff, who derives his claim 
through him, (land in a better (ituation ? I am of opi- 
nion that there muft be a nonfuit. (a) 

The reft of the Court concurred. 

Rule abfolute. 

(a) La<wrente J, was abfent th!$ day in confequence of in- 
difpofitlon. 
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June 


^PHIS was an«^£lion brought agaiiffl: the Defendant for An aAion of 
aflaulting, and wrongfully imprifoning the Plaintiff ^ 

in a damp and unwholefome cell, by which he became officer againfl hit 
fick, &c. There were other counts for a common affault. fupt^or officer 
The Defendant pleaded the general iffue. Upon the 
trial of this caufe, at the BedfcDrd Spring Affizes i8ii, imprifons him for 
before Grofe J., the evidence was, that the Plaintiff was ^‘lobedience to an 

. . r * I 

a permanent ferjeant in the Bedford regiment or local colour, but not 

militia, of which the Defendant was the adjutant : that in the fcope 

November 1 809 the colonel of the regiment iffued a regi- autho- 

mental order for eftablifliing an evening fchool at Bed-- Although the 

fordj of which he appointed the ferjeant-major of the 

regiment the matter, and ordered that all the ferjeants trial bv a court- 

and corporals, including the Plaintiff, and tlyrty or forty ^ 

other perfons, part of whom were under martial law,*and ^ regiment has no 

part were not, (hould attend the fchool every evening, in authority to order 

order that they might learn to read and write, and that to pay 

they fliould each pay eight-pence per week, viz. 6 d, as lighting and warni- 

a gratuity to the matter, and 2d. as a contribution to- ^ regimental 

wards the expence of lights and fires in the fchool. mafter's falaiy.^^^ 

After a few days fcveral of the fcholars, and amongtt Nor,asitfcems, 

others the Plaintiff, omitted to attend. Several of them 

• attend fchool, to 

were afterwards tried by a court-martial for this offence, learn to read and 
and being found guilty, were puniflred for it. The write. 

Plaintiff was reprimanded for his conduA; and promifed 
to attend more regularly in future. Shortly after he was 
6rdcred to attend a drill upon the parade with a few 
others, at which time the Defendant came out of his 
lliop, which was adjoining, and addreffing himfelf to 
the Plaintifl^ and fliaking his fid at him, called him a 
rafcal, and told him he deferved to be (hot : he then 
rlireded a ferjeant, who ftood near, to ciflfaw his fword, 

F 2 and 
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and hold it over the PlaintifPs head, and if he fliould 
ftir, to run him through : and he ordered a corporal to 
fct a guard of corponals over the Plaintiff. The corporal, 
by the Defendant’s direflion, took off the PlaintiflF’s falh 
and fword. The Defendant direded another ferjeant to 
take him to the county gaol of Bedford^ to deliver him to 
the goaler, with orders to caufe him to be locked up, 
and to live on );>read and water, and to prevent any per- 
fon from having accefs to him. That ferjeant accord- 
ingly delivered him to the goaler, with verbal direftions 
to keep him in folitary confinement, and that he fhould 
live on bread and water ; no other warrant for his com- 
mitment was at that time delivered to the goaler; the 
gaoler received him, and kept him in clofe cuftody 
for three days, at the expiration of which time he was 
brought up before the colonel, who then came into the 
town, and the Defendant, and other officers of the re- 
giment, and was again remanded to the cuflody of the 
goaler. A^ter fome weeks confinement, the Plaintiff’s 
health being impaired, he was condu£tcd to his own 
houfe, and there kept a clofe prifoner. No charge was 
made againft him at the time of his arreit on the parade, 
except tliat which was involved in the Defendant’s affer- 
tion, that the Plaintiff had done enough to be (hot for. 
The counfel for the Plaintiff faid, he anticipated that 
the Defendant’s defence would be, that he was arrefted 
on a charge* of mutinous language, and exciting others 
to mutiny, which in truth was the cafe, though the 
caufe was (lopped before the Defendant proceeded to 
, give evidence of that fafl: : the words for which he was 
fo charged were, that he had been heard to fay on the pa- 
rade, to Cooper f another ferjeant. Do not give up ; I will 
not go to fchool ; do not you go to fchool : I will not 
abide by a regimental court*martial \ 1 will have a gene- 
ipil court-martial : and in anticipating this defence, the 
IPlaintiff ’s cotllifel read the charge which was exhibited 

again|]t 
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againft the Plaintiff before the court-martial, and Mrhich 
was, that though acquitted himfelf by a court-martial 
of neglefling to attend the fchool, lie had excited others 
to difobedience by this language. The Plaintiff^s 
counfel addrefled fome que(lions*to the Defendant’s 
witnefles on crofs-examination, upon the anfwers to 
which it appeared, that in January* iBio the Plaintiff 
was conveyed to Stilton^ and tried by f, court-martial, 
afterwards, in March i8io, he was liberated. The 
Plaintiff proved the amount of payments made to his 
witneffes, and other expcnccs incurred in his defence* 
Mellon Serjt., for the Defendant, obje£ied that no a£lion 
could be maintained- by a perfon under martial law, 
againft a fuperior officer, adiing alfo under martial law, 
for any thing whatever, done by him under colour of 
military authority. He afferted that this principle was 
eftablifhed by the cafe of button v. JohnJfortCy i T. -R.493. 
Grofe J. thought that, after that decifion, hq was incom- 
petent, fitting in a court of common law, to try the’pro- 
priety of the arreft, and nonfuited the Plaintiff. 


*9 
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Frere Serjt. In Eafler term had obtained a rule niji to 
fet alide the nonfuit, and have a new trial, upon the 
ground that there had been a mifdiredlion ; for that there 
were two points made in the cafe of Sutton v. Johtiflone ; 
I . that there was a probable caufe for the admiral’s pro- 
ceeding i 2. that both parties being under martial law, 
the a£tion could not be maintained : but the better opi- 
nion, he faid, was, that the judgment proceeded upon 
the ground that there -was a probable caufe. {Heath 
agreed to this, and obferved that there was no excefs of 
jurisdiffioil in that cafe. Lawrence J. Lord Mansfield 
held that the a£lion could not be fupported, becaufe the 
declaration ihewed probable caufe, and though the incli- 
nation of his opinion was that no fuch aflion could be 
maintained, yet he faid it was not neceffary to decide on 
F 3 that 
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that point, for the fa£ls did not raife the argument.] Frere 
mainly relied on the doftrines of the Court of Error 
in that cafe for fuppdlting the prefent aAion, contending 
that it was only decided there, that cafe was not the pro- 
per form of action, but that it was admitted that trefpafs 
would lie ; and he contended that the a^s now here com- 
plained of, were ngt within the fcopc of military autho- 
rity, though d^ne under colour of it. He referred to 
the cafe of v. M/icnatnara, cited i 7 ". R, 536. 502* 
and obferved that the Plaintiff Tf^all was afterwards 
hanged for the fame for which he had himfelf reco- 
vered damages againft Macnamara. \Lawrence J. in- 
(lanced the cafe of Barnvis v. Keppel^ 2 as dif- 

fering from this, bccaufe what was there done, was done 
flagrante hello in the face of an enemy, and obferved that 
an action had been brought againff Colonel Bailey^ colonel 
of the MiJdlefex militia, for flogging a private in the 
militia, in which the jury gave 600/. damages j but that 
though both were under martial law, the objc£lion was 
never taken, diat the a£lion was on that account not 
maintainable. ^Mansfield C. J. noticed the cafe tried be- 
fore himfelf, [reported in 2. Macarthur On Courts Mar- 
tialf 4 ed, 195-] of Moore v. Baflardy which was an a£lion 
againll the prefldent of a court martial, for imprifoning 
the Plaintiff upon an alleged charge of fubornation of 
perjury fuppofed to have been committed by the Plain- 
tiff, and in wTiich a£lion the jury gave 300/. damages, 
and no new trial was ever moved for. Heath J. men- 
tioned the cafe of Reynolds v. Kennedy^ i Wilfl 2 *^ 2 . where, 

' although the aclion failed, the Court held that an aflion 
might well be fuftained for a wrongful proceeding in an 
inferior jurifdi£lion, and another aSion brought againft 
the officers of the Devon militia for infli<H:ing 1000 ladies 
on the Plaintiff, in confequence of the fentence of a 
court martial pronounced, awarding that punlffiment 
upon a charge of mutiny, which was tried before Per- 

roit 
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roUB. at the fpring allizes in 1763} the only 

mutinous a£i: being» that the Plaintiff had written a letter 
to the colonel which was not comn^nicated to any one 
elfej telling him^ that tjie men of the regiment were dif- 
contented. The jury gave 500/. or 600/. damages.] 
Frere alfo mentioned the cafe of an aftion againft Cap- 
tain Tonyrii in which the Plaintiff recovered damages for 
the infliftion of feveral dozen lafliesi without a court 
martial, for a fingle offence, therein exceeding a cuftom 
which has prevailed in the navy« that commanding offi- 
cers do inili£t one dozen lafhes, which is called a ftart- 
ing, without a court martial. He alfo cited Rafael v. 
Vereljl^ 2 BL 983. for the opinion of De Grey C. J. that 
trefpafs was the proper remedy. 

• 

Sellon and Blojfet Serjts., in this term, (hewed caufo 
againft the rule. They endeavoured to eftablifh three 
pofitions. I. That the Plaintiff and the Defendant, at 
the time of the grievance, were both fubjeft to martial 
law. 2. That no aiElion can be maintained by an infe- 
rior officer fubjeft to martial law, agabft his fuperior 
officer, being alfo fubjeft to martial law, for any impri- 
fonment infli£ted by the latter, in his military chara£fer, 
preparatory to the prifoner being brought to a court 
martial, upon a charge, for which the inferior officer is 
afterwards tried by that court martial, whether fuch trial 
be followed by a fentonce of acquittal or not \ provided 
that in bringing the party to fuch court martial, nothing 
be done wantonly or oppreffively. 3dly, That the orders 
iffued by the colonel, were ftriftly within the fcope of 
his military authority, and that the attempt to excite 
difobcdience to them was a mutinous adi, which, accord- 
ing to martial law, warranted the Defendant in all that 
he had done. As to the firft point, by the flat. 48 G. 3. 
r. III./. 6., all powers, provifions, rules, regulations, 

F 4 exemp- 
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exeiiiptions, penalties, forfeitures, claufes, matters, and 
things, contained in the aft 420.3.^.90., or in any 
other aft in forced relating to the militia of England^ 
fhall, (fo far as the fame are applicable, and can be ap- 
plied to, and for the purpofe of carryipg that aft into 
execution, and are not thereby altered, varied, or re- 
pealed,) be ufed, ^xercifed, and put in force for the raif- 
ing the local militia, and for the training and cxercifing 
the fame, as tne regular militia may be trained and exer- 
cifed. And by 42 G. 3. e. 90. / 89., duritig fuch time 
as any militia thall be aflemblcd for the purpofe of being 
trained and exercifed, all the claufes, proviflons, matters, 
9nd things contained in any aft of parliament which 
(hall then be in force for the punifhing mutiny and dc- 
fertion, and for the better payment of the army and their 
quarters, and in the articles of war made in purfuance 
of fuch aft, (hall be in force with refpeft to fuch militia, 
and to all the officers, non-commiffioned officers, drum- 
met^, and private men of the fame, in all cafes whatfo- 
cver, but fo tliat no punlfliment fliall extend to life or 
limb; and it^ffiall be lawful for the officer commanding 
and prefent with any detachment or divifion of militia, 
called out to exercife, under any of the provtfions of 
that aft, to order, when he (hall think it neceflary, a 
regimental court-martial to-be held for the trial of any 
oflTenice committed by any ferjeant, corporal, drummer, 
or private man under and during his command. And 
by yi 103- every adjutant, [ferjeant-major, ferjeant, cor- 
poral, drum-major, and drummer of the militia, (hall be 
at all times fubjeft to any aft which (hall be in force 
for punifhing mutiny and defertion, and for the better 
payment of the army and their quarters, and to the 
articles of war, under the command of the colonel or 
Other commandant of the regimeiig^ battalion, or corps 
to which he belongs ; and it (hall be lawful for the co- 
Ipneli or other commandant^ of any regiment^ battalion, 

or 
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or corps of militia, to dire£l the holding of courts -martial 
as thereinafter directed, for the trial of any ferjeant- 
major, ferjeant, corporal, drum-mijor, drummer, or 
private man of fuch regiment, &c., by either a general or 
regimental court martial^ for any ofFeace againft the faid 
ad, or articles of war, committed during the time fuch 
regiment, battalion, or corps (hall not b^ embodied. . And 
by /. 105. Any ferjeant, corporal or drtynmer of the 
militia, may, by fentence of a court martial, be reduced 
to the condition of a private militia-man. And byy^ 107. 
All the fer jeants, corporals, and drummers in every regi- 
ment, battalion, and corps of militia, (hall conftantly be 
refident within the city, town, or place, where the arms 
belonging to fuch regiment, battalion, or corps are kept, 
and (hall be under the command of* the adjutant, who 
fhall alfo be conftantly refident within the faid city, town, 
or place, unlefs as thereinafter provided, and (hall ad in 
fuch command under the orders of the coloyel or other 
commandant of fuch regiment, battalion, or corps ; &nd 
that the adjutant, and in his occafional and unavoidable 
abfence, the ferjeant-major, and where there is no fer- 
jeant-major, the fenior ferjeant, fhall make montlily re- 
turns of the true ftate of the ferjeants, corporals, and 
drummers of the regiment, battalion, or corps, feverally, 
to his. majefty’s fecrctary of ftate, to the lieutenant of the 
county, and to the colonel, or other commandant of the 
regiment. The firft point therefore, is clearfy eftablilhed, 
that the Plaintiff and Defendant were both within the 
martial law. As to the fecond point, they . minutely 
commented on the fads and dodlrine of the cafe of 
button v. Johnjlone. It was there alleged in the declara- 
tion, that the Plaintiff was charged wrongfully and ma- 
licioufly with difobedience of orders, wrongfully arrefted, 
tried, and acquitted. The declaration therefore con- 
tained all the fads which are dated on the decl;iratIon in 
the prefent cafe : that decifion could not have proceeded 

merely 
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merely on the ground that an a£lion upon the cafe was 
npt the proper form of declaration : if it did, the De- 
fendant in error, who had recovered 5000/., and 6000L 
in two fucceflive verdifis, would not have been fo ill 
advifed as to lofc^ thofc damages for want of delivering 
another declaration in trefpafs. There never was a cafe 
attended with greater hardlhip on the Plaintiff below 
than that. And if that was decided upon the broad 
ground that ifo a£tion at all could be fupported, furely an 
aflion for trefpafs initio cannot be maintained here. 
And even if that decifion proceeded on the ground that 
the form of a£lion was mifconceived, yet if the faOs of 
a cafe were reduced to a fpccial verdidi, ic would be feen 
how fmall a difference is created by the form of action. 
The diftin£fion, indeed, between cafe and trefpafs was 
there never taken. The argument chiefly infifted on, 
was, that no action would lie ; that if it would, the dif- 
cipline of the navy would be affedled, and no fuperior 
of]|cer wodld dare to z£k with vigour. It was urged to 
be a cafe within the fame principle, on which no aftion 
will lie againft a Judge for his judgment, or a juryman 
for his prefentment. That it was the duty of a fuperior 
officer to bring offenders to trial, either on his own 
knowledge or on his information and belief ; and that if 
fuch an action could be maintained, it would neceffarily 
require in thofe who tried it, a knowledge which they 
do not poflefe. All the fame arguments are applicable to 
this cafe. There is not a Tingle offence againft the mili- 
tary law of the country which can be tried by a jury. It 
is therefore impoffible for them to try whether the 
charge of fuch an offence was properly made or not, 
inafmuch as they cannot try the charge itfelf. The 
reafons affigned by Lord Mansfield C. J. and Lord Lough^ 
borough C. J. for reverfing the judgment of the Court of 
Exchequer-chamber, i T.J?. 546., are exceedingly ftrong, 
and their judgment was confirmed in the Houfe of 

l Lords, 
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Lords^ 1 Bro, P» 2A eAitm loo. ^JLawrence}, I have 
heard from good private information that the reafons 
alfigncd by Lord Mansfield for reverliiig the judgment 
of the Court of Exchequer-chamber^ were not adopted 
by the Houfe of LordS) though the j^idgment of the 
Chief Juftices was affirmed.^ The a3d article of 
the 1 6th fedJion of the military articles 9! war provides 
for the fpcedy adminiftration of juftice by a military 
court-martial, as the 33d, cited by Lord Mansfield^ 
does in relation to naval courts^martial. Inafmuch 
as the judgment of the Chief Juftices was affirmed, it is 
fair to conclude that the Houfe of Lords held, whatever 
might be the reafons of their judgment, that no affion 
could be fupperted againft a fuperior officer for bring- 
ing an inferior officer to a court-mqrtial, nor for tlie 
preparatory arreft and imprifonment. The cafes which 
will be cited on the other fide, ftand on a very different 
ground; Mojiyn v, Fabrigas^ i Cowp.i 6 i» [^Lawrence 
denied that that cafe had any application to thiS.] Wqll 
V. Macnamara^ Swinten v. Molloy^ 1 T. iJ. 537. Sutker-^ 
land y. Murray^ ibid, By the 12th article of the 

1 6th fe£lion of the articles of war, any officer commit- 
ting a crime deferving puniflimcnt, is to be put under 
arreft ; only common foldiers are to be imprifoned ; but 
Mr. Wall^ who was a captain, was kept imprifoned for 
nine months, and his confinement aggravated by many 
circumftances of cruelty. Befides, Lord Mansfield'*% 
arguments in that cafe are not applicable to an affion of 
trefpafs for falfe imprifonment, but only to cafe. He 
fpcaks of the motive, which has nothing to do with falfe 
imprifonment. That cafe, as well as Swintm v. Molhy^ 
is alfo difpofed of, by the circumftance, that in neither 
of them was the imprifonment followed by a court- 
martial. There, likewife, the Defendant had imprifoned 
the Plaintiff tliree days without inquiring into the cafe, 
contrary to the difeipline of the navy. In Sutherland v. 
Murray there was no pretence to fay, that the Plaintiff*, 
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who was Judge of the vice-admiralty court, was fubjett 
to military authority. In the cafe of Frye v^Ogte^ 
I Macarthur on (Sourts-Martial, 4th ed. 269. and Appen- 
dix, No. 24. p« 437* the Defendant, who was prefident 
of a court-marti&l, had fentenced th^ Plaintiff to fifteen 
years imprifonment, and to be rendered for ever inca- 
pable of ferving his majefty, after he had already been 
fourteen months in clofe confinement ; fo that the hard- 
fliip of the cafe may probably have had weight : but the 
cafe cannot be law," for the imprifonment there was 
clearly legal at firft, and it was only the oxcefb that could 
be complained of, for which excefs trcfpafs would not 
lie. {Lawrence J. It does not appear that the Plaintiff 
was legally imprifoned at firft, for his only offence was 
his requiring a Warrant in writing, in order to juftify 
him in taking another officer into his cuftody under an 
arreft, which is no offence.] As to Moore v. Bajlard^ 
the Plaintiff, fo far from being fubordinatc to that court- 
Aartial, was probably a fenior to all the oflicers who 
compofed it. And as to the occafion of his commit- 
ment, it has. been again and again decided, that although 
afts of parliament give power to courts-martial to com- 
pel the attendance of witneffes, yet when they do at- 
tend, the Court cannot compel them to fpeak, or commit 
them for a contempt. {^Mansfield C. J.^ That point was 
never made in Moore v. Baftard.^ At all events, that cafe 
did not bring in queftion the extent of military autho- 
rity, it only refpe£ted the conftitution of courts-martial. 
But in the cafe of Grant v. Gouldy 2 H. BL 69. Lord 
Loughborough C. J., though he fully admits the power of 
the courts of Wejiminjier^hall over courts-martial, in cafes 
of excefs of their jurifdidfion, admits with equal dif- 
tin&nefs the abfolute and cxclufive authority of thofe 
courts in matters of military difeipline. [Lawrence J. 
jThat was an application to the Court for a prohibition to 
prevent a court martial from proceeding to execute their 
13 fentence 
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fentencc upon the PlaintifF} who contended he was no 
foldier ; but whether he was or was not a foldier, was 
one of the queftions the court martial had before them 
to try.] In like manner it was a queftion for the court- 
martial to try, whether this PlaintifF was guilty of difobe- 
dience in a matter of military difcipline or not. But if 
this a£lion is maintainable^ where will it ftop ? The 
commander in chief was confulted; he |lire£bed the 
court-martial to be held ; an aAion therefore lies agaihft 
him as well as againft all the members of that court 
which fate on the Plaintiff $ for although the order for 
it is under the king’s fign manual^ the fign manual alone 
cannot give jurifdidlion. It is admitted that the fcntence 
of guilt or acquittal, pronounced by that Court, cannot 
vary the cafe. If it be held that the Plaintiff is entitled 
to recover in this cafe, it will follow that he might law- 
fully have refifted the order *, and if in that refiftance he 
had been killed, then, according to Wair% cafe, as well 
the perfons who executed the order, as the perfons who 
gave it, would have been guilty of murder. So, if the 
cafe tried before Perrott B. be law, it would follow that 
if the Plaintiff had died under the lafhes, all the members 
of the court-martial would have been liable to be hanged- 
\Heath J. Undoubtedly they would.] It is no hardlhip 
that the Courts will not entertain this fpecics of a£lion, 
for as the naval code has provided a remedy for the abufe 
of naval authority, fo has the military code. 'By the ftat. 
43 3 - / ^ 4 - which is fimilar to 41 G. 3. r. 1 1. 

/ 18., and to 53 G. 3. c. 17. / 34. his majefty is em- 
powered to form, make, and eftablifli, articles of war, 
for the better government of his majefty’s forces, which 
articles lhall be judicially taken notice of by all judges, 
and in all courts whatfoever. And by/ Z2. of the arti- 
cles of war, article 1. If any officer (hall think himfelf 
wronged by his colonel, or the commanding officer of 
the regiment, and (hall upon due application made to 
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him, be refufed to be redrefTed, he may complain to the 
general commanding in chief his majeily’s forces, in 
order to attain jufcice ; who is thereby required to exa- 
mine into fuch complaint ; aifd either by himfelf, or by 
his majefty’s feerfetary at war, to makf his report to his 
majefty thereupon, in order to receive his majefty’s fur- 
ther diredfions. . And by the 2d article of the fame fec- 
tion, if any jnferior oflicer, non-commiHioiied olEcer, or 
foldier, (hall think himfelf wronged by his captain, or 
other officer commanding the troop or company to which 
he belongs, he is to complain thereof to the commanding 
officer of the regiment, who is thereby required to fam - 
mon a regimental court-martial, for the doing juflice to 
the complainant, from which regimental court-martial 
either party may, •‘if he thinks himfelf aggrieved, appeal 
to a general court-martial ; but if, upon a fecond hear- 
ing, the appeal lhall appear to be vexatious and ground- 
lefs, the «pcrfon fo appealing fhall be puniflied at the 
difcretion of the faid general court-martial. The legifla- 
ture and the crown having therefore provided this fpeci- 
fic remedy for injuries of this defeription, it muft be 
taken that no remedy by a£lion fubfifts. \_La'U)renre J. 
A court-martial cannot give damages for injurious con- 
du£l, as a jury can.] The court-martial before whicli a 
charge is tried, is the only tribunal competent to enquire, 
whether the accufation was malicious or nor, and whe- 
ther it was made with or without probable caufe, and if 
it is groundlefs, they feverely punifh the profecutor, 
often to the extent of difmiffing him the fervice, as in 
the cafe of Fynmore and Titchborne^ 2 Macarthur^ 4 ed^ 
335, 6. As to the third point, the fort of offences 
which are punifhable by military law, are deiined by 
ftat. 49 G. 3. r. 12. 21. (which is in terms the fame 

as 48 G. 3. c. 15. /. 21. and as 47 G. 3. Ji. i. r. 32. 
ff, 20.) whereby general courts-martial are empowered, 
by their fentence or judgment, to inflidl corporal puniih- 

ment. 
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ment| not extending to life or limb^ on any foldieif for 
immoralities, milbehaviour, or negle£^ of duty. By the 
24th fe^ion of the articles of wsfr, claufe i. it is 
enafted, that no olEcei^ non«€ommilfioned officer, or 
foldier, ftiall be ,adjudged to fuffer ally punifliment ex- 
tending to life or limb, by virtue of thefe rules or articles, 
within the United Kingdom^ Guernfey^ Alderney^ 

Sark and Man^ and the iflands thereto belcyiging, except 
for fuch crimes as are therein exprefsly declared to be 
punilhable with the fame ; but, *by the 2d claufe, all 
crimes not capital, and all diforders and negle£ks which 
officers and foldicrs may be guilty of, to the prejudice 
of good order, and military difeipline, though not fpe- 
cified in the faid rules and articles, are to be taken cog- 
nizance of by a general, or regime*ntal court martial, 
according to the nature and degree of the offence, and 
to be punifhed at their diferetion. The aft for which 
the Plaintiff was brought to a court martial was a military 
offence within thefe definitions. And therefore, even ftfp- 
pofing that a fuperior officer has not jurifdiftion to arreft 
an inferior, except for a breach of a military duty, the 
prefent nonfuit mull (land. In the firft place, it is not 
neceffary that the offence fhould be demonftratively 
proved, before the arrelt, otherwife the offender could 
not be arrefted until after trial by a court-martial and 
fentence paffed. The expreflion in the 1 2th article of 
the 1 6th feftion, that whenever an officer Aiall commit 
a crime, he (hall be put under arreft, does not mean, 
when he (hall be aftually convifted ; but when he (liall 
be fuppofed to have committed a crime. It is fufficient 
ground of arreft, if either there be probable caufe to 
fufpeft him of committing an aft, which is clearly a 
breach of military duty, or if he commit an aft, which 
there is reafonable ground for arguing to be a breach of 
military duty. The true nature and extent of military 
duty is, to obey in all things which are not pofitively 
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illegal^ and it is the duty of the officer to commands 
iThe couiifel for the PlaintifF take far too narrow a view of 
the military relatioi^, when they fuppofe it to be a contraA 
to perform particular a£lSs and that if a fpecial pleader gives 
his opinion that a certain a£l is not within the foldier’s . 
contraff^ therefore he may juilifiably refiil the order. 
The general purview of the articles of war, Ihews, that 
a foldier gives himfelf up wholly to his officer, in reli- 
gion, politics, civil relations, loyalty, internal and exter- 
nal behaviour. But 'U. is not nccelTary for the prefent 
purpofe, to go fo far as that. It is admiiicd that an 
officer may both require a foldier to perform his military 
exercifes, and may compel him to learn them. All the 
witnefles agreed that it was a part of the military duty 
of a ferjeant to be ^hlc to write. He is required to make 
monthly returns in writing, by flat. 4a G. 3. c. 90./. 107, 
It is therefore equally within the fcope of his duty to 
learn to write, that he may be able to difeharge that 
duty, or to learn to write better than he did at entering 
the corps, that he may better difeharge it : the Plaintiff 
introduced ap extraordinary piece of evidence ^ he put 
in a paper (igned with his name, in his o.wn hand-writing, 
in order to prove that he could write well enough, and 
that it was unncceffary he ihould be taught to write 
better : but that queftion it was not competent for the 
Judge and jury, but for his military fuperiors, to decide. 
The order was made in mercy to him, for he was punifli- 
able if he could not write well : the argument, then, 
turns on a nice diftin£lion : his officer may imprifon him 
for not being able to write, but not for refuling to 
learn. [Lanvrence J. It is no part of the military duty 
to attend a fchool and learn to write and read. If 
writing is neceffary to corporals and ferjeants, the fupe- 
rior officers mud felcft men who can write and read ; 
and if they do not continue to do it well, they may be;, 
i!educed to the ranks : nor is it any part of military duty 

to 
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to pay for keeping a fchool light and warm : this very far 
exceeds the power of any colonel to order.] There was 
nothing illegal in the coloners order.^ Tho Plaintiff and 
all the other fcholars sfcquiefced in it j they either at- 
tended the fchgol, or, when they jfbfeiited themfelves, 
upon being reprimanded, they promifed obediener*. 
They never difputcd the legality of the ord^^r. And the 
duty of the adjutant to his colonel required that he 
fliould enforce it, and the duty of the ferjeant required 
that Hiould obey it. For breach of that duty he was 
properly arrefted, preparatory to being brought to a 
court-martial. It has been the prafticc in many regi- 
ments, both of militia and troops of the lino, to efta- 
blifh fuch fchools, and enforce attendance. But if llie 
praftice had been doiil'tful, (and many general officers 
were called to eftal'‘]ilh it,) a jury could not have tried 
that quellion.' There is no hardfliip in the order ; many 
more grievous orders rcfpeflin^ the whiikers^ tails, and 
dreffos of the troops are daily iffued and acquiefeed in. 
The order for attending the fchool was clearly a military 
order, and the refufal to go was a militufy offence, for 
which the Plaintiff might properly have been brought to 
a court-martial ; but the offence for which, in truth, he 
was brought to a court-martial, was, for uhng mutinous 
expreffions, exciting others not to go to fchool ; and 
though thefc fa<fts came not from the mouth of any of 
the witneffes, yet as they came from the’ftatement of 
the counfel for the Plaintiff in his opening, it is allows- 
able to affume them as fails in the caufe. ^Lawrence J. 
If the fails had come out on crofs-examhiation, it would 
have been allowable; but fuppofe, in a ciufe depending 
fill a will, the counfel for the Plaintiff anticipates that 
the defence will be the infanity of the teffator, and di- 
refts his queftions to difprove the infanity, that courfe 
of examination is no proof of the teftatov's infanity. If 
a counfel ftates fails on which a Plaintiff means to re- 
VOL.IV. G 
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cover, and they are infufficieiit to fupport his a£lion, lit 
mull be iioiifuited, but he is not to be nonfulicd upon 
his ftatement of wiiat he thinks will be urged againll 
him. ChanibreH, It appears by*thc Judge’s report, that 
the imputed oftendre was difobedience ^to the order to 
attend fehooh] It was in evidence upon the Plain- 
tiff’s cro hi- examination that the PlaintilF was cf- 
cortcJ by a file of corporals from Bedford to Stilton 
to be tried by this court-martial, and the PlaintifF 
proved the fum he had paid the witnefl'^s for their at- 
tendance. [^A'LtnsJteld C. J. I think, after this, it may 
be afTumed that there was a court-martial. "] Whatever 
then was the offence, it became the fubje£l of judicial 
inquiry, and warrants the preparatory imprifonment. 
As to the time which elapfed between the arreft and 
the court-martial, it was cxprcfsly decided in Sutton v. 
JohtiJlouCi that that circumftancc was no ground of adlion. 
There is n^t on the Judge’s notes any evidence of ex- 
cel^ of imprifonment. As to the place of imprifon- 
incnt, the law looks to the perfon of the flieriff for the 
fafe cuflody of his prifoners, not to the place where 
they are kept. At common law even criminal prifoners 
might be kept any where 5 and at this day, he who has 
right to arreft a man, may employ a ft ranger to keep 
him. It is* admitted, he might be imprifoned in his own 
lodgings : why not then in the gaol ? there could be no 
more proper place for the ciiftody of the PlaintifF than 
the county goal of Bedford, which is an extremely well 
regulated, airy, warm, and well- ventilated prifon, whcrc- 
'US there was no fire in the miHtary guard-room ; and in 
many inftances the law particularly diredls that olFenders 
fhall be lodged in the county goal ; fo that it is not onj^ 
in general a place equally proper for the confinement 
of a prifoner, as any other, but in many cafes is much 
m9re proper than any other. As to the delay, a period 
of three years is given for calling a court-martial ; but 
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the fa£I was, that in the prefent cafe the colonel applied 
to the commander in chief for a court-martial as foon 
as he was iipprifed of the occafion, and all the fubfe- 
quent delay intervened in the office of the commander 
in chief- The ticket containing the offence of the pii- 
foner, and the other forms required by the articles of 
war, arc preferibed for the bcnclit and fecurity of the 
perfon taking the cuftody, not of the prifc^icr. If, how- 
ever, any adlion could be maintained againft the De- 
fendant, it mull bo an aftion on the cafe, not of tvefpafs, 
for it was the adjutant’s duty, if he thought any offence 
had been committed, to order the Plaintiff into confine, 
ment. That, therefore, was a legal aft, and could not 
be trcfpafs ab initk; and, coiifcqucntly, the continuation 
of the aft could not become trcfpafi? afterwards. 
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Ser jt., and in fupport of the. rule. The 

weighty and momentous points which the Plainiifi- en- 
deavoured to raife, do not come before the Court upon 
this occafion. The only queftion before the Court is 
the propofitlon that has been fo broadly laid down, that 
the aftion is flopped in limmcy if the parties were mili- 
tary perfons, and if the aft were done in a military ca- 
pacity, no matter how groundlcfs, or exceffive the aft 
be, no matter what the one party is bound t6 do, or the 
other to enforce. Sutton v. Johnjlone <loes not cilablifh 
this propoGtion ; and the material diftinftion between 
this aftion and that, is, that that was an aftion upon the 
cafe, and that form of declaration neccffarily admits tliat 
the aft complained of was legal in its form, and is only 
complained of on the ground of its abufc. The aft 
^lere complained of is an aft not wdthin the fcopc of 
military authority, and therefore the Plaintiff is entitled to 
recover for it. The fuppofed analogy to aftion s on the 
cafe does not exift in this aftion. Cafe admits the lega- 
lity of the aft, and lies for the excefs or abufc of it : 
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trcfpafs denies the legality cf the aft, and puts the De- 
fendant upon proofs t’;at it is legal. As to the legality 
of the order, it never was in evvlencc that the order for 
payment of the 8</. per week was countermanded or 
clifpenfed with; and that order was decidedly illegal. 
The only evidence fefpefting it was, that the fum was 
not known to have been paid. This point alone would 
feciire tlio PlSintiiF a new trial, in order to afeertain 
whether the military officer poiTefles the power of taxa- 
tion, over tliat pay, to which the foldier is entitled by 
the mutiny iiut it is not true that the foldier, by 

the term of his fervice, is left wholly deftitutc of every 
civil right. If that were fo, he could have no property; 
he could never iiujuire into the excefs of jurifdiftion. 
There :r.ay be rpitflions of nicety in particular cafes ; but 
it can never be, that a fubjcft,by embracing the military 
prcfel!M)!i, bceonus an outcafl from the law of the land, 
ant] can apptal only to the military law for redrefs. 
Frye v. Ogle was a very llriking inflance, where, while 
two of the Judge s of the military court were in the very 
cxcrcifc of tfieir judicial duty, they were feized and 
cendufted to prifon at the inftance of the individual 
againft whom they had tranfgreilcd their jurifdiftion. 
Tliat cafe determined too, that it was not fuflicient for 
the Defendant’s juftification, that the imprifonment 
fliould be followed up by a court-martial at Ibinc time or 
other, no mattci how diltant. !t is unneceflary to ex- 
patiate on the caies of Mrjlyn v. JuilrignSy Wail v. Mac* 
7Wfnariii aiul the rcrjduc of iliat daft, none of wliicJ) 
'could have ever cxUled, if it had been a fu/jicient an- 
fwer to every complaint, that the parties were ailing 
in a military capacity, for Unit w^uld have ina<le it un- 
neceflary to inquire into any circumllanccs of Cf'crava- 
tion. Every mutiny aft contemplates tiiat aftions may 
be-brought for things done in a military ciiarafter, for 
it gives the plea of the gcncul iflue. In this cafe there 
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was not even any evidence ihr.; the Plaintiff had rcfufed 
to obey the order to go to fchool : he had abfented him- 
fclf once, and had again attended •J and the Defendant, 
finding himfelf unable! to fubftantiate that charge, has 
\ecourfe to another fuppofed ground, of the PlaintifF^s 
inciting others to difobedience, of which there is no 
proof. The length of imprlfonment which was inflifted, 
was not only not juftificd, but by the 23d lecl. of the i6th 
article of war, it is exprcfsly provided, ** that no officer or 
foldier, who fhall be put in arr/^ft or confinement, fliall 
continue in his confinement more than eight days, or 
until fuch time as a court-martial can be conveniently 
aflembled.” 'fhat ciaufe, therefore, throws it on the offi- 
cer making the arrcfl, to fliew that ho made it with a 
view to a court-martial, and thaUa court-martial could 
not be fooner affcniblcil : but there is not the llightell 
evidence in ihh cafe, to conncdl the avreft with the court- 
martial wliich happened fome month*", after, or Uy lliew 
that both were for the fame caufc, or that tfie delay^arofe 
from the caufe alleged. There was alfo a confiderable 
portion of unneccfl'ury violence and Indig^nity in this cafe, 
even if the right to arreft Ivad cxifted ; and for that excefs 
of jur'^'aiction, according to the cafes, trefpafs well lies. 
The Defendant’s whole authority, then, rcfls on this 
ciaufe, it was for him to fliew, that either, he tried the 
PlaintiiT within eight days, witliin which time the articles 
of war prefumc that a court-martial may be obtained, or 
that he applied for a court-martial, and did his bed en- 
deavours to obtain it within eight clays. It is nor. now 
the queftion, wlicther die Tafts, if proved, would be an 
anfwer to the aftion, but whether the nonfuit fliall Hand, 
which proceeded on the ground that it was unnecellary to 
go into the fafts. That of which the Plaintifr complains 
is, that at the trial the Defendar*! v/as never put on his 
defence. Grant v. Shnrd^ B. R, JFL/, 24 G. 3. That 
was an aftion for an aflault : the Defendant wms an ofliT 
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cer as well as the Plaintiff. The Plaintiff was direfked 
to give a military order : he fent two perfops, and they 
failed. The Defendant faid, What a ftupid perfon you 
arc 5 and twice ftriick him ; and. although the circum 
fiances occurred at' G'lhr altar ^ and in the aftual execu- 
tion of military fervice, it v/as held the a£lion lay. And 
though Lord Mamfield C. J. was very defirous to fet afide 
the verdift whjch had been found for the Plaintiff, with 
2o/. damages, the Court refufed a new trial. This di- 
reclly contradifts the pofition that a military man can 
have no remedy againfl ill-treatment received from ano- 
ther, but only by a court-martial, which can give no 
damages. The Plaintiff could already read and w'rite, fo 
that the order, fo far as refpetted him, vi'as perfectly un- 
ncceffary. The mutiny a6l authorizes no other confine- 
ment than what is neceflliry to feciire the appearance of 
the delinquent ; it does not authorize a committal to the 
county gaol, The 24th article of the i6th fedlion of 
the '.irticles of war requires that a prifoner fliall be com- 
mitted to the charge of the officer commanding the 
guard, or of the provofi: martial, and that the officer 
committing him fliall, at the fame time, deliver an ac- 
count in writing, figned by himfclf, of the crime with 
which the prifoner is charged. But in the cafe of de- 
ferters an exprefs authority to ufe the gaol is given- 
\_MansJield C. J. That provifion was introduced to make 
it the duty oP the gaoler to receive the prifoner, which 
other wife he was not compellable to do. But he was 
not bound to receive this foldier.] The 26th article of 
the 1 6th feftion requires the officer or provoft martial, 
within 24 hours after the commitment, to give in writing 
to the colonel or commanding officer of the regiment to 
which the prifoner belongs, his name, crime, and the 
name of the officer who coifimitted him \ neither of which 
reqvifitcs was proved to have been complied with in the 
prefeht cafe. If there be not a charge in writing, the 

office;' 
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officer may refufe to receive the prifoner ; and it may 
thence be inferred that it is illegal to commit him with- 
out fuch ii charge. The Plaintiff iiiade repeated applica- 
tions to the gaoler for a copy of the charge againft him, 
and it was not till after great part ctf his imprifonment 
was over, that he could obtain it. '^Lawrence J. The 
claufe certainly contains provifions very advantageous to 
the prifoner, and fuch as, *if properly complied with, 
lead to his trial and liberation, none of which are appli- 
cable to a common gaoler.] -To give the officer who 
arrells, a jurifdiftion, it is necclTary that a crime ffiould 
have been committed. It may be doubted, whether an 
accufation only of a crime would juftify an arreft. In 
the prefent cafe the Defendants repudiate the charge, for 
which, as appears by the evidence, the prifoner was 
committed, and endeavour to fet up another, of which 
there is no proof. At the trial, it was requellcd, on tlie 
part of the Plaintiff, that all thefe things might be gone 
into, but the couiifcl for the Defendant rcfiifcd,,and 
chofe to ftand on the point of jurifdiclion. It was at 
leall incumbent on the Defendants to ffiew that all the 
rigour which was praflifed towards the Plaintiff was ne- 
ceffaiy to fccurc his appearance at the trial; and why it 
was continued beyond ilie eight days, which the articles 
of war prefunie will be fufficient for procuring a court- 
martial ; ayd ’Unlefs this be flicwn, even though the im- 
prifoiimcnt for the eiglit days were lawful, the confine- 
ment on the ninth and every fubfoquent day is a new acl 
of falfe imprifonment without any new affignment. 
{^Lawrence J. obferved, ^that Frye brought his a£rioii of 
trefpafs againft Ogle^ for the a£ls which the court- 
martial, whereof he was prefident, did in excels of their 
jurifdidlion ; and it was held, that when they exceeded 
their jurifdidlion, trefpafs lay : but he intimated, tliat as 
there was another aflion pending againft the color el, in 
confequence of his having, when the Plaintiff was brought 
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i8ii. 

Wakiuin 

V. 

Bailey. 


up on the third day, again remanded him to prifon, the 
PJaintitF could not recover againH: this prefent Defend- 
ant for any longer pWiod than the three days imprifon- 
raciit, and that two feveral aflriorfs could not be fuftained 
againit feveral for tke fame aft of imprifqnmont. If tvi'O 
commit a tort, and the Plaintiff recovers againll one, he 
cannot recover againft the other for the fame tort (a;.] 

r 

Mansfield C. J. This is an application to fet afidc 
a nonfnir. It is an aftion for falfc imprifonmunt brought 
by a ferjeant in the local militia againft the adjiUaiit in 
that militia. The evidence is fiinply this ; an order w'as 
made by the ccJonel that the ferjeants and corporaLs 
flioiiid attend an evening fchool for the purpofc of learn- 
ing to read and. writo ; the ferjeant-major was to be the 
fchoolmafter, and all the men were to pay 8^. per week 
to defray the fchoolmallcr’s falary and the expeners of 
fire and candles. Therefore it was, firft, an order to 
aue^jd a fchool for learning to read and Mnntc ; fccondly, 
it was a tax of payment of money. The Defendant’s 
counfel have admitted, properly, I dare fay, that the 
Plaintiff was not iniprifoned for difobcdicncc to this 
order, but for fuppofed mutinous expreflions ; of them, 
however. Is no evidence. The learned Judge was defired 
to nonfuit the Plaintiff upon the ground of a doftrine, 
fuppofed to be cftabliflied by the cafe of SuUon v. John* 
Jlone^ that an 'inferior officer cannot maintain an aftion 
againft a fupcrior officer for imprifonnient inflifted in 
confcqucncc of difobedience to any command whatfo- 
ever, iffued by the fuperior to the inferior officer. To 
be fure, that is a very wide inference to draw from button 
V. Johnjlone^ that being only a cafe of imprifonment for 
difobedience to the orders iffued in the heat of a battle, 
where obedience, and inftant obedience, is neceffary. 

{a\ Over-niling a gratuitous cafe of Frye v. 0 ^/r, % Macar* 
opinion to the contrary in the 4th cd. 269. 


I.ord 
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Lord Mansfield and Lord Loughborough do not decide 
this point ; they cxprefsly avoid determining it, though 
they intimate a very ftrong opinion, and obferve that it is 
a very important cafe, a^id fend it to the dernier refort. 
The only point tlierefore decided in Ststton v. Johnfione^ is, 
that tliere was probable caufe for the imprifonment in 
that cafe. Here it is admitted by the Defendant, that it 
is not for difobedicncc to the order that the^mprifonment 
was inflifted, but for mutinous expreflions, which were 
not proved j fo that the event of this motion is not made 
dxre£lly to depend upon the legality of that order. But 
with refpeft to the order itfelf, it might indeed be very 
convenient that a military officer might be enabled to 
make the men under his command learn to read and 
write, it might be very ufeful, but is not a part of mi- 
litary difciplinc. Then, further, there is a tax of 8rf. 
per week for learning to read and write. Now if the 
Houfe of Lords had inferted in an aft of parliament, that 
ferjeants and corporals fhould pay 8^/. per week for k‘:#rn- 
ing to read and write, the bill, on corning down to the 
Lower Iloufe, would certainly h.we been ihrcjv. n out ; 
and clearly a commanding officer of a regiment cannot 
iinpofe that tax. We think then that theord^^r to aricnd 
the fchool moft probably was bad, and an excefs of .au- 
thority, but the order of taxation was certainly fo ; and 
that order was never refeinded. The fubjeft cannot be 
taxed, even in the moft indireft way, uiflcfs it origi- 
nates in the lower houfe of parliament. We therefore 
think the rule muft be abfoiute for a new trial, but I 
mutt exprefs the ftrongeft wifh that the caufe wl)i not 
be again tried 5 for all difputes refpefting the exO'nt 
military difeipline are greatly to be deprecated, cfp ' . \r 
in time of war: they are of the wortt confer] in . 
fuch as no good fubjeft will with to lee ddeuii 
civil aftion : they ought only to be the fubj*.U 01 .. 
raiigement among military men. 

Rule abfoluie for a new trial. 
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Baxter v, I^iciiols. 

The bankruptcy nPjJE DefeiitlantJ^ who was a furety/ had| with three 

one 0"^^ joint others, jointly and fevcrally granted by deed, to the 

grantors of an an- Plaintiff, ail annuity, and jointly and fcvcrally cove- 

nuity, and'fcovc- nantcd for tR* payment, which was further fccured by a 
nantors tor pay- , r j ^ ^ j 

ment, difeharpes warrant of attorney, to confefs joint and feveral judg- 

the bankrupt, but rne^ts. A joint iudgment npon the covenant had been 
not his Co-dofend- , • o r 1 • 1 j •• j 

entered up agamic the four, and execution had inii'ni, 

and a levy had been made upon the goods of Nichols ^ for 
whom Vaughan had, on a former day in this term, ob- 
tained a rule ivfi^ to fet afide the execution, judgment, 
and warrant of attorney, upon affidavits which Hated, 
that fmee th-’ grant of the annuity the Defendant Ni* 
chols had become a bankrupt and obtained his certifi- 
cate ; the vonfequcnce of wliicli was conceived to be, 
that under the ftat. 49 G. 3. r. 12 r. yi 17. the annuity 
was vacated, and all the fecuritics had become void, 

T.cns Serjt. on this day fliewcd caufe againft this 
rule. He contended that a furcty was not within this 
claufe, which enacls, that it fliall be competent to any 
annuity creditor of any perfon againft whom a commif- 
fion of bankrupt ftiould iflue after the paffing of that adl, 
whether the fame ftiould be fccured by bond, or ove- 
nant, or bond and covenant, or by whatever affurance 
or affurances the fame ftiould be fecured, and whether 
there ftiould or ftiould not be, oi" had been, any arrears of 
fuch annuity at or before the time of the bankruptcy, 
to prove under fuch commiiTion as a creditor for the 
value of fuch annuity, which value the commiflioners 
fhould have power, and were thereby required, to af- 
certain -, and the certificate of every bankrupt, under 
whofe commiffion fuch proof ftiould be, or might have 

been 
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been made, (houkl be a difeharge of fuch bankrupt 
againft all demands whatever in refpeft of fuch annuity, 
and the arrears, and future payments thereof, in the 
fame manner as fuch certificate would difeharge the 
bankrupt with rofpedl to any other •debt, proved, or 
which might have been proved, under the commiflion. 
lie urged that this claufc could not put an end to the 
furetyfhip, becaufe, fince the covenant wais joint, if it 
had that effefl:, it muft alfo put an end to the covenant 
and annuity altogether, and woukl* difeharge the princi- 
pal, as well as the furcty, which could never have been 
intended. Whether in the form of the deed the De- 
fendant appear to be a principal or not, is immaterial ; 
he had fworn he was a furcty, and he muft ftaiut or fall 
by his own iifTidavit. The rule muft at all events be 
difeharged, becaufe tJie Defendant had falfely intitkd 
his affidavit in an aftion againft liimfelf only, whereas 
the aQIon was againft four. The Court cannat hold the 
annuity void as againft this Defendant, without hold- 
ing it void as to all ; for the certificate operates as a fatif-r 
fadlion in refpeft of this Defendant, and whatever is a 
fatisfaddion received from oi;e muft operate as a difeharge 
of all the others ; the very obje£t and meaning of the 
chufe was to annihilate the annuity altogether in ihofe 
cafes to which it applies, and to commute it into a 
wholly diflerent thing, viz. a fum of money due from 
the affignecs of the bankrupt. Is the Plaintiff to have 
this fum of money, and moreover to hold his annuity 
againft all the other grantors ? That would be un- 
juft on the other fide; hut if the annuity is wholly 
determined by the bankruptcy and certificate of one 
grantor who joins only as furcty, it would be far better 
to have no furctics for the payment of the annuity. 
From all thefe abfurditics and hardfliips confequent upon 
g different conftriuStion, it ncccffarily followed that this 

daufe 
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Baxter 
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claufe was never dcfigned to extend beyond the original 
gra 

Vaughan^ in fupport of his fiile, contended that there 
was no foundation for the diftindlioii^ which had been 
taken between principal and furety : whatever might be 
the operation of the claufe, as it affecled the joint judg- 
ment, itcoii|!d not affedl the covenant, which wa<! f^vo- 
ral as well as joint, nor the warrant of -c'y, which 
cm powered the Plaintiff’ to enter up fevural as well as 
joint judgments. There was not therefore that fuppofed 
hardf • ■ ''ttendant on the cafe v/lnch had been artificially 
fuggelleit, L-ql If tiicrc were, the Court ought not to be 
influenced by the inconvenient confequence of the 
llatute. 

Mansfield C J. faw no rcafon why the PlalntiflT might 
not proceed on the joint judgment againff the other 
three, though the fourth w'us difeharged by bankruptcy. 
The fie n facias which was againff four, was therefore 
not to be fet aficie, except fo far as related to this parti- 
cular man, as to him the rule muff be abfoliitc pro 
tanto, 

CiiAMBRE J. The afl: is very defeftive, it makes no 
diffindion between principal and furety. Tt introduces 
an almoff infupcrable objcdlion to giving it cfTcfl in a 
court of law in any cafe of joint grants of annuities ; 
for, by the a£V, a value is to be put on the whole annui- 
ty, and a tlividend to be paid on that, '^rhen what is 
afterwards to be done in a court of law, fuppofe the 
Plaintiff’ wiflics to proceed againff a folvent grantor for 
the arrears of the annuity ? It would drive tl;e parties 
into a court of equity 5 for a court of law has no 
means to apportion the yearly value. Perhaps a court 
of equity might put the party to his eleftion, to fay 

I whe- 
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whether he would proceed and receive the dividend or 
not, but how can a court of law do t^v^t ? The claufe 
is very defedlive, for it^does not declare what dial 1 be 
the confeqiieiice of the bankruptcy of a grantor with 
refpedl to others*; it would have been better if the legi- 
flature had declared that : perhaps it might have been 
as well, if they had given the annuitant the option, 
either to require from the other folvent petfons the refi- 
due of the afeertained value, or that the annual payment 
(hould thenceforth be reduced in* the fame rate as the 
dividend bears to the whole aflefled value. The objeft 
of this claufe was merely to difeharge the bankrupt and 
his future effeds, but the rule which is pronounced 
will not prevent tlie Plaintiff from proceeding againfl the 
other three, as he might oiherwifc have done. 

Rule abfolute to fet afiJe the levy. 


l8ii. 

I — yi»i i 

Baxter 

•V. 

Nichols. 


Borradaile and Others, Aflignees*of Read, a Jufj 2. 
Bankrupt, v, Lov/f. 

was an adlion upon a bill of exchange for 100/., A letter written 
drawn by G, B, Marfdeny payable to his order, and i»fJorfcr ot 

' a bill, who had 

accepted by Thomas Cobh^ and indorfed hy Mar/Jen^ James applied to 

Fojlevy W. R> Anderfon^ Trevor and Co., and by the De- for payment, after 

fendant. Upon the trial before C. J. at the th 7 pi!iintiff 

London iittiiigs after laft Eajlcr term, it appeared that that l.c would not 

the Defendant, who rcfided at Whitchnrchy Salopy had he rc- 

1 . r I ^ I ceivcd ihc bill, 

paid the bill ni difeharge ot a debt of 25/. 10/- due to d?(ii-itijr the 

the bankrupt's eftate, to one Jenkins, who was employed Ih’aitniJT, if In? con- 

by the Plaintiffs to collefl: fuch debts, and that Jenkins 
' fci'.drip.t as luilafe, 

10 leiuru the bill 

to Trevor and Co. (who were prior indorfers on the bill, and cilfo bn.ikaiT at tlie De- 
fendant's place of refidenre,) was held not to be Juch a waiver of la i.e'* uul proniife to 
pay, but that the Defendant, on difcovciLig that, iu Jaw, he was dil'Ji.iij^ud, iniv'ht ref life 
payment. 

had 
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BoVtlADAlLE 


Lowe. 


had paid him the dillcrcncc in cafli bills at the time of 
fuch payment. The bill became due on the 19th January 
i8ii, and was diflionored. On the 25th notice of the 
diflionor was communicated to the Defendant by the 
managing clerk of the Plaintiffs in the (following letters 2 
January 2J, 18 1 1. Sir, a bill you paid to Mr. Thomas 
JenkinSf drawn by G. J 5 . Marfdcn on Thomas Cobby due 
Jan. icjy {Saturday) having been diflionorcd, and noted 
(ij-. 6d.) I requeft you will make provilion for it. I 
lliould have apprifed ybu fooner of the circumftance, but 
Mr. Jenkins having quitted our employ, I did not ki''Ow 
where to find him. I did write to him in courfe under 
cover to Mr. J. G. Evereit Heyterburyy in whofe fervied 
he now is. From his receipts I could only trace the bill 
to a Mr. Goodn.vyn Lloydy to whom I wrote on Monday^ 
and it was his anfwer this morning that led to the ex- 
planation. Signed J. Wilkins. To John Lowcy Whit^ 
church. To this letter the Defendant returned the fol- 


lowing anfwer : Sir, I cannot think of remitting till I 
receive the draft ; therefore if you think proper you 
may return it to Trevor and Co., Whitchurch Old Banky. 
if you confider me unfafe. Signed J. Lowcy Whitchurch^ 
28 January 18 ii. To Mr. John Wilkins. In confe- 
quence of this letter the bill was remitted to Trevor and 
Co., who, after fome days, returned it to the Plaintiffs, 
alleging that they had applied to Anderfony and received 
it back from him, as out of time ; and that as the delay 
had arifeii wdth them (the Plaintiffs) they neither confi- 
dered themfelves nor the Defendant liable. At that time 


the indorfements of Trevor and Co. and of the Defendant 


had been ftruck out. A queftion was made at the trial 
on behalf of the Defendant, whether the Plaintiffs had 
ufed due diligence in giving notice to the Defendant of 
the diflionor of tlie bill, upon which part of the cafe 
however the Plaintiffs did not rely much, but they prin- 
cipally infifted^ that whatever laches might be imputable 


4 
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to them in that refpeft, the Defendant had waved the 
want of due notice by his letter of the 28th of January^ 
which, as they contended, amounted to a new promife 
to pay the bill. A verdt£l was found for the Plaintiff, 
with liberty to tl^c Defendant to move^o enter a nonfuit, 
which Shepherd Serjt. accordingly did, and obtained a 
rule nift for that purpofc on a former day in this term. 
He adverted to the diderent confequen^es rcfulting 
from a waver of notice, or a prornife to pay after want 
of notice made by the drawer of a bill of exchange, and 
where fuch waver or promife was made by the indorfer, 
the latter of whom mufl; be thereby fuppofed willing to 
become liable after all pofllbility of a remedy over againfl 
the prior iiidorfors is gone, who are all relcafed by the 
laches j but in the cafe of the drawcjiwho can only look 
to the acceptor, his remedy remains precifely the fame as 
before j for the acceptor is always liable on his ac- 
ceptance. 

• 

Lens Serjt. now fliewed caufe, and contended, that 
coupling the letter of the 25th January with Defendant’s 
^nfwer thereto of the 28th, there was a fufRcient weaver 
on his part to entitle the Plaintiffs to maintain their ver- 
di£l. The Plaintiffs in their letter inform the Defendant 
how it happened that they were not fooncr acquainted 
that he was connected with the bill, viz. that it was 
owing to the abfence of the clerk who received it. No- 
thing therefore is concealed from the Defendant, who 
lliould have made his (land at that time, if he intended to 
avail himfelf of the laches,; inftead of which, he writes 
an anfwer in fuch terms as fliew that he had then no 
fuch intention ; but, that on the contrary, he would pay 
the amount of the bill, if it were duly remitted to him or 
Trevor and Co. That letter, therefore, may be confidered 
as evidence both of a waver, and a promife to pay; and the 
cafes of Stevens y. Lynch, 1 2 and Lundie y. Robert- 

fi>h 
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Borradaile 


yift, 7 i.,yhich was an ad:ion againft an indorfer, is 

an authority tofliew,that after having once waved any irre- 
gularity, and pVomifed to pay the bill, theDefendant cannot 
afterwards vefume the objedlion. It was faid by Raymond 
C. J. in Haddock^, Bury^ Trin^ 3 G, %. ibid. 326. if 
an indorfee has negledfed to demand of the drawer in a 
convenient time, a fubfcquent promife to pay by the 
indorfer nudkeuye this laches. Admitting that the De- 
fendant miglit be under a mifappreheniion of the law as 
to his liabilitv, until ihc bill was returned to the Plain- 
tiffs by Trever and Co., yet, as he was appriled of all 
the cirgurnftaiices, his ignorance cannot avail him^ 


Shepherd Sorjt., in fupport of the rule. The queflion 
is, whether the PlSintiffs arc not bound by law to prove 
tliat due notice has been given in rcfpedl of this bill. If 
tliey arc hound, the lette rs upon which they rely, fo far 
f:om proring tlrat fa(i>, afford an inference dircdUy con- 
trary : unlefs tlie promise to pay contained in the De- 
fendant’s letter, which was made only on a fuppofition 
that all had been regularly done, muft be taken to be an 
admilRon to that extent. There is a main difference 
point of fact, if not of law, between an indorfer and 
drawer of a bill of excliange, with refpeft to the confe- 
quenccs of fuch an admiflion ; as to which, the indorfer 
Rands in a fituation of much greater detriment. The 
drawer can at no period look to any other than the ac- 
ceptor for payment, and to liim he may refort at any 
diilaitcc of time ; but every indorfer has a right to refort 
to each prior indorfer, unlclV they are difeharged from 
their liability by the want of due notice. If they are 
©nee difeharged, their liability Is gone for ever, and con^ 
fequently the cflc£t of a waver, or a promife to pay on 
the part of any indoifer, under fuch circurnftances, is to 
charge himfclf after he has been once difeharged, and all 
means of rcimburfing himfclf arc ac an end witli the pay- 
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tnent of the bill. There is then no confideration for 
fuch a promife s but it is a nudum paBum^ and will not 
bind ; for there is no moral obligltioi^ upon any in- 
dorfer to pay the bill after he is difcharged by the laches 
of the indorfee, and his remedy ove!i againft the other 
indorfers is there\}y gone. In Lundie v. Roherifony Lord 
Ellenhorough confiders the promife as evidence that all 
things were riti aBa; but that inference ij difproved in 
this cafe. 


9l 

litu 

BOBRADAOB 

V. 

Lows. 


Mansfield C. J. I am extremely glad I faved this 
point 5 for my mind iluduated upon it very much at the 
trial ; but, upon a further confideration/ I do not find 
any cafe in which an indorfer, after having been dif- 
charged by the laches of the holder, has been held liable 
upon his indorfement, except where an exprefs promife 
to pay the bill has been proved. Now the letter of the 
Defendant contains no fuch exprefs promifp^ but in a 
great meafure (hews, that the Defendant was writing 
under a fuppofition that he was liable, and tliat the prior 
indorfers would pay the bill ; for he defire^ that it may 
. fent to Trevor and Co., who were the indorfers, next 
in priority ; but when he afterwards finds that the cafe 
is otherwife, and that the other indorfers would not pay, 
and that he alfo was difcharged, he refutes, as it w|s 
ftill open to him to do. I cannot confider the letter as 
conveying an abfolute promife to pay at all eVents, whe- 
ther Trevor and Co. did or not ; and I think, in this cafe, 
it would be too much to fix the Defendant by any fuch 
implied promife. In mol^ of the cafes where the De- 
fendants have been held liable, they liave either made an 
exprefs promife to pay, or a promife when they had a 
full knowledge at the time that they were difcharged, or 
where there was a real debt binding in confcience, due 
from them ; but none of the cafes have gone to the ex- 
tent of making this Defendant liable \ and to hold that 
VoL. IV. H he 
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he waS| In this Inftance^ would be extending them be* 
yond their fair import. 

P^r Curiam^ • Rule abfolute for a iionfuit. {a) 

I 

(«) LawineeJ, abfent. 


Shaw, Demandant; Le Blakc, Tenant ; Ram- 
say and .Wife, Vouchees. 

Kecovery amend- 

the rame^ofThe"^ J’ENS Serjt. obtained permiflion to amsnd the warrant 
attorney for the of attorney in this recovery by fubftituting the 

name of tlie^vou- name of Robert Shaw^ the attorney, for Ratnfay the 
l)v nnftake been vouchee, wlio was made to conlVitutc himfelf his own 

inferied in the attorney, 
j>la c of the attor* 
ucy’s name. 


i8i u 

B01tUACAU.C 

Lows. 


July a. 


July a. 

If a Defendant 
pleads a juflitica- 
tioii in trefpafs, 
and the PlaintifT* 
without traverfing 
ity new ailigns a 
trefpafsi not con- 
cerning his title, 
Ikc., on which 
ifluc is joined, and 
found for him, 
the Plaintiff is 
entitled to no 
more colts than 
damages, under 
AX & 13 Car. x. 

9. /. 136. 


»• 


Gregory v. Ormerod and Banks. . 


^RESPASS for breaking and entering the Plain tiff’s 
dwelling-houfc and feizing his goods. Both the 
Defendants pleaded not guilty, and the Defendant Ba/tks 
alfo pleaded two fpccial juftifi cations under a warrant 
direfted to him as bailiff of the fheriff of Kent. Upon a 
writ of iejlatnm fieri facias iffued againfl the goods of the 
Plaintiff, the replication newly affigned other and diffei*- 
ent trefpaffes committed after the return of the faid writ 
of fieri facias not guilty being pleaded thereto, a verdift 

was found on the new afpgnilient againfl the Defendant 


Banks f witli ix. damages, and upon the rcfi^lue for both 
the Defendants, and the prothonottry having allowed 
the Plaintiff the full coft^of tlie trial as againfl the De- 
fendant Banksf and taxed the Defendant Ormerod his 
Clpfts,^ 
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Lens Scrjt. on a former day in tKis term obtained a 
mle ntfi for reviewing the taxation, ijn the ground that 
the Plaintiff was entitled to no more cofts than damages ; 
and if the Court fhouk! be of opinion tliat he was enti- 
tled to full cofl:$| then for deducting flic cofts of the De- 
fendant Ormerod from the cofts to which the PlaintiiT 
was entitled againft the Defendant BatiLt, The latter 
part of the rule he obtained on the authority of 4 T. R. 
123. Mitchel V. Oldfeldy which cafe however the Court 
then faid was diftinguifliable, bccaufc there the debt and 
cofts allowed to be fet off were due from the fame Plain- 
tiff to the fame Defendant ; here, the cofts due from the 
Plaintiff to the Defendant Om^m/had no conn edlion with 
thofe which might be due from the Defendant Banhs to 
the Plaintiff. In the refult however it#becamc unncceflary 
to confider further of that point. 


iBi t. 
— I 

Gwsgort 

Ormbroi?. 


Shepherd and Bejl Scrjts. now oppofod the farmer part 
of the rule on the authority of Marlin t. 

I i?A//?,350. where,in trefpafs, upon a verduT. for thePliin- 
tiff on the new affignmcnt with u. damages only, the 
Court held that he was entitled to full coPcs notwithftand- 
ing there was a verdidl: for the Defendant on his plea of 
juftification ; and the Court f.iid that the rule had been 
eftablifticd long ago in ^‘^Jpr v. Finchy 2 Lev. 234. and 
adled upon fubfequently in many cafes j and therefore 
it was not fit to depart from it : that rule is not at 
all impcaohed by the fijbfcquent decifion in Thornton v. 
Williamjony 13 Eafty 191. which is clearly diftinguifti- 
able, for in that cafe there was judgment by default on 
the new affignment, and the only queftion was whether 
the Plaintiff was right in takiitg iffue on both the De- 
fendant’s pleas of juftification, on one of which only a 
verdidl was four 1 for him, and on the other for the De- 
fendant } and the Court held that he (hould not have 
gone to trial upoQ that iflue which was found againit 

H 2 him» 
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GiuBeoitT' 

V. 

OjlMEROD. 


him^ but fliould have let judgment go thereon by de* 
faulty and therefore he was not entitled to the general 
cofts of the trial. ^ 

f 

Lens Serjt. eontri^ contended, that the determination 
ir Martin v. Vallancevfz^no authority for a fimilar deci- 
sion in this cafe, for there an iiTue was joined on the 
Defendant’s juftification, which took the cafe out of the 
operation of the ftat. 22 & 23 Car, 2. c, 9. f, 136. be- 
caufc the freehold might have come in queftion, and 
there it was faid in fuch cafe the Plaintiff was entitled 
to full cofts \ but here the only iffue is upon the new 
aftignment, and there no longer remains any queftion 
upon the freehold, but it is reduced to an ordi- 
nary afkion of trefpafs and a verdift under 40/. In 
Cockerill v. Allanfon^ Hullcch on Cojls^ 86. it was fo laid 
down by Lord Mansfield C. J., who faid that nothing in 
that cafe was upon the record but a queftion whether a 
trefpafs had or had not been committed. 


Mansfield C. J. I confefs that I am unable to 

c 

diftinguifli this cafe from that of Cockerill v. Allanfon^ in 
which it was decided that the Plaintiff was not entitled 
to full cofts. In that cafe a right of way was pleaded by 
metes and bounds, and there was no iffue taken thereon, 
but the replication new afligned extra viam^ and upon 
that there was a verdifl: under 40 j. So in this cafe there 
is a juftification under a warrant which is not traverfed, 
but there is a new allignment, that the Defendant com- 
mitted the trefpafles at other times, and on other occa- 
fions, than are mentioned in the plea, and a vordiA is 
found for the Plaintiff for lefs than 40T. damages, upon 
the ground that the officer had continued in pofTeflion 
two days longer than was neceflary ; but this is totally 
diftin^uifhable from the cafe of Martin v. Vallance^ and 
it fs not wonderful tliat Buller J. Ihould have expreffed 

X diffatif- 
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diflratisfaAion at thofe cafes ; for it is a monftrous thing, 
that when a Plaintiff has been wbblly in the wrong in 
bringing an a£lion,for|a trefpafs, which is fully jufliiied 
by a right of way, or other right, he^therefore lhall have 
full colls, becadifc he brings another aflion for another 
little trifling trefpafs which he may happen to be able to 
prove. Therefore, the rule ought to be abfolute, that 
the prothonotary (hall review his taxation, and (hall 
allow no more cods than damages. We could not 
however fet afide the decilion in AJferv. Finchy and Beale 
V. Moory a Sir. 1 168. and all that clafs of cafes, witliout 
looking more particularly into them : but without pur- 
fuing that inquiry, we are fatisfied that the prefent cafe 
is precifely limilar to that of Cockerill v. Allanfon. If the 
law were otherwife, it would be an encouragement to 
Plaintiffs to do wrong, and bring vexatious a£lions. 

Rule abfolute to review the taxation. 


iBxi. 

Gbeqost 


V. 

Obmeroe^ 


Demandant; Busswell, Tenant; Julj 

Vouchee. 

J^LOSSET moved to amend a recovery by fub- xhe Court re- 
ftituting, in all the proceedings, the name of Bttjf- ^ufed to alter a 
wll for that of Carter^ as the tenant to th? precipt. In 
this cafe, the vouchee being in Indiay the ufual precau- tenant to the pre- 
tion had been taken for diminifhing the chance of the cipe forhis com- 
proceedings being vacated by the accident of the tenant P“*‘®*^* 
to XhQ precipe dying befofe the acknowledgment could be 
returned from India and the recovery completed, by 
conveying the premifes to two, Carter and Bufpiuelly and 
their heirs and afligns, habendum to them, their heirs and 
afligns, that in cafe of the death of one, there might pro- 
bably be a furvivor ; and in the deed it was declared 
that the premifes were conveyed, to the intent that they, 

H 3 or 
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or one of ^ them, might become tenant to the precipe* 
BttJpwelU whofe naitie had been inferted in the proceed- 
ings, refidcd in a diftant county, which rendered the 
choice that had been made of him inconvenient, and it 
was now wiflied to dlfcharge him and infert the name 
of Carter* 


The Court' obferved, that the two joint-tenants made 
but one tenant for the frceholc}, and if only one of the 
two appeared as tenant,* tlie recovery would be fuficred 
only of a moiety, and 

Refufed the application. 


The hill of 
ing of :i 

fhipj- c(l .;t l)i::i%ic 
on boctrd a Prvf- 
Jtan, cxpie/Kcl it 
to be ICC laft? in 
2092 bags. The 
conOgnee had pur- 
ebaiVd it for that 
qiianiitvy En^Ujli 
meal'ure, but it did 
not amount to that 
quantity by the 
Dantzic meafure, 
which is larger. 
Held that the 
mailer was en- 
titled to freight 
according to the 
meafure in the bill 
of lading, and ex- 
ceeding the freight 
computed by 
VantTtic meafure. 


Moller V. Living. 

was anaftion of nffimpfit for freight. Upon the 
trial at’ Cuildhatly at the Sittings after Hilary term 
18 1 1, Mansfield C. J., it was proved, that the 

Plaintiff took on board a cargo of wheat at Dantzicj con- 
figned to the Defendant at London, and figiied bills of 
lading in the German language, M^hcreby he acknow- 
ledged to have received from Simpfon i<; lafts of wheat 
in 426 bags, 36 lafts of ditto in 739 bags, 22 lafts in 
455 ^3 47 ^ the four par- 

cels being refpefkivcly marked with different marks, 
which M'ere copidft in the bill of lading; to be de- 
livered to the Defendant, he paying freight, 14/. fter- 
ling per laft of wheat taken in, with 10 per cent, ordi- 
nary arrearage, and 5 per cent. Caplalen : in the margin 
was written ‘‘ 100 lafts of wheat in 2092 bags.” The 
bill of lading bore date at Dantzic, and the Plaintiff was 
a Prujftan. No evidence was given that the corn had 
beeijl^meafured at Danizic by either party, but it was in 
evidence that the Danizic laft was a meafure of greater 
capacity (the difference varying from one-twentietli to one- 

7 tenth,) 
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tenth, )than thq Engltfb laft,and that theDefendants bought 
the corn by the ktter : the Plaintii)^ therefore claimed 
freight for as many lai^s as the cargo was believed to 
amount to in EngliJIi meafure, and as ^ were exprefled in 
the bill of lading. The jury found a verdift for 1519/. 
as for the freight, &c. of fo many lafts as the cargo 
would amount to in Dantzic lads, with liberty for the 
PlaintilF to move to increafe the damages to 1610/., the 
freight of the Englj/h meafure. 


x8ii. 

Moller 


T. 

Living. 


Lens Serjt. living accordingly. In Eaflcr term, obtained 
a rule nift to that elFe£l, 


Shepherd and Vaughan^ Serjts., in this term, fliewcd 
caufc. This is a DiJw/z/V bargain : the (hip is freighted, 
and the corn is (hipped at Dantzic \ the hill of lading is 
made there, in the vernacular language of that country ; 
it, therefore, is neceffarily a contra£k accordmg to DauU 
zic meafure. If, as is urged, the captain has concluded 
himfelf by the written inftrument bearing his lignature, 
and that is to afcertaiii the quantity, fo far as he is con- 
cerned, he would be bound to deliver 100 lails here, and 
would be anfwerable for the deficiency, even though he 
never received it on board ; but the fpecial jury, who 
are converfant with thefe fubjefts, have decided it, 

LenSi in fupport of his rule. The interpretation of 
written inftruments is not within the province of the 
jury. If it be taken that the corn was meafured at 
Dantzic, there is no queftion about it •, but if it be con- 
fidered as unknown and doubtful what the quantity was, 
theh the parties by confent have afliimed it, and con- 
cluded themfclves from further adnieafuroment. Thefe 
1092 bags are put, and received, on board, as and for 
100 lafts j the bill would have expreffed it to be Dantzic 
meafure, if that had been intended. It would be idle 

H 4 to 
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to infert the number of lafts as loo, unlefs that were to 
be at lead primi fac^e evidence of the quantity, until the 
contrary were clearly fhewn ; pf wliich there is no 
evidence. 

.Cz/r. adv, ^ulU 

MikNSFiELD C. J. now delivered the opinion of the 
Court. 

We are of^opinion that we cannot diftingiiini this 
contrad); from the ufual cafe of written contrafls, where 
there is no ambiguity, and that on this contra£t the cap- 
tain has agreed to carry, and the freighter has agreed to 
pay for, the quantity mentioned in the contrail, and 
that is loo lafts i that they are bound by the words of 
this bill of lading as they would be by any other written 
inftrument ; and that it is irrelevant for them to inquire 
whether it is Dant%ic meafure or Engltjb meafure ; the 
inftrument deferibes not merely loo lafts, but too lafts 
very fpecift&lly mentioned as contained in fo many 
bags 5 and I am of opinion that if evidence had been 
offered, as in truth it was not, for ftiewing what was 
the real quantity, it ought not to have been received. 
Thereforefore the rule muft be 


Abfolutc. 
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Fuller v. Abbott^ Jufy 3. 

SSUMPSIT, to recover the fum off 105/., being the Where the De- 
amount of a depofit paid by the Plainti£F to the auc- fe”dant, by inden- 
tioneer employed by the Defendant on the fale of a cer- paffin^ the 
tain ground rent, together with the expenses of invefti- 46 G. 3. c. 6 s*f 
gating the title and preparing the draft of an affignmcnt ^^in^prem^llb 
of the fame. The declaration contained two fpecia^ reddendum 
counts, the firft upon an ajfumpftt ** that the Defendant aniwally, clear of 
«« had a good title to the ground-rent put up to fale^ and 
“ would perform the conditions of fale 5” and the fecond, J. H. covenanted 

« that he had a good title to the rent, and would affign P^ythe faid 

° ^ ® yearly rent tn the 

the fame.” The Plaintiff alleged, « that he had not a manner the fame 

good title to the rent, nor did nor could he ailign it, — referred to 

« per quodf the Plaintiff loft the benefit of the contrail:, fatdXrl\o^^j 

and was put to an expence in inveftigating*the title.” the land-tax, pro» 

There were alfo counts for money had and received, ^^dthat by* 

money paid, &c. and a plea of general iffue to the whole /. 115., coupled 

declaration. Upon the trial of this caufe, set the fittings 

in London^ before Mansfield C. J., a verdiil was found much of the red- 

fox the Plaintiff for the depofit and expences, fubjedf 

to the opinion of the Court upon the following cafe ; fo^payment 

By indenture bearing date a5th March 1808, made the rent clear of 

between the Defendant of the one part, and Jofeph Hankin "perty- 

of the other part, it was witneffed, that in confideration tax was void, but 

of the rent and covenants thereafter referved and con- ^^® reUdu® was 

tained, the Defendant did demife to Hankin certain pre- 

mifes therein deferibed, to- hold the fame, with the ap- jedl to fuch deduc-. 

purtcnances, unto Hankwy his executors, adminiftrators, jhe^PIa^ntiff 

and afiigns, from the day of the date of that indenture, ^ho had paid a 

for the term of 82 years, wanting 20 days; yielding and depofit as pur- 

' o / / o chafer of the faid 

rent, was not en- 
titled, on the above ground of objeAion, to recover back his depofit from the De- 
fendant, who had engaged to make a good aifigmaent to the faid rent. 


paying 



CASES IN TRINITY TERM 


ic6 

i8ii. 

FinxBii 

Aboott. 


paying therefore unto the Defendant, his executors, ad-, 
minlftrators, or afli^ns, yearly, during the continuance of 
the term, the yearly rent of 40/.. by quarterly payments, 
(fpecifying the days) in each year, clear of land-tax, pro^ 
perty^taxy and all other taxes and deductions whatfoever. 
And the leflTee for himfelf,'his heirs, executors, and ad- 
miniftrators, thereby covenanted and agreed with the 
Defendant, Lis executors, adminillrators, and afligns, 
(amongd other things,) that he the faid Icflee, his execu- 
tors, adminiftrators, or afligns, fiiould and would yearly 
and every year during the term, pay unto the DefcriuJUit, 
his executors, adminiftrators, or afligns, the faid yearly 
rent of 40/. on the days and in the manner the fame was 
referved to be paid as aforefaid, and fliould and would 
pay the land-tax, property-tax, and all other taxes, rates, 
and aflefltneiUs, then, or which during the faid term 
ll^ould be, taxed, or affefled upon, or in refpecl of, the 
premifes tb^reby demifed, by authority of parliament, or 
otlierwife- The leafe contained other covenants on the 
part of the leflee, with a provifo for re-entry on non- 
payment of the faid rent of 40/., or any part thereof, or 
breach of any of the covenants : and a covenant on the 
part of the Defendant for quiet enjoyment on pay- 
ment of rent and performance of the covenants. The 
rent referved by this indenture was, with another 
ground rent, fold by auflion, and was deferibed in the 
printed particulars as a net ground rent of 40/. per annum 
for a term of 80 years wanting 10 days from Lady-day 
j8io, ifliiing out of a fubftantial dwelling-houfe, &c., de- 
' feribing the premifes in the ii^denture. The following, 
amongft others, were the conditions of fale, viz. tliat the 
purchafer of each lot ihould pay a depofit of 20/. per cent., 
and fign an agreement to pay the remainder in a month, 
on having an aflignment of each lot : and that upon pay- 
rdent of the remainder of the purebafe-money, on or 

before 
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before the time above limited, the purchafers (hould 
have proper aflignments at their owi) cxpence, and be 
entitled to the rents an^ profits of the premifes from 
Lady-day 1810. The Plaintiff was ^clared the pur- 
chafer, and paid the depofit according to the conditions 
of fide : but afterwards declined to complete the pur- 
chafe, and claimed by this aftion a return of the depofit, 
with charges, on the gpound of a defe£t’ in the De- 
fendant’s title, apparent on the face of the leafe itfelf* 
in confcqucncc of the ftipulations relative to the pro- 
perty-tax. 

S. Shepherd. 

Ra. Clayton. 


1811. 

— 

Fuller 


V. 

Abbott. 


This cafe was argued in laft Eajler term by Shepherd 
Serjt. for the Plaintiff, who relied on flat. 46 G. 3. c. 6 g. 
which, after providing for the afTeffment and payment of 
the landlord’s property tax by the occupier of ihe land, 
and the allowance of the fame by the landlord by way of 
deduftion out of the rent, &c. ena£ls, / 115. that any 
perfon who fhall refufe to allow the fame fhall be liable 
to a certain penalty ; and further, that all contrafls, 
covenants, and agreements, made or entered into, or to 
be made or entered into, for payment of any intereft, 
rent, or other annual payment aforefaid, in full, without 
allowing fuch deduction as aforefaid, (hall be utterly 
void. He admitted it had been decided in Gajkell v. King^ 
1 1 Eajl^ 165. that a covenant on the part of the leffee for 
payment of the property-tax was void by this fe£tion of 
the ftatute, and yet that *a covenant contained in the 
fame leafe for payment of the rent clear of all parliament- 
ary, parochial, and other taxes, rates, afTcflments, and 
dedu£tions whatfoever, was operative ; for the latter co- 
venant was confidered as diflinA from and independent 
of the former, and fo might well (land, although the 

former was void ; and as to^the words, clear of all par- 

% 

liamentary. 
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llamentary, parochial^ and other taxes, rates, afleiTments, 
and dedu£lions v^fiatfoever, it was faid, that they ihould 
not be intended of fuch deduftions as the law prohibits, 
but of fuch on*y as might be lawfully made: and 
that, by force of the fame reafon for which an in- 
furance againfl all captures, generally, is good, without 
excepting Briti/h capture, to which it fliall not be 
deemed to extend ; for general words (hall be applied 
only to fuch refervations as they may lawfully include. 
So in Wtgg V. Shuttle^vorthy 13 Enjl^ 87. there was a fe- 
parate and fubftantive covenant for the payment 01 the 
principal and iiitereft fought to be recovered, without any 
reference to that refpefting the property-tax, and upon 
that diftinflion the judgment proceeded. But in this 
cafe there is, ill, a refervation of the yearly rent of 40/* 
clear of land-tax, &c., and there is a cove- 
nant to pay the faid yearly rent in the manner the fame 
was referred to be paid as aforefaid; fo that the covenant 
exprefsly refers to the refervation, and adopts it in all its 
parts, and there is no other diftinA and independent 
covenant either for the payment of the rent abfolutely, as 
in Wigg V. Shuttleworthy or coupled with a general claufc 
of exemption from all dedu£lions, as in Gajkell v. Kingy 
to which the party can refort. Here then is the obvious 
dillin£tion between this and the cafes before mentioned; 
and the reajpning adopted in thofe cafes does not apply, 
unlefs it follows from them, that where a refervation or 
covenant contains matter which is good in part, and bad 
in part ; that which is bad may be expunged, and the 
refidue be permitted to take e&c£l ; the very reverfe of 
which is to be inferred from the diftinflion on which 
they proceeded. But even admitting that fo much of 
this covenant as refpefts the property-tax may be re- 
jc£led, and that the relidue may (land good as a covenant 
for the payment of 40/, annually at the times therein 
fpecilied, dill that would be infufficient ; becaufe the 
Defendant has undertaken to make a good title to a 

grouni 
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ground rent^ and a rent cannot fubGfl: in covenant alone 
without a refervation 5 as in Lord Dacr/^s Cafe, Dyer, 275. 
the leflee covenanted to pay Lord Dacre and his wife, 
their heirs and afligns, auringthc termu 100/. per annum 
at the ufual leafts, &c., and the queftfon was, whether 
the Queen, as guardian to tlic heir of Lord Dacre, (hould 
have the rent during the minority ; and held that (he 
(liould not, becaufe it was not a rent referv^ed, but only 
a film in grofs, and due to the executors : and though in 
Athol v. Hemmings, 3 Buljl, 281. it was held that a cove“ 
nant by the leflee to pay fo much rent yearly to the leflbr, 
his heirs, &c. iliould go with the rcverfion, fo that the 
ailignces of the rcverfion might fue thereon, yet it ap- 
pears from the report that there it was exprefled in the 
beginning of the leafe, that the Icflfor did leafe the fame 
in coiifidcration of the payment of the rent thereafter 
mentioned, which was tantamount to a refervation. 
Now in this cafe the Plaintiff, as purchafer of a rent, has 
a right to require fuch an aflignment, as wilf mfure to 
him all the ufual remedies incident to a rent, or in de-r 
fault thereof to recover back his depofit. 

Clayton Serjt. contrh, adverted to fe£l. of the a£f, 
which direfls that all fuch dedu£lions (/. e, in refpe£i: 
of duties charged upon and paid by the refpeftive occu- 
piers, and chargeable upon the landlord, purfuant to the 
provifions of feft. 74.) (hall be allowed accordingly, not- 
withftanding fuch contracts, covenants, and agreements ; 
which fe£l:., he contended, was explanatory of fetf. 1 15.; 
and the refult of them, jointly, was this, that the cove- 
nant in this cafe, quoad the paymerit of the property-tax 
by the tenant, was void, but in all other refpe£l:s opera- 
tive, for no more (hall be avoided than is neceflary to 
attain the objef^ of the aft, and by fuch a conftruftion 
its objeft in refpeft of the revenue would be fatisfied. 
This feems to be the principle which governed the deci- 

flons 
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fions both in GnJkM and Wigg v. Shuttlefvorthf 

though the Court took the diftinftion above mentioned \ 
and in conformity with that principle it was held in 
Kerrifon v. Cole^ 234. tfiat a bill of fale, by way 

of mortgage, of certain fliips, though void by the regifter 
a£t, might ftill be valid as a covenant to pay the morN 
gage money, for that the objedl of that a6k was fatisfied^ 
by holding i^ void as a bill of fale. \La*wrence J. The 
difficulty here is, as the covenant is entire, how that part 
which is illegal can be rejeft'ed, whilft the reft is per- 
mitted to Hand. Is there any authority to fliev/ that a 
covenant refpefting one thing may be good in part, and 
bad ill part ? Mansfield C. J. If the Plaintiff cannot 
have the net rent of 40/. per annum for which he con- 
tra£bed, without deduftion, how can the Defendant make 
good his bargain ?] The Plaintiff will have all that he 
can be prefumed to have contraflcd for, viz. a net 
annual rent of 40/., not fubjedi to any dediiftion created 
by the adl of the party felling, but to fuch only as the 
law impofed upon the Plaintiff at the time of the con- 
traft made, for which therefore he muft be intended to 
have made account in his purchafe. With refpefl: to 
t|ie obje£lion, that the covenant alone, without the rc- 
fervation, will be infufficient to conftitute a title to the 
rent, it is obvious that the argument ufed in fupport of 
the covenant, equally applies to the reddendum alfo, 
which, like every other claufc contained in the inftru- 
ment, muft be conftrued with reference to the exifting 
law at the time when the inftrument was framed. Now 
the law direfted, that the property-tax Ihould be allowed 
by the landlord, notwithftanding any contrafts, cove- 
nants, and agreements to the ''ontrary ; the reddendum^ 
therefore, in obedience to that law, though it refervea 
the rent in full, (hall be taken to be fubjefl, neverthelefsi 
to fuch dedu£liong as the law lias created. 


Shepherd 
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Shepherd Serjt.| in rcplyj cited the words of Lord 
ElUnhoroxigh C. J. in Wtgg v. Shuttle^orih as in point. 
His Lordfliip there faid, that the covenant for payment 
of the property-tax (hould have appear^ diftin£tly to be 
fo interwoven with the covenant for t'/e payment of the 
intere{l» as neceflarily to form part of the fame cove- 
n^t: thi8> he contended^ was precifely the cafe in 
queftioiij and therefore Kerrifon v. Coles^ jtnd Mouys v. 
Leakf 8r. ii. 4ii.» both which cafes were decided on 
the diftin£lion of the covenants }>eing independent, did 
not apply. With refpedl to fedl. 195., it was paffed 
only witli a view of explaining how far refervations, and 
covenants for payment of rent free of all rates and taxes, 
parliamentary, parochial, or otherwife, (which arc ufual 
claufes in almoft every leafe, both before and fincc the 
adb,) fliall be deemed to extend, and was not intended to 
have the eiFc£t now attributed to it, of weakening the 
provilions of the former claufe. 

Cur. adv* vuh. 
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On this day Manstield C. J. delivered the judgment 
of tlie Court. After dating the cafe, his Lordlhip faid. 
This quedion arifes out of two claufes contained in 
an indenture of demife, dated 25th March 1808, where- 
by the Defendant demifed to Jofeph Hankin certain pre- 
mifes for a term of years, yielding and paying therefore 
to theDefendant, his executors, &c. a yearly srent of 40/. 
clear of knd-tax, property-tax, and all other taxes and 
dedu(2ions whatfoever ; and there was a covenant by the 
leiTee to pay to the Defendant the faid yearly rent of 40/., 
on the days and in the manner the fame was referred to 
be paid as aforefaid, ^and to pay the land-tax, property- 
tax, and all other taxes, parliamentary or otherwife, then, 
or which during the term, ihould be alTelTed on the pre- 
mifes. And the queftion is, whether the PlaintiiF, who 
is the purchafer of the ground-rent referred by the above 

indenture. 
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indenture^ and has paid a depofit upon fuch purchafcj is 
entitled to a return of the depofiti and the expences in* 
curred of inveftigating the titles on the ground that the 
ftipulation contai^Sd in the reddendum and adopted in the 
covenant^ refpe£lihg the property-tax, renders botl^^^void^ 
fo that the Defendant has failed in making good hie title 
to the ground-rent ; and that queftion depends enti)|piiy 
l^pon the conftru6tion that (hall be put on £e£tions 115 
and 195 of flat. 46 G. 3. c. 6 ^. Now it was determined 
in Ga/kell v. Kingy that where there was a demife at a 
rent certain, payable clear of all manner of parliament 
tary, parochial, and other taxes, rates, afTeflments, and 
dedudions whatfoever, and the leflee covenanted to pay 
the faid rent in manner the fame was therein before 
made payable, and alfo to pay the land-tax, property- 
tax, and all manner of other taxes, See.; that the latter 
covenant only was void, without afFeding the validity 
of the former, /. e. that the leafe, in all other refpeffs, 
except that of the covenant for payment of the property- 
tax, was efFcftual. In point of fuftantial juftice, though 
not perhaps ftriflly in point of form, the two cafes are 
(imilar j and upon confidering the two fe£Iions of the 
afl referred to, we are of opinion that they do not avoid 
the refervation and covenant contained in this leafe for 
the payment of rent, but only fo much of them as ftipu- 
lates for the payment of the rent in full, without allow- 
ing the preperty-tax. The decifion in Gqfkell v. King 
certainly proceeded on a di(lin£Iion which does not exift 
here, that there was a feparate covenant for payment of 
rent ; and perhaps that diftip£lion was founded on a 
conftruffion extremely refined, viz. that the words 
clear of all manner of parli'^mentary, parochial, and 
other taxes, rates, afiefiments, and deduftions whatfo^ 
ever," which were embodied in that covenant, were not 
hieant to include, nor even had any reference to, a de- 
diidson on account of tjjie property-tax j although, in the 

very 
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very next fentence^ the leflee had exprefsiy covenanted 
to bear that, as well a^ all other chaises. But without 
enquiring further whether that con(tru£lion was the mod 
natural, it is enough for our decifionyto advert to the 
two dtufes of the aA which have been relied upon in 
the argument. Now it cannot but be obferved, that, 
aj^ough by /. 1 15- it is enabled that all contracts, cove- 
nants, and agreements, for payment of any Entered, rent, 
or other annual payment, in full, without allowing fucli 
dcdu£l:ion, (hall be utterly void }*yet that /.195. (which 
is more to the purpofe) ena£ls that no contrafl:, cove- 
nant, or agreement between landlord and tenant, touch- 
ing the payment of taxes, (hall be deemed to extend to 
the duties charged as aforefaid, nor be binding contrary 
to the meaning of that a6^ j but that«all fuch deduflions 
and repayments (hall be allowed, notwithftanding fuch 
contrails, covenants, and agreements : it is clear, there- 
fore, that, although the legiflature enabled that all fuch 
contrads (hould be utterly void, it contemplated, nev(E- 
tltelefs, that they would (lill continue in force for the 
payment of the rent, otherwife the providing for the al- 
lowance of the dedufkions, notwithftanding fuch con- 
trafks, would have been nugatory. We determined the 
other day {a), upon confideration of this aA, that a co- 
venant for the payment of an annuity without deduftion 
in’refpcdl: of the property-tax, was void only quoad the 
dedu£kion, but not in refped of the payment of the an- 
nuity 9 and that cafe Teems to di^er from the prefent in 
this particular only, chat there the deed upon which the 
queftion arofe, was executed before thef palling of the 
uOl : but /. 1 15. extends as well to contradls then made, 
as to thofe which IhoulJ be made, and this feem to be 
an additional reafon for the qualified conftrudkiop which 
we have given to that clauTe. Upon the whole, there*- 


iSii. 

Fua<EE 


V# 

Abbott. 


fore, 


(a) RtadJhanjo v. Baldtrsi anftf p-57. 

Vot. IV. I 
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Fuller 
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fore, we are of opinion, that this refervation and cove- 
nant are made voidfonly pr 6 tantoj:-2c^ far as they contraft 
for payment of the rent clear of^ deduaion in refpea of 
property-tax ; that, fubjeft to fuch dcduaion, the 
contrad is ftill binding, and therefore the Plaintiff can- 
not obje^ on this ground to the title of the Defendant, 

Judgment of nonfuit^^^) 


(«) 15 ^ajiy 440, Havae v. Synge. 


^ Paterson v. Hardacre. 


Whci c a hill hat 
been loft or frau- 
dulently orfclo- 
nioully obtained 
from the Defend- 
ant, the lioUlcr 
'^vho fues nitift 
prose tlrit he 
came to the bill 
upon good con- 
fideration. 

But the Defend- 
ant v'iil not be 
permitted to ob- 
ject to the vant of 
fuch proof, imlefs 
he has given the 
Plaintiff reafon- 
able previous no- 
tice, that the 1 lain- 
tiff may come to 
trial prcpareil to 
prove his con- 
lideration. 


was an aft ion upon a bill of exchange, drawn by 
Hamilton on the Defendant, and by him accepted, 
payable ‘nf. HammerJlef^^ and indorfed by the drawer, and 
tj^livercd to the acceptor, who gave it to Jacobs^ to get 
dilcouiited, and he gave it for the fame purpofe to Wil- 
Ilamsj who embezzled cither the bill or the proceeds, and 
refufed to give any account of citlicr, and being arrrfted 
in trover for the bill, and committed to the Marflialfea 
prifon, he cfcaped thence, and had not been fince heard 
X! c bill had no indorrenicnts on it fubfequent to 
tho.e which it bore when it was delivered to Williams. 
Upon the trial of this caufe, at the London Sittings after 
Hilary term 18 ii, before Mansfield C. J», after proof of 
thefe favSf^, the Defeiul.uit contended, that the bill having 
been taken from him either ky fraud or felony, it was 
incumbent on the Plaintiff to fhew, that he came to the 
bill upon good confideralioru Mansjicld C, J., however, 
thought, the Plaintiff had done enough, in proving the 
hand-writing of the parties to tl*c bill ; and the jury, 
upon that diredlion, fousid a verditt for die Plaintiff, 


Bejt 



IN thn Fimr-WRST Yxar of GEORGE III; 


Bejt Serjt.) in Eajler term, had obtained a rule nifi 
to fct afidc the verd^, and enter* a nonfuit; againft 
which, \ 

' i 

t ehs Serjt., m the fame term (hewed caufe. He con- 
tended that the PJaintifi' was entitled to his verdi£t» 
h&^iiig proved all that the ordinary courfe of eftabliChing 
^primS facie title requires, and that it was not fufficient, 
in order to rebut his title, that the Defendant (hould 
(hew that he had parted from the bill without con(idera- 
tion, unlefs he could alfo (hew that the bill came to the 
Defendant witliout confidcration, or for an illegal con- 
fidcration, which was not attempted. The bill was 
given to Williams for the very purpofe of being dif- 
counted *, and it mud be taken, that a*fter that objeft had 
been attained, Williams embezzled the proceeds ; but, 
lo far as appears, he parted with the bill for a full value, 
and for a lawful purpofe, and the bill has T)ccn evpr 
fincc legitimately palling from hand to hand for a fdil 
and valuable confideration, and is now In the hands of 
thofe who ought to hold it. This inakeS the prefent 
cafe even ftronger than that of Grants, Vaughan^ 3 Burr, 
1516., where, though the holder came to the note upon 
good confideration, yet the note had, at one period, been 
loft ; or than that of Miller v. Race^ i Burr, 45a., for 
there the bill had been acquired by Come one py robbery, 
previous to its coming to the hands of the Plaintiff. This 
alfo diftinguiflies the prefent cafe from that of Lawfon v. 
Wefiorti 4 Efp, N, P. Rep, 56., for there the bill was not 
in the polTeffion of thofe who were entitled to the cuf- 
tody of it; and from Duncan v. Scotty i Campb, 100, for 
there the making of the bill had been extorted by durefs. 
The Defendant gave no notice that it was his intention 
to call upon the Plaintiff for proof of the confideration ; 
It was therefore impoffible that the Plaintiff (hould come 
prepared to prove it ; nor did he prove any thing at all 
I a tending 


Patersoic 

HARSACRJEr 
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V» 

HAttfiULCKi. 


ttodihg t6 the holdet in the mifconduA of 

trUIiam. ^ f ' ^ 


B 0 Serjt) co^ri.^ cited the cafe of Rm v. Lard 
a Cttfhph* 574*1 Lord Ellenborou^^llAd 
die Plaintiff bound to proire, upon what confideration he 
camd to a bill^ which had been obtained b^ fraud ffom 
die drawer* Here WUliams embezzles, not the money, 
as is dated, but, fo far as appears, the bill itfelf : he 
may hare in the firft inllance, taken it with a felonious 
intent {Heath J. referred to the cafe of Rex v. AlcUes^ 
f Leach^ 330-1 where all the Judges concurred in the 
propriety of his direction to the jury, to inquire whether 
the prifoner, who obtained the bill under pretence of 
difcounting it, had done fo with a preconcerted defign 
of dealing it ; but obfenred that there was no evidence 
of a prior felonious intent in Williams.'] The event 
proves the previous intent in Williams to be the fame as 
in AicJdeSm But even in the fimple cafe of lofs, con- 
iideration mud be ihewn by the holder, as in Lawfon v. 
Wtjlon. In the cafes of Miller v. Race^ and Grant v- 
Vaughan f there was proof that a valuable confideration 
had been given by the holder, even in the cafe of notes 
payable to bearer 1 but there is no evidence of any con> 
fideratibn paid by the holder for this bill. If it were in 
no cafe n^eflary to {hew confideration, all the banking 
houfes in London would be converted into receptacles for 
(lolen bills. 


Haksfield C. J., in the courfe of the argument, faid, 
it had been over and over again ruled that confideration 
mud be Ihewn. 


Heath J. faid that the law had been fo fettled thefe 
150 years* 


Lawkshcb 
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and cited flafe* 

Cur. edv. vult. 

• / 

Mansfield O. J. now declared the dccifion of the 
Court to be, that wherever a Defendant meant to ^ail 
hittfelf, as a defence againft an af^ion brought upon n 
bill of e\change, of the circumftance that the bill liad 
been lod, or fraudulently obtained, and that the Plaintiff 
had no right to the poffelfion thereof, it was neceflary 
that the Defendant Ihould diftinfily give notice to the 
Plaintiff, that he meant to infill at the trial, that the 
Plaintiff (hould prove the confideration upon which he 
received the bill j and no fuch notice having been given 
in tlus cafe, the 

Rule mull be difeharged* 


Lawrence J. agr( 
» 35 * 


ce^ 


i8^t. 

Vf 


Barrell V. Trussell. 


Juij 3. 


'y^HIS was an aflion upon a fpecial agreement. The There muft be 

fiill count of the declaration dated a bill of fale * cenfidera* 

non for ft promiit 

under fcal, whereby Ahhot^ in confideration of 122/. Tpx. in writing to pay 

6 d. to him in hand paid by the PlaintiiFi had granted and the debt of ano- 

fold to the Plaintiff certain goods therein particularized, 

fts being in a mefluige then in Abbof% occupation, to hold ndfe. 

the fame to the Plaintiff, hi6 executors, &c. without ac- , ^ 

ring that J, A, 

count to Abbots or any other perfon, fo that neither made a bill of fale 

his executors, &c. nor any other perfon for him, or in ^ 
his name, any legal title, intcreft, or demand, of, in, or fid^tion'^a^debt 
to the fame, ought to claim at any time thereafter ; but of laaA 19J., due 
from all aftion, right, claim, &c, (hould be wholly barred [Jat 

the Plalntiir being 

about to fell the goods in fatitfaiSlSon of his debt, the Defendant undertook to pay him 
122/. 19/. if he would forbear to fell, does not ibew with fuflicient difliiuflnefs that 
this is a promife to pay the debt of another, fo as to bring the cafe \iithm the ftatuta 
of frauds* 

I 3 and 
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and excluded by (^lat deed, with general warranty ; it 
then averred that the PlaintifF h/.d taken pofleflion, and 
was about to fell the goods j arid in confideration that 
the Plaintiff, at Defendant’s requeft, would give up 
aqd relinquifli poffeffion of, and not fell the goods, the 
Defendant undertook to pay the Plaintiff 122I. ipJ. 6rf., 
being the an^oimt of two bills of exchange, for 100/., land 
22L ipj*. 6 J.f drawn by Abbot upon Read^ at three 
months date, and falling due in April then next, (which 
bills had been given for the confideration of the faid bill 
of fale,) when the fame fliould become payable : that the 
Plaintiff, in confideration thereof, forbore to fell, but 
that the Defendant, after the bills became due, refufed 
to pay the Plaintiff the 122/. 19J. 6//., and the Plaintiff 
had failed to receive any benefit from his bill of fale. 
The fecond count ftated, that in confideration that the 
PlaintifF, at the Defendant’s requeft, would relinquifh the 
Rpffcffion* of certain goods, which had been before then 
granted and fold to him by Abbott by a bill of File, made 
in confideration of 122/. 19/. 6 d. due and owing by 
Abbot to the PJaintiff, and which goods he was tlieu about 
to fell ill fatisfartion of his debt, the Defendant under- 
took to pay hiiu 122/. 19J. 6 d. in April then next. He 
then averred*^ that he relinquifhcd pofleffion of, and did 
not fell the goods, and averred a breach by non-payment 
in April. Tlie third count ftated, that in confideration 
that the Plaintifi’, at the Defendant’s requeft, had rclin- 
tjuifhed poflldTion of certain goods before then fold by 
Abbot to the Plaintiff, by a hill of fale, in confideration of 
v: debt of 122/. 19/. 6 d. before then due by Abbot to the 
Plaintiff, and whicli goods the Plaintiff had been about 
to fell in fatisfaftion of his debt, the Plaintiff undertook 
10 pay him 122/. 19/. 6 iL on requeft. Upon the trial of 
^this caufe at the Chelmsford fpring affizes 18 ii, before^ 
Heath J., an auflioncer was examined who had received 
inftruilions from the Plaintiff to fell the goods in qiief- 

tton, 
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tioiij of which the Plaintiff had taken poiTellioiv under a 
bill of fale proved to hwe been executed, and correfpond- 
ing with the allegation^ in the lirft count; and this wit- 
nefs produced a paper, not ftamped^jv nor figned by the 
Defendant, but which had in bis prefence been agreed to 
by the Defendant, who was the landlord of the haufe 
wherein Abbot lived, and the goods were ; and in which 
paper it was ftipulated, that if the Plaintiff would forbear 
to fell, the Defendant would pay him in April then fok. 
lowing the fum of 122/. ipr. 6 d. The fale was poft- 
poned, but the Defendant being applied to for her figna- 
ture to the paper, refufed to fign it. For the Defendant 
It was objefted, that the Plaintiff could not recover in 
this a£kion, upon two grounds, firft, becaufe this was an 
undertaking to pay the debt of anotlier, and there was 
no fignature of the party to be charged, which was ne- 
ceffary to fatisfy the ftatute of frauds; fecondly, that 
the terms of the agreement having been reduced to 
writing, required an agreement ftamp to be affixed, be- 
fore it could be given in evidence. Heath J, hived both 
points, fubjedf to which, the jury found* a verdift for 
the Plaintiff. 


119 


1811. 

Barrsix 


V. 

Trusgoku. 


Shepherd m Eaflev term iBii accordingly ob- 
tained a rule nife to fet afiJe the verdict and enter a non- 
fuit ; againft which ^ 

■ ^g^Serjt. in this term (hewed caufe. He contended, 
firft, that this was not a contraft to pay the debt of an- 
other, becaufe fuch a contraft to pay the debt of another, 
as is within the meaning of the ftatute, was confined to pro- 
mifes made without confidcration. But here was a con- 
fideration dircftly moving to the Defendant from the 
Plaintiff, in his forbearance to fell the goods at her re- 
queft. He founded himfelf upon Lord EllenborougVs 

I 4 judgment 
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j;qf 4 ^ment in Caftlir^ v. Aubertj ^£afli 325. The Plai» 
tiff’s cmnsr up thcrpoffellioii of (he eoods. was fuch \ 


tiff’s giving up thcrpoffellioii of iihe goods« was fuch 2 
4^1^eration as took the cafe, a» well out of the words^ 
as out of the meaning of the ftatute. He referred to 
the cafes- of Tomlinfonv.Gill^ Atnb. Williams y* 
3 Burr* 1886. Read v. 1 Wilf. 104. 

Holditch V. Millsy 3 Efp. 86. 


Shepherd^ in fupport o| his rule^ contended that this 
cafe was within the meaning of the ftatute of frauds. 
The circumftance of there being a good confiderition did 
not Cake it out of the ftatute. The cafes which had been 
held not to come within the ftatute, were cafes where 
the parties promifing had for the coniideration of their 
promife, a benefit which they did not before poffefs, ac- 
cruing immediately and direflily to thcmfelves by means 
of that promife. But this is (imilar to the ordinary cafe 
of a promife to pay the debt of a third perfon made in 
coniideration of the Plaintiff forbearingto fue the debtor^ 
which, as it has often been held, is not fuch a, new con- 
fidcratioii as*takes the cafe out of the ftatute; for the 
debt from Abbot ftill remained; the Plaintiff’s right 
under the bill of fale ftill remained ; he might fell at 
any future day, notwithftanding the bills of exchange 
ftill remained as before. This forbearance to fell, gave 
no property, right, or benefit to the Defendant; it is 
. not equivalent to a delivery over of the goods to her, 
ape} ^ therefore diftinguilhable from Holditch v. MUUy 
^ in which the party promifing made himfelf the principal, 
and bom Williams v. Leper, In which Leper acquired a 
. benefit rnoving to himfelf. [Heath J. There was a de- 
triment maving to the Plaintiff, wnich is a good con- 
fideration, Tor in confequence of his forbearance, cbefe 
goods were afterwards taken and fold under an execution 
againll Abboi*'} 

r- - I 
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Tie Court obfervedju that in all cafes, to mate my x8tt. 
promife valid, whethen to pay the debt of another, or to m* *iS 

do any thing elfe, thwe muft be a confideradon for 
k, whether it be in writing or not in writing; to Txmsaxu 
mate a promifd to pay the debt of another binding, 
it muft be in writing, as well as made upon good 
con^deration. (a) ^ 

Cun adv, vultm 


Upon a fabfequent day Man^eld C. J. infpe£ted the 
iftiie, and adverted to the confideration for the bill of 
fale, therein ftatcd, v/z. bills given by the vendor, whicJi 
lie thought rendered the tranfaffion unintelligible. 
The fecond count was that which gave the tranfaflion 
the afpeft moft nearly approaching to a mortgage, but 
none of them clearly Ihewed it. 

Upon this day he delivered the opinion of the Court. 
The bill of fale, as ftated in the declaration,’ is abfoliyie, 
with no reference to any agreement for redemption : it 
is to be without any account to be rendered by the pur- 
chafer: it ought not therefore to be co^ifidered as a 
pledge, becaufe if it were a pledge, the furplus money, 
if any were produced by the fale above the I22/. ipx., 
muft be returned. Bmt the party in pofleflion of this 
bill of fale being about to fell, and the bill of fale con- 
taining no other reference to any debt oi^Abbot to the 
Plaintiff, except mention of thofe bUld, nor any thing 
appearing on the declaration to (hew that the Plaintiff 
is fuing on a promife for the debt of another, what is 
this but the cafe of a man, who having the abfolute 
nacoatrolled power of felling goods, refrains upon the 
reqneft of another. This is not’ then a promife to pay 
the debt of 'another. It may be, that the Defendant 
did not go'ihto* evidence of the whole cafe, and that {lie 


{a) Rann v. Hughes^ Dorn* Proc. 7 T.ih jjo. n% 

\ 

might 
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might have prov^ that the bill of fale was intended 
merely as a mortgage^ but theCparties have not done 
that : and therefore the argume&t on the ftatute of frauds 
does not at all arife ; for upon this declaration and the 
imperfect evidence given at the trial, anti now before the 
Court, there is notliing to (hew it is an undertaking to 
pay the debt of another. ^ 

Rule difeharged. 


PROMOTIONS. 

IN this term Mr. Serjt. Peckivell received the per- 
miflion of the Prince Regent to bear the name of Blojfet^ 
being the name of his maternal grandfather. 

In this^ jterm died John Williams Efq., Serjeant at 
Law ; a gentleman whofe deep and extenfive learning, 
laborious refcarch, acute rcafoning, found judgment, and 
aflive zeal for the interefts of his clients, had defervedly 
obtained for him a very high reputation in his pro-» 
feflion. 


END or TRINITY TERM. 



CASES 


ARGUED IND DETERMINED 


Courts of COMMON PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

» 

IN 

Michaelmas Term^ 

* > 

In the Fifty-fecond Year of the Reign of George ift. 


Price and Others v. Noble and Anoihcr- 

j^SSUMPSIT. The declaration ftated, that in con- 
fideration that the Plalntiils, at the requeft of the 
Defendants, had taken on board of their (hip, called the 
Brothers^ at Bahia, certain goods of the Defendants, to 
be conveyed in and on bbard of that fhip on a voyage 
from Bahia to Malta, the Defendants undertook to con- 
tribute and pay their juft fliare in refpeeft of the faid 
goods, of any average lofs that might arife or happen to 
the flnp or her tackle, apparel, or furniture, during 
the voyage ; and the Plaintiffs averred that an average 
Jofs arofe and happened to the faid fliip, her tackle, ap- 


i8ii. 


Nov. S» 

The owners of 
a Blip’s cargo are 
liable to contribu- 
tion, for Blip’s 
llorcs neceflarily 
‘thrown overboard, 
after a veflel was 
captured, and 
while file was ia 
the hands of an 
enemy. 

The accident of 
an owner having 
efleiled an infur- 
raiicc, docs not 
all’t-dl his right to 
recover general 
average. 
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parcl, and furnituij^r ** Lendwt &c., and that the 
fendant$ fliare of the faid averag J in refpeA of the faid 
goodsi amounted to 7oo/.> whereof the Defendants had 
notice. Another count dated j that the Defendants were 
indebted to the Plaintiffs in 700/.) for* averagCi before 
that time due from the Defendants to the Plaintiffs, for 
and in refped: of certain goods, before that time carried 
and conveyed in and on board of a certain fhip of the 
Plaintiffs, in a certain other voyage from Babia to Malta^ 
at the requed of the Defendants, during which voyage a 
certain general average arofe and happened to the Plain- 
tiffs^ ffiip, at London^ Upon the trial of this caufe at 
Guildhall^ at the fittings after lad Trinity term, before 
Mansfield C. J., it ^was proved that the (hip Brothers^ 
which was the property of the Plaintiffs, with a cargo of 
fugar, tobacco, and hides on board, the property of the 
Defendants^ bound from Bahia to Gibraltar or Malta^ 
uus, on her voyage, taken by a French privateer, which 
took out of her the captain and crew, except the mate 
and two of her men, and put on board her a French prize- 
mader and part of the privateer’s crew, who lhaped their 
.courfe for the port of Marfeillesi and a dorm arifing, 
they threw overboard, for the neceffary prefervation of 
the ffitp, and with the aflidance and approbation of the 
mate, whom they called to tlieir aid in navigating the 
veflel, the «guns, two anchors, two cables, and other 
dorsa from the middle deck. Qn the following day the 
ihip was re-taken by the mate, with the aflidance of 
fome Italians in the Frenchman*^ fervice, and was carried 
into Gibraltar. The jury, under the direAion of Manfi 
field C L| found a verdi£l; for the Plaintiff's, fubjeQ to the 
quedion, whe^er, under the circumdances, he was en- 
recover. 

• ^ » I' r , 

On thil day Shepherd Seijt. moved to fet afide the 
verdi^.and enter a nonfnit, upon the ground that the 

dtrowing 



OTerlipard the guos and ftoxjM while the veflel 
ai^ln %e enemv^s pofilelfion; dbnMtfi^d a lofs fof which 
ike u^erwritkrsV^re Uablci but the bwnm 6f the cargo 
were not. As Ibon as the (hip was taken^ there was a 
total lofs; uponjthe re-capture, the underwriters ceafed 
to be liable for a total lofs, but continued liable for a 
partial lofs. They were liable for all the diminution of 
value which happened to the (hip while (h*e was in the 
cuftody of the enemy, and they being liable to the mafter, 
he could not refort to the freighters for contribution. 
Befidcs, it was not a damage within the true meaning of 
a general average. Every perfon who, puts goods on 
board a (hip, tacitly contrails to intruft their fafety to 
the difcretion of the mafter of the (hip, and to abide by 
his judgment of the neceflity of facrificing a part of the 
(hip or cargo for the prefervation of the reft, and, in cafe 
of fuch neceflity, to contribute accordingly : but the fa« 
crifice in this cafe made is not diilated by.t)ie mafter 
and mariners of the (hip, but by ftrangers, to whcQn 
the refpeilive owners of (hip and cargo have never dele- 
gated the like difcretion. It is by no meaps clear, that 
if the Britifh mariners had retained the management of 
the veflel, thefe articles would have been thrown over- 
board ; and if goods are tiirown overboard by a grofs 
error, and when the facrifice was wholly unneceflary for 
any purpofe of the fliip's prefervation, the owner of 
the facrificed goods cannot recover contrlbutioir, bat 
muft feek his remedy againft thofe who occafioned his 
lofs. 


NoaL& 


Mansfield C. J. What has been urged refpefting 
the underwriters can make no difference in the itiibiltty 
of the DefehdfahtS. ' The queft ion, then, mefel/lS, whe- 
ther a part of the goods being thrown ovet for the' bene- 
fit of the proprietors of the refidue, the owners of the 
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Whatever the law .might be in a cafe ^ where there wa^ 
any evidence that fhe goods were* grofsly and ignorantly 
thrown over, that is not this ca/e ; for, looking on the 
teftimony of the mate, I fee, that his eirpreflion was, 

We met with bad weather, and were ^obliged to throw 
thefe articles overboard. It was ncceflary to do it, I 
fhould not have thrown the ftores overboard if / could 
have got at the cargo. It was neceflary to the preferving 
our lives.” So it feems, that the French had fo much 
better an opinion of the judgment of the mate, than of 
their own, that they confulted him, and intrufted liim 
with the navigation, and the ftores feem to have been 
thrown over by his own individual diredion. I think, 
therefore, that the verdift is right. 

Heath J. The property was not altered by the cap- 
ture j - there was a fpes recupentndi^ and the property Hill 
remained .in the former owners, as no condemnation had 
tiken place. The law of average and contribution 
had exifted for ages before the praftice of infurance was 
known. 

Rule refufed. 


Smith and Others v. Scott. 

Alofs occafiorx- v,'as an aflion upon a policy of infurance upon 

runnfng'cWn^t^^^^^ ^he ftlips Helena and Merlin^ at and from the bay 
Ihip infured, of Honduras to their port or ports of difeharge in Great 
through grois n^cg- and a lofs was averred to have happened to the 

by perils of the fca. Helena by the circumftance, that while fhe was proceed- 
ing on her voyage, a certain other Inip on the high feas, 
by and through the force of the winds and waves, was car- 
ried and failed againft the Helenay without any negleft or 
default of the perfons on board the Helena^ and the Helena 
became loft and ftrandedby the perils of the feas.- Upon 

the 


i8ii. 

PAICE 

i;. 

Koble. 
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the trial of the caufcs the London Sittings after Trinity 
term 181I9 before Mansfield C. J.> flie evidence was, 
that a Ihip named the Margaret ran -foul of the Helena 
by the grofleft negleft ; for when, upon the (hock being 
given, fome of jhe Helena^s crew went on board the 
Margaret j they found only one man on the deck, anc he 
was afleep. Hereupon it was objefted by the counfel 
for the Defendant, that the occafion of thft injury was 
not the perils of the feas, but the grofs negligence of 
the crew of the Margaret^ and that this was a fatal va- 
riance from the lofs averred. The jury, however, found 
a verdict for the PlaintilF, fuhjeA to this point, which 
the Chief Jultice referved. 

Accordingly, Lens Serjt., on this day moved for a rule 
nifi to fet afide the vordichl and enter a nonfuit, adding, 
that the Plaintift' had his remedy againft the owners of 
the Margaret. • • 

Mansfield C. J. I do not know how to make this 
out not to be a peril of the fea. What dreve the Mar- 
garet againft the Helena ? the fea ! What was the caufe 
that tlie crew of the Margaret did not prevent her from 
running againft the oilier, their grofs and culpable 
negligence i but lliil the Iba did the mlfjiief. It is 
reafonable enough that the PlaintiiTs fliould permit the 
Defendant to ufe their names as PLdntifts* againft the 
owners or crew of the Murgarety fo as to recover what- 
ever the PlaintilFs would be entitled to as againft tlie 
Margaret^ and to apply is in diminution of their lofs j 
but it would lead to endki’s difeuflion, if it were re- 
quired that no caufe except the caufe of lofs alleged in 
the declaration (hould be conducive to the lofs. 

Heatbi J. If this doflrinc were to prevail, it might 
go Itill further, and it might be contended, that if a 

mailer 
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S^TH 


•Urn 

Scott. 


mailer conduds his fhip fo unlkilflilljr as to run it on a 
rock, that is not a^eril of the fel, but a petil of the un« 
Ikilfulnefs of tlie mailer. / 

» Rule^efufed. 


9. 

If an agreement 
be xnade^ to let 
premifes fo long as 
both parties like, 
'and referving a 
compenfation^ ac- 
cruing de die in 
diemy and not re- 
ferable to a year, 
or any aliquot part 
part of a year, it 
does not create a 
holding from year 
to year, but a te- 
nancy at will, 
firifStly fo called. 

And though the 
tenant has ex- 
pended money on 
the improvement 
of the premifes, 
that docs not give 
him a term to 
hold until he is 
Indemnified. 


Richardson •u. Langridge. 

'^RESPASS for breaking and entering a ftable of the 
i PlaintifF, and breaking to pieces the doors at.d 
locks, and tearing down, damaging, and dcilroying the 
bins, troughs, and mangers of the Plaintiff, and locking 
up the liable, and expelling the Defendant from his pof- 
feifion. The Defendant pleaded, firft, not guilty ; fe- 
condly, that if. Crofsley^ being feifed in fee of the pre- 
mifes by indenture demifed to the Defendant, among 
other things, the liable, for a term of 21 years yet un- 
cxpired, by virtue whereof the Defendant entered and 
was polTefifed, and by reafon of fuch poUellion juftiHed 
•the a£l$ complained of in the declaration. The Plaintiff 
confefling the feifin of Crofsley^ and the leafe to the De- 
fendant, replied, that the Defendant afterwards, and dur- 
ing the faid term of 2i years, demifed to the Plaintiff the 
faid liable with the appurtenances, to hold to the Plain- 
tiff during a certain term, that is to fay, for fo long a 
time as they, the Plaintiff and the Defendant, Ihould re- 
fpeftively pleafe, the Plaintiff rendering to the Defend- 
ant a certain compenfation between them In that behalf 
agreed upon for the fame, by virtue of which demife the 
Plaintiff entered and was poffelTed, until the Defendant 
afterwards and during iie contlnuan e of the faid termy and 
inter of the Plaintiff therein of his own wrong .com- 
mitted the faid fcveral trcfpalTes. The Defendant, ap- 
prehending that the dernife laid in the plea was deferip- 
tive of* a bolding from year to year, inllead of rejoining 

that 
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that he liad determined his will, rejoi|edj that he did not 
demife the faid ft able to ’the Plaintiff in manner and form 
as the Plaintiff had alleged^ and tendered iffue thereon, 
in which the Plaintiff joined. Upon the trial of this 
caufe, at \\\^ Maidjlone fummer aflizes 1811, before 
Lord Ellenborougi C. J., the evidence was, that the De- 
fendant having taken a leafe of a clofc of land, and built 
a (bed therein, in Augujl 1810 let the fametbjr parol to 
the Plaintiff, who was a carrier, upon an agreement made 
without any reference to time, th^t the Plaintiff lliould 

convert it Into a ftable^ and that "the Defendant lliould 

* 

have all the dung made by the Plaintiff’s horfes. The 
Plaintiff, after having for fome time occupied it in its 
original ftate, laid out about fix pounds in putting up a 
*‘ack and manger, and converting the building to a liable : 
about the end of the following April the Defendant rc- 
quefted him to leave the premifes, and upon his refufing 

to do it till he could fuit himfelf elfcwhcre, the Dcfend- 

* ♦ 

ant, in the Plaintiff’s abfcnce, and without having given 
him any written notice to quit, forced open the door, took 
down the rack and manger, and carried it out of the liable, 
and took and iifed the manure which had been made upon 
the premifes during the Plaintiff’s occupation of them, and 
which was of confidcrable value. The Defendant’s coun- 
fel contended, that the evidence provetl a flri£l tenancy at 
will, (which, though it ina,de good the Defendant’s cafe, 
the Plaintiff by his replication himfelf alleged, and the 
Defendant by his. rejoinder denied,) and that therefore 
the Defendant was entitled at any time to determine his 
will, and to enter upon the premifes and refume the 
poffelTion when he pleafed, without any notice to quit. 
The counfel for the Plaintiff contended that this mull 
be a yearly holding, or that at all events the Defendant 
having put the Plaintiff into poffe|Tion, and fuffered him 
to contraft an expence, by creeling a rack and manger, 
could not countermand the permifiion at his pleafurc ; 
upon the fame principle on which, in the cafe of Winter 
VolIV. K y.Brod- 


12p 


1811. 


Richardson 

•V, 

Langridge. 
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v.BrochiveUi 308., it wa*^ held, that a licence once 

executed, if it be to a thing whereby the party incurs^ ex- 
pence, cannot be revoked, unlefs the grantor tenders to the 
grantee all tlie expence which he has incurred in executing 
the licence. \jOr^El!eftborough C.J. thought that the demife 
teing, fo long as each party {liould refpedivciy ploafe, war- 
ranted the Defeiuhnt in putting an end to the holding 
when he picafed, and in evifting the tenant without any 
notice: whereupon the PlainlifF, either not advert- 
ing to the terms of liis ilTiie, or probably r*''uing that 
though he had literally proved his ifHie, and wus en- 
titled to a verdift thereon, the Defendant would be 
entitled to judgment mn objjante fubmitted 10 

a nonfuit. 


i/iy?Serjt,, oa this day moved for a rule nifi to fet 
afide the nonfu’.t and have a new uiuL He firfl: con- 
« tended' tliat there v/as at this day no fuch ciLitc poflible 
in law as a (Irul tenancy at will 5 where no longer term 
was defined, rdl was tenancy from year to year. At all 
events the taking of the dung was cquiv«\lcnt to an ac- 
ceptance of rent; and after an acceptance of rent, a half- 
year’s notice to quit w^as neccllary. Doc e:< clem. Shore 
V. Porter^ 3 T. R. 16. Lord Kenyofi C. J. fays, ‘‘ 'The te- 
nancy from year to year fiiccecded to the old tenancy at 
will, which was attended with many inconveniencies. And 
in order to obviate them the Courts very early raifed an im- 
plied contract for a year, and added that the tenant could 
not be removed at the end of the year, without receiving fix 
months previous notice.” Rights on the Demife of Cuttings 
V. Darby^ i T.R. 163., Buller J. “ The reafon is (of 
the rule of law, which conftruts what w^as formerly a te- 
nancy at will of lands into a tenancy from year to year,) 
that the agreement is a letting for a year at an annual 
rent : thea if the parties confent to go on after that 
time, it is a letting from year to year.” And again, the 

7 moment 
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moment the year began, (he Defer^ant had a right to 
hold to the end of that year ; therefore there fliould 
have been half a year’s notice to quit before the end 
of the term.” He alfo referred to the cafe of Whiter 
V. Brocku'cUy arj,d urgcil that at leaft, the tenant liv- 
ing crofted the rack and manger at a confiderable ex- 
pence, was entitled to a term long enough to indem- 
nify him. ^ 


181 1. 

s,.- — > 

Richardson* 

LANGRlOGtf. 


Mansfield C. J. That cafe has not the flighteft ve- 
fcmblaiice to the prefont cafe. You mu ft find fome aft 
of parliament, or feme docifion of the Courts, that two 
perfons cannot sgree to make a tenancy at will. But it 
is a maxim, that modus vt convent to vhicunt Icgcm^ Have 
you any cafe where the Courts have declared that tliore 
mult bo a tenancy from year to year, the parties having 
exprefhly agreed that tlic holding (liall be fo long as both 
parlies pleaf' ? and of that tlierc is evidence here ; you 
fay that Lord EUad'orou^h was of opinion that tlic evi- 
dence did not prove a tenancy for a year : the nonfuit 
then rnuft have proceeded on the ground that there was 
fuch an agreement as tlic Plaintifi' has himfeJf iiated. 
Here you fpeak, all along, of an indefinite agreement. 
If there were a general letting at a yearly rent; though 
payable half-yearly, or quarterly, and tliough nothing 
were faid about the duration of the term, is an implied 
letting from year to year. But if two parties agree that 
the one fliall let, and the other fnail hold, fo long as 
both parties pleafe, that is a holding at will, and there 
is nothing to hinder parties from making fuch an 
agreement. 

Heath J. I am of the fame opinion. It is find that 
an indefinite hiring of a fervant is an hiring for a year, 
but thofe cafes <io not apply. That profumption is 
founded upon the anivcrfiil cuftom of hiring fervants at 
K 2 ftatiUe 
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ftatute fairs, wlii^h is ufually for a year (a). There is 
no cudom that if a man lees prcmlfes to another he (hall 
let them for a year. 


CiiAMBRE J. denied the propofitKm, that at this 
day there is no fuch thing as a tenancy at will-: the 
taking of the dung by the landlord gave the tenant no 
term in the premifes. Surely tlie diftinclion has been a 
thoufaiid times taken : a mere general letting is a letting 
at will : if the Icflbr accepts yearly rent, or rent mcafured 
by any aliquot part of a year, the Courts have faid, that 
is evidence of a taking for a year. That is the old law, 
and I know not how it has ever come to be changed. 
The Courts have a great inclination to make every te- 
nancy a holding from year to year, if they can find 
any foundation for it, but in this cafe there is none 
fuch. 

* The Court refufed the rule. 


{a) By flat. 5 Eliz. c. 4. / 3. 
No perfon (hall be retained or 
hired to work* for any lefs time 
than a year/' in any one of thirty 
trades therein mentioned; and 
by f, 7., the perfons therein dc- 
feribedy being nearly all who arc 
not either independent, or already 


employed in trade, are compellable 
to bo retained to ferve in huf- 
bandry by the year: probably 
the pra(S\Icc, which is well-found- 
ed in pliyfical caules, dcpeiuling 
on the revolution of feah.iis, was 
current long before this ftatulc. 


No*o. 9. 


Waring v . Bowles. 


If the attefting jiUGHAN Serjt. moved to enter up judgment upon 
o^mak^ af^ warrant of attorney without producing an 

fidavit of the exe- affidavit made by the attefting witnefs of the execution 
cution of a warrant thereof, upon an allegation that diligent inquiry had been 

atteft^n^g wftLfs mgde for the whnefs, ami that he could not be found. 

mud be accounted 

for by affidavit before the Court will admit fecondary evidence. 


4 


The 
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The Court held that it^ would be moib fatisfaftory if the 
Plaintiff’s affidavit had deferibed the particular fcarch 
that had been made for the witnefs, and where he had 
been laft feen or known to refide, and when he was laft 
heard of, and what endeavours had been made to find 
him ; and for want of fuch particularity, they for the 
prefent 

Refufed the rule. 


1811. 

^1 

Waiuno 


v. 

Bowles. 


Gkotf Milnp. 

^J^'ROVER, and ..fier vcrdlfl: for the Plaintiff, fub- 
jeft to a cletlaftion for certain charges to be 
afeertained out of court, Shepherd Serjt. in Trimty 
term lafl obtained a rule njfi to refer it to the protho- 
notriry to afeertuin the amount of the freight of*the goods 
for which the adbioii was brought, and that fuch amount 
might be dcdu(^lcd from the amount of the verdidf. 
His affidavits ftated that Cqffllis and Co.* fhipped the 
cargo, wliich was configned to Robertfon and Stein^ 
who were partners of Paterfony from Palermo,^ on board 
a vcffel the foie property of Paterfon ; Robertfon and 
Stein i in order to raife money, as well for Paterfon*^ 
ufc as for their own, pledged the cargo to the Plaintiffs, 
and indorfed the bill of lading to them. Paterfon ratified 
their adl. Paterfon and Co. aftcrw'ards became bankrupts, 
and Paterfon indorfed another bill of lading to the De- 
fendants, who were the fequeflrators of his own eftate, 
and the matter delivered the cargo to them without pay- 
ing freight. The verdidl comprifed the whole value of 
the cargo without any deduftion for freight. Shepherd 
contended that z,%JPaterfon would have been entitled to 
withhold delivery of the cargo, till he had received his 
freight, and was ftill entitled to his freight in account as 
K 3 againft 


Kghj, II. 

I 

The oMiier of a 
veflel atid part- 
owner of the car- 
go fautflioning a 
pledge by his part- 
ners of the bills of 
Jading, which were 
figned for the de- 
livery of the goods 
on payment of 
freight, pledges 
the poods and the 
freight of tliem 
topctlier, unlefs 
the freight be ex- 
prefled to be ex- 
cepted. 
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Shepherd, contra, * The bill oF lading is deliverable to 
the coiifignccs, he or they paying freight. Robertfon and 
Stein could not have taken the goods out of the veflcl 
without p:*ying freight, if infiftcd on. 'Jliat charge ap- 
pears on the face of the bill of lading, fo that the pixwncc 
had notice, and took it fubjeft thereto. The indorfe- 
ment purports only to convey to the Plaintiffs the right 
to the goods fubje£b to payment of freight, and it is a 
common praftice to pledge the goods to one perfon, and 
the freight to Another. 

Per Curiam, There would be weight in the argu- 
ment, if the fliip had belonged to any other perfon : but 
the (hip, as well as the cargo, being Paterfon^s own, 
the freight was in his power to pledge, and he muft 
be taken to have pledged the freight along with the 
cargo. 
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again (I Rabertfon anc^ Stein , his feqtieftrators had a right 
to dedud^ the amount out of the value of the cargo. 

BlcJJet Serjt. in the laft term and this, (hewed caufe 
again ll the rule. He agreed, that in trover the Plain-r 
tiffs were entitled to recover only tlic value of the goods, 
taken in fuch (late as the Defendant had obtained them, 
and that if they had not been obtained without p<iying 
freight, the Defendants would have been entitled to a 
dcdudlion of the freight as well as of the other charges 
which they had paid ; but that as the Dcfcndaiii! 
had adlually paid no freight, tliey had no right to that 
dcdudlion. 


Rule difeharged- 
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Hogg v. Graham. 


i8ii. 


Nov* 1%* 


^HEPHERD Serjt. moved that the prothonotary 
might review his taxation of cofts h\ this cafe. The 
aflion was for goods fold and delivered, and work and 
labour, againfl the Defendant as adminiftrator, who 
pleaded fiofi njfumpftt^ and plene aihmn\flravit* The Plain- 
tiff joined both iiliies, without aclding a prayer for judg- 
ment of afl'ets quando acciderlnt* The caufe being re- 
ferred, with the nfual flipulation that the cofts of the 
caufe ftiould abide the event, the arbitrator awarded a 
vcrdi£l; on the firfl iflue for the Plaintiff, and on the fe- 
cond for the Defendant. The prothonotary had taxed 
cofts for the Plaintiff on the firft iflue, and for the De- 


Upon the pleas 
of non ajjumpjit 
aii(i plcut' {id>ni~ 
nijirai'iii rlie 
Plaintiff joined 
iffue) and oniitted 
to pray judgment 
of affefs qnando* 
The fidl iffue 
being found for 
the Plaintiff, 
and the fccond 
for the Defendant, 
the Defendant is 
entitled to the 
poftta and gcrici aJ 


fondant upon the fecoud. Shepherd contended, that the 
fecoiid iflue, being a full bar to the whole 'aif ion, the 
Defendant was entitled to full cofts of the aftion, de- 
ducing only fuch cofts as he had incurred in profe- 
cuting his pica of uon ajfumpjit^ on whiclf he liad failed \ 
but that the Plaintiff was by no means entitled to recover 
any cofts. Cochfon v, Drinkivater^ 2 Tidd. Pr 967. 
^th edit* cited in Hifulfley RaJpH^ 12 E* zx 2 . The 


latter cafe is diftinC from this, hecaufo there was a 


prayer of judgment of alfets quando ani hri fit y fu that the 
iflue found for the Defendant on the plene adniiiiijlravit^ 
was no |}av' to that aCion. 


Onjlow Serjt. fhewed caufe in the firfl inftance, againfl: 
this rule. The Defendant having pleaded non aJJumpfitj 
the Plaintiff was compelled to go to trial upon that iillie, 
and having fucceeded thereon, is entitled to his colls 
thereof. The plea of non ajfurnpfu was wliolly unnecef- 
fary to the defence, which migjit have refted with fuffi- 

K 4 ciont 
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cicnt fecurity on Ihe complete ^clminlftration of the 
funds. 

The Court compared this to the ordinary cafe of tref- 
pafs, where upon not guilty pleaded, and'alfo a j unifica- 
tion, if the latter is found for the Defendant, he is en- 
titled to his general colls, and held, that the Defendant 
in this cafe was alfo entitled to the pojleay and to his ge- 
neral cofts. 

* Rule abfolutc. 


Nev, 13. Gray and Another v, Lloyd. 

“ . ‘ 

It is illegal to was an aclion upon one of feveral policies of 

export maniifac- afTurance, efFc^led on the 17th of October 1810, at 

tures, the produce .‘nirT- 

of Eurooe, from the Cape of Good Nope to the illand or rrance^ 

the Cape of Good or-the ifland of Rodri^uey and back to the Cape of Good 

fhould the expedition not fuccccd fo as to land her 

in his majeily’s cargo, upon the fliip called the Maria or Alexafider^ and 

poffelTion, under goods, valued, (fo far as regarded this policy,) at 1200/., 

/. 6. *^^Nor^is^he beginning the adventure upon the goods from the load- 

operation of that ing thereof on ^board from the Cape of Good Hope, or 

aafulj^mledby 

they might be. The Plaintiff averred a lofs by 
the order in coun- jo j 

cil of i2th April hortile capture in the courfe of the voyage. Upon the 
1809 or iHOcto- trial of this caufe at GuUdhally at the fittings after Eafer 
term 1811, before C. J., the fubfcrlption, in- 

tereft, loading, and capture, were proved ; and a licence 
frx>m the BriiiJJi governor of the Cape of Good Hopey rer 
citing that the governor deemed it highly expedient that 
every poffible afl'illance, fuccour, and comfort (hould be 
forthwith afforded to the troops of his majefty and the 
Eajl India Company there employed on a particular fer- 
vice,j and authorizing the fchooner Alexander to proceed 
to the illands of Rodrigue and Bourbon, or fuch of them 
might be actually at the time in the poffeflion of the 

forgci 
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forces aforefaul, with a» cargo of fpirits, wines, and por- 
ter, oilmen’s and grocer’s ftorcs, hofiery, haberdafliery, 
hats, boots, ihoes, clothes, earthen and glafs wares; 
and after delivering the fame at the ifland or iflands, 
to return with & cargo of fuch articles for colonial 
confumption as the then BritjJIj government of thofe 
illands would permit, and which (hould not interfere 
with the articles then already imported or intended to be 
imported by the Eajt India Company. An agent of that 
Company rcfident at the Cape of Good Hope^ by writing 
on the fame inftrument, on behalf of the Company, li- 
cenfed the Alexander to proceed to the Eajlnvard^ as 
fpecified in the above licence,” (not exprefling any limi- 
tation as to the articles to be carried Eajlward^) and to 
return with a cargo of coffee, fugar, rum, cotton, or rice, 
the produce of the ifland of Bourbon or Rodrigue^ pro- 
vided the licence of the governor of the ifland fhould be 
had. The cargo fliipped was of the defcriptiou men# 
tioned in the governor’s licence, and was of the value 
of nearly 9000/. ; but in addition thereto were (hipped 
two cafes containing twelve military fuddled, and a few 
dozens of knives and forks, and pewter plates, articles 
which would be ufcful to the troops, and which did not 
together exceed in value 100/. But the whole cargo 
confifted of articles of Britip manufaffure which had 
been previoufly exported from England to the Cape* It 
was objeAed for the Defendant, that the policy was va- 
cated by the illegality of this adventure, firft, becaufe the 
adventure was not confined to the fort of goods fpccifled 
in the licence ; next, becaufe it was a breach of the mo- 
nopoly of the Eajl India Company ; and next, becaufe it 
was a violation of the navigation a£l, 15 Car. 2. c. 7./ 6 . 
For the Plaintiff it was contended, tliat it was legalized 
by the ftatute 49 G. 3. c. 17. and by his majefty’s order 
in council of the 12th April 1809. The jury found a 

verdidl 




181K 

Gray 


w. 

Lu>yo. 



13 * 


CASES IN MICHAELMAS TERM 

i8ii* verillft for the Pla&tiff, fubjeft to liberty referved to 
the Defendant to move to enter a nonfuit. 

Gray 

Ijuoyd. Accordingly Lrwi Serjt. having in term 1 8 1 1 

obtained a rule the cafe was twice ^rgued, and 

Shepherd and liejt Serjts., firft, In the fame term, and 
again in this term, (hewed caufe againft the rule- 'Hie 
ftatute 46 G. 3. <r. 30. /. i. which by 49 G. 3. r. 17. is 
made co-extenfive induration with the prefect war, em- 
powers his majefty in council, by any order or orders to 
be ilTued from time to time, to give fuch direftions, and 
make fuch regulations, touching the trade and commerce 
to and from the Cape of Good HopCy and the territories 
and dependcncievS thereof, as to his majcfly in council 
(hall appear mod expedient and falutary, any thing in 
thellatutcs 12 2. c, 18. and Sc 6 JV. 3. c. 22. or 

any othei: a£l or acts of parliament then in force relating 
to his majcfty*s colonics and plantations, or any other 
acl: or acls of parliument, law, ufage, or cuflom to the 
contrary, in any wife notwitliftanding. The fecond 
feflion inllifts the penalty of forfeiture of fnip and cargo, 
if any goods (liall be imported or exported to or from 
the Cape in any manner contrary to any fuch orders in 
council, and provides that nothing therein contained 
(hall in anyv manner be conftrued to infringe the rights 
and privileges of the Jtajf India Company, But inaf- 
much as the licence of the authorized agent of the Com- 
pany for this adventure ha^l been obtained, the prefent 
adventure did not, they contended, come within the 
laft-mentioned provifo. In confcquence of this aft, an 
order in council was made on the 12th day of April 
1809, whereUy, after reciting that aft, his majefty, in 
purfuance of the powers thereby given, ordered that it 
(hould be lawful, till further order, for all (hips and 
* vellels 



IN THE FiFTT-SECOND YeAR OF GEORGE m. 


139 


vcffels belonging to the 'fubjein-S of any country or ftate 
in amiiy with his maj('fty, to enter into the ports gi the 
faicl i'ertlenieiu of the Ctjpi* of Goo4 HopCy and of the ter- 
ritories and dependencies thereof, and to import and 
export to and front the ports of the faid fcttlemcnt and 
of tlic territories and dependencies thereof, any goods, 
wares, attd merchandizes v» liatfocvcr, fubjetl to the fol- 
lowing exccptioiib, duties, rights, rules, regulations, and 
rcftriclion* , viz. that it Ihould and might be lawful for 
the governor of tliat fettlcment, and of the territories or 
dependencies thereof, for the time being, to impofe on 
all goods, wares, and merchandizes of G/r./Z Britain or 
Lrliind which Ihould be imported into that fettlcment 
from any part of liis majelty’s dominions, after due 
notice to be given by the governor of*the faid fettlcment, 
as thereinafter dirc£lcd, a duty, not exceeding i^per 
cent, on the value thereof, fuch duty to be rated and 
colIccSIed in the fame manner as wq^s in ufc with regard 
to the import duty then levied at the fettlement and the 
territories and dependencies thereof, from and in fliips 
and veffels belonging to tlie fubjefts of countries and 
ftates in amity with his inajefty, and upon the goods and 
merchandizes imported in the fame. Provided, that the 
time of the commencement of fuch duty fhould be fixed 
in the proclamation, or other lawful Inftrumcnt which 
fhould be made and iflued by the governor for the pur- 
pofe of impofing fuch duty, which time fliould not be 
lefs than fix months from the day of ifluing fuch procla- 
mation or other lawful inllrument : and provided alfo, 
that the rate of duty ilnpofed on the importation of 
goods, not the growth, produce, or manufafture of 
Britain or Ireland^ from any part of his majefty’s domi- 
nions, when fo imported in Britijh built vcflcls, owned 
and navigated according to law, fliould in no cafe be fo 
high as that which fhould be impofed on the like goods 
io imported in the vefl'els of foreign ftates. And it was his 

majefty's 


i8ii. 

V ■— -a 

Guay 

V. 

LiaiYi). 



140 


CASES IN MICHAELMAS TERM 


i8if. 


Gn-\Y 


T. 

Li.ova 


majefty^s plcafurc, that no goods, wares, or merchandize, 
the growth, prod lice, or manufaflure of the countriesto the 
Eajtward of the Cape of Good Hope^ fliould be imported 
into the Tiid fettlement, or the territories or dependencies 
thereof, except by the liajl India Company ; and that no 
fuch goods, wares, or merchandlfe Ihould be permitted 
to be exporte^d from thence, except for fea ftores only, 
or by the fame Company, or by their licence. But no- 
thing in that order contained (hoiild extend, to prevent 
fliips or vcflcls employed in the Southern Whale Fifhery 
from carrying on the fame, in fuch and the fame manner 
as might have been done if that order had not been made. 
And it was alfo his niajcdy’s picafure, that no arms or 
artillery, gunpowder, or ammunition of any fort (hould 
be allowed to be imported into the faid fettlement or the 
territories or dependencies thereof, except by the Eajl 
India Company, or by licence from his majclly. And 
further, riiat the trade and commerce to and from the 
faid fettlement, and the territories and dependencies 
thereof, fhould be fubjedl to fuch of the laws of trade 
and navigatioci as wouH have affefted the fame if that 
order had not been made, except fo far as fuch laws were 
contrary to that order.” They contended, that the efFe£b 
of this order was, to legalize equally the importation and 
exportation of all goods to and from the Cape^ except 
Eaji India produce. The licence from the governor 
was wholly unnecelFary ; his jurlfdiftion is not to re- 
gulate the duties upon the exports, but on the imports 
to the Cape: confequently the fmall aflbrtment of faddles 
and cutlery conftituted no objeftion to the Plaintiff’s 
right to recover, for they were not the growth of coun- 
tries lying to the Eajl^ard of the Cape* In Gordon v. 
Vaughan^ 12 302. //. the quantity of Britijb manu- 

fa£lures exported was merely colourable, and was 
deemed to be in fraud of the licence ; but in the prefent 
cafe the great bulk of^tlie goods were of a legitimate de- 

feription. 
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fcription, and only a very minute part, if any, was ille- 
gal. The ftatute of 49 G. 3. fufpcnds the operation of 
15 Car. 2. c. 7. yi6. If it were true, as is contended, 
that the latter flalute continues to prohibit the exporta- 
tion of goods frpm colony to colony, the former would 
be nearly inoperative. The licence from the Ea/l India 
Company was neceflary, not for the outward, but for the 
return cargo. The obje£l of the voyage tvas meritori- 
ous, for it was to fupply his majefty^s troops with necef- 
faries in the courfe of their expedition for the reduftion 
of thofe illands. The order of council inftitutes a com- 
parifon between the duties impofed on liriti/h goods im- 
ported in the {hips of Hates in amity, and the duties on 
goods not the manufafturc of Great Briiain imported 
from any part of his majelty’s dominions in Britijh built 
{hips ; and therefore by implication legalizes the im- 
portation of Brityij manufaftures in Britijl) built {hips 
from other quarterjs of the king’s dominions bcfides 
Great Britain into the Cape and its dependencies. The 
provifo confirming the navigation laws alludes only to 
the feveral requifitions for the built, Britijh regiftration, 
ownerlliip, and other fimilar regulations rcfpeciing the 
veflel. The great objecSl of this adt and the fubfequent 
order in council, was to facilitate the trade between the 
Cape^ which is the great depot of {lores for our troops, 
India; which objedl would be wholly defeated by 
the conltrudlion for which the Defendants contend. 
The order equally legalizes the exportation and Importa- 
tion from and to the CapCy of Briti/h manufadlures in 
Britijh veffels : the obje^ was to give the {liips of Great 
Britain a privilege which they did not before poflefs. 
An order in council, ifiued fincc the firft argument 
in this caufe, of the ift of OHober 1811, recites, “ that 
it was expedient that the trade and commerce to and 
from the Cape of Good Hope and the territories and de- 
pendencies thereof, which wa^at that prefent time 
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carried on not only by Briti/h (hips and vefTjls, but alfo 
by fhlps- and veflels belonging to the of any 

country or Hate in amity with his niajcHy, fliould, from 
the day thereafter mentioned, be carried on in Britifli 
fliips and vellols only; and that the pcrmifllon that bad 
been granted by an o. der of his majefty in council of the 
1 2th April 1S09 for foreign fliips and veflels to carry on 
the faid trade and commerce, fliould ccafe and determine ; 
and the prince regent in the name and on the behalf of 
his majelly, and by and with the advice of his majefly’s 
privy council, thereby ordered that every thin^ in the 
faid order contained which permits fhips and vefllds be- 
longing to the fubjefts of any country or flate in amity 
with his majelly to enter into the ports of the fetiicment 
of the Cape of Good HopVy and of the territories and de- 
pendencies thereof, and to carry on trade and traffic with 
the inhabitants thereof, and to import and export to and 
from the fame any goods, wares, or merchandifo whatib- 
•2vcr, IhoulJ be, and the fame was thereby, from and 
after the 12th day oi April 1812, revoked and deter- 
mined : Provided, however, that nothing In that order 
contained fliould extend, or be conllrued to extend, to 
prevent the entry into the ports of the faid fettlcment of 
the Cape of Good HopCy and of the territories and depen- 
dencies thereof, of any fliips or veflels belonging ro the 
fubjefts of any country or flate in amity with his nia- 
jofty, which might refort tliitlier for repairs, or refrefii- 
ments ; in which cafe a part of tlie cargoes of fuch fliips 
and veflels might be permitted to be difpofed of for the 
purpofe of defraying the expenccs of fuch repairs or re- 
frclhment j nor to prevent the entry into the faid ports, 
of any veffeb belonging to the fubje^Sl^ of any country 
or flate in amity with his majefty, laden with provifions, 
and which (hould be lurniflied with a licence from the go- 
vernor of the Cape of Good Hope permitting fuch im- 
portation 5 which licence he was thereby empowered to 

grant. 
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grant.” This order ftrongly elucidates the intention of 
the former onler; for if the Defendants' cbnfl:ru£lion 
fliould prevail, Britifh (hips being prohibited by the fta- 
tute, and foreign fhips by the latter order to export 
goods from thew Cape^ there can be no legal export.* ti on 
at all from thence. It is wholly difeordant with the 
policy which has always prevailed in this country, of en- 
couraging the navigation of Bi itifi vefTolsJ to grant thofu 
privileges to foreign fliips, whicli arc denied to our own. 
No licence, except from the .Rajl India Company, is 
now ncc'jflary to legalize a cargo of Brihjly manufaAiires 
from India to the Cnpe^ altlioiigh it is exprefsly contrary 
to the Oatiite 15 Car, 2^ c. 7. The firft order legalizes 
the trade with the C.ipt>, not jnerely to and from Great 
Britain and Ireland^ but to and from all parts of the 
king's dominions in all quarters of the globe. 

Lens and Vaughan^ Scrjts., in fupport qf the rule. 
The itatute 49 G. c. 17. does not, of itfelf, take a\fay 
the operation of the riatute 15 Car. 2. c. 7. ; it only au- 
thorizes the king in council to fufpend if j but this he 
has not done by the order of council of the 1 2th of jfpril 
1809, which has no application to the prefent fubjeft. 
The ftatute 15 Car. 2. c. 7. /. 6. ciiafts, that no com- 
modity of the growth, produflion, or manufafture of 
EuropCj (hall be imported into any land, ifland, planta- 
tion, colony, territory, or place to his majefty belong- 
ing, or which fliould thereafter belong unto, or be in 
the pofTeffion of his majefty, his heirs and fucceflbrs, 
in Afta^ Africa^ or America^ {JCangier only excepted,) but 
what fliall be bond fide and without fraud, laden and 
(hipped in England^ JValeSj or the town of Ber^iuick- 
ttpon^Tweedi and which (hall be carried dire£lly thence 
to the faid lands, iflands, &c. and from no other place 
or places whatfoevor, under the penalty of the lofs of 
all fuch commodities of the growth or mauufaclurc of 

Europe^ 
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Europe ^ as ftiall be imported into them from any othef 
place whatfoever, and of the veflel in which they are 
imported.” In the cafe of Toulmin v. Auderfotty atite^ 
I. 231. This Court obfcrved, that it would be very 
diihcult to get rid of this objeflion, though they were 
not then called on to decide it. This '^is not an order 
in council authorizing BritiJJj fliips to trade, it only pur- 
ports to authprize the trading of the fliips of powers in 
amity with his majefly ; but if it ^id cofliprehend the 
trading by Briiijb fliips, yet, as it cxprefsly confirms, by 
the faving at the end, all the navigation laws, it does not 
enable BAtyb fliips to trade, otherwife than as thofc la\'/s 
permit ; and the faving is not, as it has been fuppofed, a 
faving of particular parts of thofc laws, relating to the 
built or manning of the fliips, but embraces the whole 
of the laws generally. An inference might be drawn 
from the words of the flatute of the 49 G. 3., which is 
cxprefsly made paramount to the ftatutes of 1 2 Car. 2. 

and y 8 c S W. is? M. 0.^2. by name, but omits 
all mention of this flatute 15 Car. 2., the mofl impor- 
tant of all the navigation a£ts, that on account of the 
importance of this a6^ the Icgiflatirre did not intend to 
include it in the indiferiminating expreflion of any 
other a£l$ of parliament whatfoever but whether or 
not that be the cafe, at all events, until the fufpending 
power be called into operation by an order of council 
dire^ling fuch fufpenfion, the flat. 15 Car. 2. remains in 
a^ivity. The only objc£f of the council in iffuing the^ 
order of the 12th of Apri/ 1809 was to make the Cape a 
,free port for foreign nations, as it had been while it was 
in tlie hands of the Dutch : they were not providing for 
En^IiJb trade. There is but one enafiment in the whole 
order 5 all the refl is matter of reftriftion and regula- 
tion, engrafted on that enatlment ; and that enadlmcnt 
expends only to the importation by the fliips of countries 
in amity with liis majefly, and, after importing, to the 

exporta- 
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exportation : but it leaves Briiijh veCels in the &me con* 
ditita as before- ^Mansfield C. J. Britifi veiTels might 
import before this order.] But by the navigation laws 
they could not afterwards export, and the order in 
council exprefsly^confirms all the navigation laws, ex- 
cept fuch as were thereby exprefsly repealed, and in fadl 
none fuch are thereby exprefsly repealed. The only in- 
ference to be drawn from the order in coun(!il of the ift 
of OHober 1 8 1 1 is, tliiac the council, difeovering that they 
had granted to foreigners privileges much more ample 
than their owm countrymen enjoyed, determined on the 
expediency of revoking that indulgence. It is admitted 
that the claufe relating to the Eajl India Company, and 
the exception in favour of the South whalers, do not 
afFe£l: the queftion 5 nor is it neceffasy to enquire whe- 
ther the terms of the licence iflued by the governor of 
the Cape have been complied with; for the governor 
had.no power to give any fuch licence. Thepefend- 
ants do not contend, as has been fuppofed, Britijh* 
traders are excluded from vifiting the Cape^ but only, 
'that it is not by virtue of this order of 12th jlpril that 
they are admitted; and although they are admitted to im- 
port, it cannot be thence argued, that they have a right 
to export in contravention of the navigation laws. 


t4S 
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MjiNSFiELD C. J. It is unneceflary to difeufs this 
further : we have repeatedly read this order, and muft 
decide this caufe on the fame ground as « others ; and 
muft fay, that this was an illegal voyage, L e, being the 
voyage of a Britijb fliip, carrying goods from the Cape 
to the Ifle of Bourbon^ inftead of going direft from Great 
Britain* That this is dire£Hy contrary to the ftat. 15 Car, 2 * 
c, 7.; there can be no doubt, unlefs this order of council 
has authorized it. Now upon reading that order, we are 
compelled to fay, it never intended to refer to Britijb 
(hips, but only to the Ihips of foreign nations ; probably 
VojL. IV. L for 
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for the fake of the Cape^ wi(hin^ to give to the inhabit 
tants of that port the advantage of foreign trade ) but if 
that trade was to be carried, on in Britijh (hips, as the 
order of council. contemplates, it mull be with a certain 
proportion of Briti/b failors, and obfgrving the other 
provifions of the aft 12 Car. 2 , c. 18. in that order ex- 
prcfsly referred to. Certainly the omidion in the ftatute 
of 49 G. 3. 6f any exprefs mention of the flat, ij Car. 2* 
c. 7., would not prevent its beingithereby repealed, as 
included iii the general words of the former aft ; but the 
omidion to mention it in tlie aft is a ftrong argument to 
(hew, that the framers of it did not mean to meddle with 
the trade as then ellablilhcd by law \ and the order in 
council of the 12th April 1811 does not meddle with it ; 
no argument therefore arifes, that the privy council 
meant to repeal that aft. The contrary inference arifes 
from the circuniftance that the very order fuppofes, that 
all goods which arc to come into the Cape^ are to come 
•in Britijh fliips, navigated by a crew, three-fourths of 
which, and the mailer, are to be Britijh^ according to 
the Hat. 1 2 2. c. 18. No weight is due to the in- 
ference that becaufe the order in council authorizes fo- 
reign (hips, therefore, ^ fortiori^ Britijh (hips may come 
under the like regulation. What is the order ? it con., 
tains not a word from which it may be^ inferred that 
Britijh (hips are authorized to enter, any otherwife than 
before ; and, if fo, we mud fay that this is a voyage not 
according to law, but contrary to the navigation aft ; 
and it is therefore an objeftion open for the under- 
writers to^ake, if they choofe it ; though the objeftion, 
being a bare legal one, is not to be favoured. 


Heath and Chambre, Js., were both of the fame 
opinion. 


Rule abfolute. 
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jj^N this cafe no one appeared for the Plaintiff in error, 
and the Defendant in error^ who appeared by his 
counfeh had not dflivered his paper books> and therefore 
was not entitled to be heard. The Court felt a ftrong 
inclination therefore to punilh fuch grofs negligence, by 
reverfing the judgment, but held that they could not do 
that, without hearing the Plaintiff in error, who did not 
appear to affign the caufes of reverfal ; they therefore 
indulged the Defendant in error with permifRon to de- 
liver his paper books, and to be heard upon the next 
day for hearing cafes in error, upon payment of two 
guineas cofts. • 


Neglect to de« 
liver paper books 
in error* puniflied 
by payment of 
coiU. 
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Nov. IS* Gould Hammersley and OtheSrs. In Error. 

- After an award JN this and five other aflions on bills of exchange, the 

of a writ of in- Plaintiffs below figned interlocutory judgment by nihii 

quiry of damages, ® V • r • 

if final judgment dtcU, which was followed by an award of a writ of enquiry, 

be given for a cer- returnable on Wednefdaf next after the morrow of the 

Plaindff Purification. 1 he fame day was given to the Plaintiffs 

it is no cAufe of bclow. The return of the inquifition was omitted, and 
error, although 

proceeded to ftatc the appearance at that 
no entry of any day of the Plaintiffs below, and that becaufe it mam- 

inquifition exc- feftly appeared to the Court that the Plaintiffs below had 

On an inttfr- fuftaincd damages by occafion of the non-performance 
locutoiy jiulgment of the promifes contained in the fevcral counts on the 

*0,7 c 2/. QJ*. 8rf., befides their cofts, 

afiefs damages, ^ . , , , 

with tlie afient of therefore It was confidei^ed that they did recover againll 

the PlaintifT with- Defendant below their damages aforefaid to 10,752/. 
out the inter veil- ,, w r t • n % ^ ^ 

tionof a jury. 9 ''*' *)2f. 10/. 4^.^ for their cofts, by the Court 

then there adjudged to them with their affent. The 
Plaintiff in error afligned for error, that by the record 
it appeared, that it being unknown to the Court below 
what damages the Defendants in error had fuflalned by 
occafion of the non-performance of the feveral pro- 
mifes and undertakings in the faid fifteen firft counts 
firfl mentioned, it was commanded to the Iherlff of 
Middlefex that by the oath of twelve good and lawful 
'men of his bailiwick he flioiild diligently enquire what 
damages the Defendants in error had fuftained, as well 
on the occafion of the non-performance of the faid fcvc- 
ral promifes in thofe counts mentioned, as for their cofts 
and charges by them about their fuit in that behalf ex- 
pended, and that he fliould fend the inquiG'tion which 
he Ibould thereupon take to pur lord the king at Wejl^ 

tnittfter 
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minjter at a day therein mentioned, under his feal and 
the feats of thofe by whofe oaths he (hould take that 
inquifition, together with the writ of our faid lord the 
king to him thereupon direAed ; but that it did not ap- 
appear by the record whether the IhcrifF did fend any 
and what inquilition taken by virtue of that writ, or 
whether the fum of 10,752/. px. 8^., abrarded by the 
Court to the Defendants in error for the damages which 
they had fuilained by reafon of the non-performance of 
the feveral preinlfes in the fifteen firft counts mentioned^ 
was the amount of the damages foui.id and afeertaiued 
by the inquiHtion, or how otherwife the damages, which 
were before dated to be unknown tc . he Court, were 
found and afeertained. 


181X. 

Gould 


riAMMERSLEYr 
In Error. 


Peahey for the Plaintiff in error, contended that al- 
though, according to the authority of Holdlipp v. 

2 ^aund. 1 05. the Court may aflefs damages with the 
affent of the Plaintiff, yet it was held in the cafe of 
Blackmore v. Flemingy 7 Term Rep. 445. that by the 
award of a writ of enquiry the Plaintiff had made his 
ele£tioii to have his damages afeertained, not by the 
Court, but by a jury, and could not afterwards retradt 
that cle£tion, and have his damages aflefled by the Court; 
otherwife a Plaintiff wrouldvin all cafes take the chance 
of an inquifition, and if the jury found large damages, 
he would accept them, if they found fmall ones, he 
would rejeft them, and refort to the Court for. the 
chance of obtaining a higher fum. 

Burroughy for the Defendant in error, contended 
that there wa*^ nothing erroneous in the record. It 
appeared that at a prior day the Court did not know 
for what fum they ought to award judgment, and that at 
a fubfequent day they did know what they ought to 
award. It was not neceffary that it (hould appear by the 

L 3 record 
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record by what means they had gamed that knowledge. 
If indeed a writ of enquiry had actually iflued and been 
executed) and there had been an omiilion to ftate it on 
the record) the Plaintiff in error might have alleged di- 
minution ; but that was not the prefent cafe. It mud: 
be taken for granted on the record, that nothing had 
been done in {lurfuance of the award of the writ of en- 
quiry : this therefore was one of thofe cafes in which 
the Court might aflefs the damages without the interven- 
tion of a jury. It would be going a great way, to fay, 
that a Plaintiff, who had prayed a writ of enquiry, might 
not abandon it after it had iffued, and before any pro- 
ceedings were had thereon *, but it does not appear by 
this record that the lyrit even iffued. 


Peale in reply- It is to be colle 61 :ed from the record 
that the writ did iffue, and it therefore cannot be aban- 
doned. 


The Court affirmed ‘the judgment. 


iVSv. xS. 


Lees v. Rogers. 


No perfon to 
whom any debt of 
certain defcriptions 
not exceeding 5/. 
is owing from any 
perfon rcHdent 
within the jurif- 
diction of the Bir- 
mingham Court 
of Requefts, can 
recover any cofts, 
if he fuc elfcwhcre 
than in that court. 

"Wherefoever 
the Plaintiff may 
reddC) and where- 
ibever the caufe of 
9i£kion maj accrue. 


J^HEFHERD Serjt. had on a former day obtained a 
rule rti/i permitting the Defendant to enter on the 
record a fuggeilion that at the time of the affion accrued 
the" Defendant lived in Birmingham, which fa£I, inaf- 
fnuch as the Plaintiff had recovered at the trial of 
this caufe upon the laft fummer affixes for Worcejier, 
upon the balance of an account for goods fold, only 
4/. 15/., did, under the feveral Birmingham coutt of rfe- 
quefts a£ls, deprive the Plaintiff of his cofts. The court 
was eredled by the flatute *5 Geo. 2., which is entitled, 
an for the more eafy and fpeedy recovery of fmall 
debts within the town of Birmingham and* hamlet of 

Derittnd 
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Deritend thereto adjoijiing, in the county of Warwick i* 
ind jurifdi&ion was thereby given over any debt or 
debts not amounting to the fum of forty IhillingSi wuh 
the exceptions mentioned in a certain claufe. And 
f. 24. ena£fed, vtlut no a£lion or fuit for any d<>bt 
amounting to the fum of 40^., and recoverable by virtue 
of that a£k in the court of requefts, (hould be brought 
againft any perfon or perfons in any other court whatfo* 
ever. By another aft palTed 47 3. c. 14. entitled, 

** an aft to alter, amend, and enlarge the powers o^’’ 
the former aft, / i., after reciting that the ioimer *ft 
was pafled, which had been found ufeful and b^'neficial, 
but that the fame was in fome refpefts defeft^ve and in- 
fuificient fully to anfwer the good purpofes thereby in- 
tended, and that it would greatly tend to the improve- 
ment and encouragement of trade, and to the neceflary 
fupport and proteftion of ufeful credit within the faid 
town or parifli of Birmingham and hamlet of Deritend^ 
if the powers of the court of requefts conftituted by life 
faid recited aft were extended to the recovery of fmall 
debts not exceeding 5/., and if the numbe]* of the com- 
midioners were increafed, and the method of elefting 
commiflioners altered, and that it would be attended 
with very beneficial effefts to the public, if certain 
debts, not exceeding the fum of 5/,, were recoverable 
in the faid court, it is enafted, that fo much and fuch 
parts of the faid recited aft of the 25 Geo. 2. as confine 
or reftrain tlie cognizance or jurifdiftion of the court of 
requefts for the faid town of Birmingham ai.d hamlet of 
Veritend to debts not amounting to 40/., and alfo fuch 
part and parts of the faid aft as rebtc to the fummoning, 
appointing, difplacing, or removing of commillioners 10 
put the faid aft in execution, (hould be repealed. Se^. 2. 
enafted, that the commillioners (hould and might, and 
they were thereby authorized and empowered to decide 
and determine all difputes and differences between party 
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and party for any fum not exceeding 5/., in all a£l;ion 9 
or caufes of debt^ whether fuch debt fhould arife on 
any promidbry note» or inland bill of exchange^ or for 
rent upon leafes^ articles^ minutes, and in all cafes of 
ajfumpftt or injimul computajfet^ and in all caufes or a^fions 
of trover and coiiverfion, and in all caufes or a£fious of 
trefpafs, or detinue, for goods and chattels taken or de- 
tained. Seff'liz. enadted, that it (liould and might be 
lawful to and for any perfon or perfons, (whether fuch 
perfon or perfons fiiould refide within the jurifdidfion of 
the court or not, having any debt or debts on the baiai^ce 
of account, or in refped^ of wages, rent, or arrears of 
rent, or otherwife howfoever, not exceeding the value 
of 5/., due or owing to him, her, or them, in his, her, or 
their own right, or in the right of any other perfon or per- 
fons, or as executor or adminiftrator, guardian, allignee, 
or truftec, to any perfon or perfons, or due or owing to 
him as high bailiif, conllable, or other officer to any body 
corporate, as collcdfor of any rates or taxes, or as clerk, 
or other officer to any commiffioners, or to any club, or 
friendly focic/y, duly aflbeiated and conllituted by the 
fkatutes in that cafe made and provided, or in any other 
manner not cxprefsly prohibited by that adf, by or from 
any other perfon or perfons whomfoever, inhabiting, re- 
Cding, or being within the faid tpwn or pariffi of 
mingham and hamlet of Deritendy or keeping or uHng 
any houfe, coach -houfe, wharf, quay, lodging, Ihop, 
jhed, flail, or (land, or ufing or frequenting the markets 
there, or working, or feeking a livelihood, or in any way 
trading or dealing within the fame, to caufc fuch debtor 
or debtors as aforefaid to be fummoned in manner 
therein mentioned, and upon proof of fuch iummons 
the commiffioners were empowered and required” 
to make due enquiry concerning fuch debts, demands, 
or plaints, and to make fuch order or orders, decree of 
decrees therein, and pafs fuch final judgment and fen- 

tence 
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tence thereon, and award fuch cofts of fuit, as to them 
fhould feem moft agreeable to equity and good con- 
fcience. 17. enaAed, that if any a£Iion or fuit 

fhould be commenced in any other court than the faid 
court of requeft^, for any debt not exceeding the fum 
of 5/., and recoverable by virtue of the faid recited aft 
and this aft, or either of them, in the faid ^ court of re- 
quefts, then and in every fuch cafe the Plaintiff or Plain* 
tiffs in fuch laftion or fuit fhould not by reafon of a ver- 
dift for him, her, or them, or* otherwife, have or be 
entitled to any cofts whatever. 

Lens Serjt. now lliewed caufe againft this rule. He 
contended, that it was prepofterous to fuppofe that the ^ 
legiflatiirc intended that Plaintiffs refident in the moft 
remote parts of tlic kingdom, and whofe debts perhaps 
accrued at their own place of refidence, as in the prefent 
inftance, wherein goods were ordered at Wot^cejler and^ 
fent to Birmingham^ fhould be compelled to follow their 
debtor to Birmingham^ and to fue him there in this court 
of local jurifdiftion. It was fuch a degree 'of hardfhip 
and injuft ice as could never have been in contemplation. 

It muft be meant either that the caufe of aftion fhould 
arife within the jurifdiftion, or that the Plaintiff and 
Defendant fhould be both refident there; which was 
not the cafe here v- for the Defendant had pleaded a plea 
in bar which is given by 25 G. 2. ii. that the Plain- 
tiff was inhabitant and reliant within the jurifdiftion of 
the court, and was liable to be fummoned before the 
court of requefts, and tKe iifue on that plea had been 

found for the Plaintiff. 

\ 

Shepherd fupported his rule on the words of the laft 
ftatute. 


iSii. 



Mansfield 
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MiNSFiELD C. L The Cour^ cannot enquire whe* 
ther this enaflment be wife or not, but it is impoflible to 
get over the words of the ftatute. 

Rule abfolute. 


Kov* xf. 


PoLLBRi V* De Souza. 


An affidavit to 
hold to bail muft 
ffiew on what ac« 
count *be debt 
became due, and 
the deponent’s ad- 
dition and place 
of abode. 


J^J^ARSHALL Serjt. had on a former day obtained 
a rule niji that the bail-bond given in this cafe 
might be delivered up to be cancelled upon the Defend- 
ant’s entering a common appearance, upoh the ground of 
the infufficiency of the affidavit upon which he had been 
holden to bail, which was made by James Martin y 

clerk to John Menziesy and Jofeph White of Green^Lettice^ 
Laney in the city of Londony merchants/’ who fwore that 


^Joze Joaquim de Souza was indebted unto Lorenzo Antonio 


Polleri of Lijhony merchant, in the fum of 22 ^l• and up- 
wards, as the balance of accounts between the Defend- 
ant and the Plaintiff. And the deponent further fwore, 
that no tender or offer had been made to pay the debt, 
or any part thereof, in or by any note or notes of the 
Governor and Company of the Bank of England expreffed 
to be payable to bearer on demand. The Defendant 
was arrefted on 2 1 ft Q^ober on a capias returnable on the 
morrow 6f All Souls. 


Lens Serjt. now (hewed qaufe. He cited Moultby 
V. Richardfony 2 Burr. 1033. {The Court faid, there 
muft be fome grofs inaccuraev in the report of that 
cafe.] The objections were four: i. That no place* 
of abode of the deponent was fwom to; for which 
jy Argent v. Vivanty i Eajly 330. could be cited. 
2. That it was not faid he was juftly and truly in- 
debted f 
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debtcd f on which point Mansfield C« J. faid> if he is 
indebted in law, it muil be ^aken he was jufUy and 
truly indebted ; it was necdlefs to labour that. 3. That 
it was not faid on what account it was due. 4* That 
the deponent too poiitively fwore.. there was no tender, 
who could not know it. The Court thought the raih- 
nefs of this was no obje£fcion to the arreft. But on the 
third objeAion, it was principally, that they made the 

. Rule abfolute. 


Iff 
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Marjball fupported his rule. 


Strong, Demandant ; Still, Teliant ; Drake, Nov. 19. 
Vouchee. 


'I^PON the motion of Lens Serjt. the Court permitted Recovery amend- 
this recovery to be amended upon payment of the ''y inferting 
additional king’s filver by the infertion of 100 acres of ' 
land. It was fworn that Drake intended his whole cefs of acres of 
ellate Ihould pafs, and the entire number of acres in the tro^fcw 

recovery was greater than th^ entire number of acres in of land. 


the eftate; but in the recovery there were too many 
acres of meadow and wood, and too few acres of land. 


Rule abfolute. 


SuNCOX, Demandant Wakeford, Tenant ; Nov. 19. 
Marshall, Vouchee. 

I^HEPHERD Sert. moved to amend a recovery by In applying t# 

inferting the tithes and tenths anfing out of a certain 

o ® very, it is not ne- 

clofe called pyher^z orchard. He ftated that ceflary to Ihew the 

MarfinsU^ being feifed in fee cBF Fijbef^h orchard and the tide to the Court, 
refidue of tlie manor of Tamwertb^ and of the tithes and in^uUrf* 

tenths the vouchee. 
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V. 

Mabshaix. 


Nov. If. 

To obtain a dis- 
tringas it muft be 
Ivrom the Defend- 
ant is believed to 
keep out of fhe 
way to avoid fcr- 
vice of proceft. 


tenths of Fjfife/a orchard, devifed one undivided third 
part of ail his meffuages, farms, lands, tenemehts^ and 
hereditaments in Tamwortb to J^tah Marjhally the 
vouchee, in fee tail, who, in the deed to lead the- ufes, 
purfued the fame defeription, with the additional de- 
feription of being devifed by the will, and the recovery 
had alfo purfued the fame terms. The word heredita- 
ments, winch carried the tithes in the will and deed, 
would not pafs them, in a recovery. The Court at firft 
required the will to be read ; but neither will nor probate 
were in court ; and the Court were thereupon difpofed 
to rejefi the application. But upon referring to the 
alFulavits, Shepherd difeovered that it wfs there politively 
fworn that Joftah Marjballf the vouchee, was feifed in 
fee tail of the tithes in queAion, whereupon, and on 
reading the operative words of the deed to lead the ufes, 
the Court granted the amendment. 


Scott v. Gould. 


JJ^ETWOOD Serjt. moved for a dillringas upon an 
alEdavit tliat the olficer had called at the Defend- 
ant’s houfe and enquired for the Defendant, and that a 
woman at the houfe faid he was not at home. 


The Court held this was infufficient, and that it mull 
be fworn that the officer had attempted to ferve the De- 
fendant with the procefs, and had not been able, and 
that he believed the Defendant kept out of tlie way to 
avoid being ferved. 


Rule refufed. 
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Bateman and Others v. N. Phillips. 

^HEPHERD Seijt. hsd on a former day in this term The Court will 
obtained a rul^ niji requiring the Defendant to pro- P’’*’' 

duce the original notice or agreement therein mentioned, DefendaiuoAn 
and fet forth in the affidavits, in order that the Plaintiff unftamped agree- 
might have it (lamped, or otherwife that tfie Plaintiff ^hirh^the 

might be at liberty to read a true copy thereof at the PlaintifT* claim to 
trial of the caufe, and that the Defendant might in that parties in in- 

, _ , . - . . a rvne UDOH thc 

cafe be eftopped from producing the original. The afli- i„iiance of the 
davits upon which this rule was obtained^ difclofed the Plaintiffs, in order 
circumflances, which were the foundation of this aflion, iVfUmped!"*^ 
and which were, that on the 2 ad day of March i8io, Afthough the 
Bowling hearing that the Milford Banlfwas got into dif- 
credit with the country, and that a great run had been party, 
made upon it on that and the preceding day, fuggefted And although 
to C. ji* Phillips and J. Phillips ^ the bankers, that if the t^reft ncTother-*^ 
Defendant would come forward with a large fum in a wife appears than 
liberal manner, and fupport their credit, tlie public would °which 

be fatisfied. The Defendant came to the MUfoxd Bank on proves a claim, 
the fame day;, and feeing that there were feveral perfons 
in and about the bank, who were holders of Milford would com- 
Bank ixotQSt demrmding payment of them, declared to pel a Plaimifl' to 
Bowling and the feveral creditors then prefent, that he 
would aflift the bank with 30^000/., and that he would 
be refponfiblc for its notes to that amount, and requefted 
all the creditors then prefent to make it known to fuch 
of their neighbours, who might be holders of the notes 
and creditors of the bank : upon which, Bo^vling 
propofed to the Defendant, that he, Bowlings fliould 
have the Defendant’s authority in writing to the efFeft 
of the above declaration to the creditors then prefent, as 
an authority for his ufing the name of the Defendant to 
the inhabitants of Pembroke and its vicinity, that the De- 
fendant had agreed to fupport the credit of the Milford 

Bank 



CASES m MICHAELMAS TER»^ 

Bank to the extent of 30,000/. ; and the Defendant; 
agreed thereto ; upon which Bowling drew out the pub- 
lic notice in queftion, which exprefled that*^the Defend- 
ant did thereby authorize Bowling to aflure the inhabit 
tants of the town of Pembroke and its vicinity, that he 
did thereby undertake to be accountable for the pay- 
“ ment of notes ifliied by the Milford Bank as far as the 
«« fum of go, 000/. would extend to pay, which would 
be an additional fecurity to the public to that amount, 
“ to the eftate and effedis of C. A. Phillips and J. PhiU 
** lips Efquires, the partners In that bank. Signed 
Nathaniel Phillips^* in the prefence of two witnefles. 
This notice or declaration fo figned was delivered to 
Bowlings who caufed feveral notices to that cffefl; to be 
printed, and diftributed throughout diiferent parts of the 
county of Pembroke. Bowling kept the original notice 
for feveral days after, until J. Phillips^ one of the part-^ 
ners in the Milford Bank^ and a brother-in-law of the 
Defendant, came to Bowlings and alked him for the 
notice, as the Defendant wiflied to have it, which Bowling 
delivered to J. Phillips^ and the fame was afterwards 
delivered to the Defendant, in whofe cuftody it ftill con- 
tinued at the time of the prefent application. 

Vaughan and Pell Serjts. Ihewed caufe. They ob- 
jected to the rule on two grounds ; firft, that this was a 
motion primes impreffonis^ and that the thing fought for 
was unreafonable \ and fecondly, that the Plaintiffs had 
laid no title before the Court for the claim of this extra- 
ordinary indulgence. It did not even appear by the affi- 
davits who the Plaintiffs were, that they were creditors 
of the bank, or holders of notes, or in any way inte- 
refted in the inllrument in quellion, or that it could be 
of any ufe to them in the prefent aCkion : it is not 
fuggefted that the Defendant in^properly poffeiTed him- 
felf o:^ this papeir ; it has not bsen obtained from the 
to Plaintiffs 
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PlalntifFs or ISionuling^ who might perhaps be confidered 
as their truileCi fince the commencement of the a^ion ; 
if it had^ {here might be more colour for this applica- 
tion. In a late cafe in the Court of King’s Bench, Taylor 
V. OJbflrne^ the a^ion was brought againft the Defendant 
OJborne^ as the furvivor of three partners, upon bills 
iflued in the name of OJborne and Co. Upon the firft 
trial the Plaintiffs were nonfuited by the pVodu£l;ion of 
the partnerlhip agreemeht, which was in the poflelTion 
of the Defendant, and was not ftamped. Upon a fecond 
a£{ion being brought, Burrnugh and Hullotk^ for the 
Plaintiffs, obtained a rule niji that the agreement might 
be produced ^and ftamped. The Court aflccd if there 
were any inftance of fuch an indulgence, the perfonS 
applying being no party to the inftrument, and refufed 
the application. This cafe is precifely fimilar to that, 
for thefe Plaintiffs are no parties to the inftrument. If 
they are, their proper application is to a court pf equity, 
where alone can they obtain this indulgence : but if the/ 
took the bills after the inftrument ligned, he has no 
equity. At leaft, it ought to appear to thepourt by the 
affidavits, either that the Plaintiffs were induced to 
take the notes of the bank upon the faith of this gua- 
ranty, or that upon that reliance they forbore to fue. 
In the cafe of Cook v. Stocks^ Tidd Pr. 5th edit. 486. n.y it 
does not appear that the obje£lion was taken, or that the 
perfon there applying was not a party to the inftrument, 
and therefore had an undoubted right to have accefs to 
it ; and the exprefs refufal of the Court of King’s Bench 
in Taylor v. OJborne was Qf much greater weight on the 
contrary fide. Statutes have been made for the exprefs 
purpofe of compelling the produflion of (hip’s articles \ 
aG. a. c. 36. /8., and 31 G. 3. c. 39. /6., the ne- 
ceflity of a legillative enafbment for that purpofe is 
ftrong evidence of what the law upon that fubjeA was 
before that ftatute with refpeft to (hip’s articles, and 
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llill is with refpeft to , all other inftruments, and that 
fuch produAion can only be compelled by the means of 
a ftatuto. The Court has no jurifdiftion to Compel the 
produftion of any paper in the hands of a Defendant by 
a rule of this fort. The only mode in which they ac- 
quire jurifdiflion over a Plaintiffi is, becaufe he .has 
fomething to afk, and the Court can and does reftrain 
his progrefs^i till he will do what they think juft and 
reafonablc; but the only engine by which they extort 
his confent) is a ftay of proceedings, by entering impar- 
lances, ad infinitum^ till he* complies ; that mode of com- 
pulfion, however, cannot be made applicable to a De- 
fendant. If they poflels a dire£l jurifdiftion even over 
a Plaintiff, why is there no inftance to be found of a like 
rule enforced upon a Plaintiff by the terror of an attach- 
ment ? The purpofe of this rule would alfo be contrary 
to the policy of the revenue laws, fo far as the object 
of it is tlie produftion of a copy, while the •original re- 
gains unftamped ; for fuch a pra£lice will difeourage the 
ftamping of originals. 

Shepherd^ *LenSf and Bejl^ Serjts., cenirh. The mere 
purpofe of this rule is to get the inftrument ftamped, 
that if the Defendant fiiall produce it at trial, it may be 
admiffiblj evidence ; and that he may not prevent the 
produ£lion in evidence of the copy which the Plaintiff 
poffeffes, by producing the unftamped original. Ship's ar- 
ticles and charter-parties not under feal, have often been 
directed to be produced. The lame thing was granted in 
the cafe of Cooke v. Stocks. This cafe is very diftinguifti- 
able from thofe in which infpeftion of corporation books 
has been denied to perfons not intcrefted in them ; for 
this is the very contracl: upon wliiclP the acrion is 
brought. An application to a court of equity for a dif- 
cpvery, would be nugatory •, for the Plaintiff is already 
pofleffed of the contents, and copies of this paper, but 
14 has 
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^ no means of giving thm in' evidence : if, therefore^ i 81 1. 
the Plaintiff cannot obtain this rule, he is deffitute of. ^****v"'^ 
telief. The inftrument being in the cuftody of a party, 

^fuhpKna duces tecum cannot be had againff him. The N. Phillifs. 
Court, and Judges at chambers, have often compelled 
the produ^ioii of inftruments in the cuftddy of Defend- 
ants. It is impoffible that the numerous rules which 
have been made at chambers for limilar purpofes, can 
have been all made by confent. In the cafe of Tayl&r v. 

O/harne thg: Court of King’s Bench recognized their own 
jurifdi£tion, but held that inftance unfit to exercife it* 

This inflrument is in an improper cuftody, for it ought 
to have continued in the hands of Bowling the depofitary 
and truftee of all parties, and he would have been com- 
pelled to produce it en his fubpaena^ nnd the Defendant 
cannot difeharge Jiimfelf dr his truftee from that duty 
by his own wrongful a£l. The Plaintiffs are, as it ap- 
pears by the declaration in the caufe, creditons of the 
Milford bank, and therefore parties to this inftrument. 


In the courfe of the argument, Mansfield €• J. at firft 
exprefied a doubt -whether the Court had any jurifdiclion 
to interfere, other than that which they exercifed over 
Plaintiffs through the medium of imparlances ; but he af- 
terwards thought it by no means clear that the Court can- 
not make a peremptory order on a Plaintiff for the produc- 
tion of deeds, and enforce it by way of attachment. If 
the Plaintiffs took the notes after this notice was given, 
unlefs they were after-drawn notes, they had the ftronger 
equity, becaufe they took them upon the faith of tliat 
guaranty. Heath J. obferved, during the argument, that 
the rule reftraining the produflion of inftruments to the 
application of a party named therein, was much too 
ftri^ ; for fuppofe a perfon, though no party to a deed, 
took an eftate by way of remainder, he had neverthelefs 
a ftrong intereft in the deed, and was entitled to compel 
Voi.. IV. M the 
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i8ii. 


Bateman 


N«PuiLUF3. 


the^produ£l!on. In the cafe o£ a copyholder^ it wif 
fufBcient to enable him to obtain an infpeflion of the 
court rollS) that he claims an intereft under them ) it it 
not necciTary to fhew by affidavit that he has an intereft. 
He had often made at chambers orders fimilar to this 
which was now prayed. 


Mamsfield C. J. delivered the opinion of the Court. 

This is a rule, calling upon the Defendant to produce 
a certain paper, and it is made on the ground that the 
Plaintiffs are interefted in that paper, and tliat is the 
only ground on which they can fupport their applica- 
tion. On the declaration the Plaintiffs ftate, that at 
the time of the giving of the guarantee, they held feme 
notes, and in corifequcnce of it, became poffeffed of 
others. They ftate in their affidavit, that the paper in 
queftion was delivered to* Bowlings who caufed feveral 
fuch papers to be printed and affixed in various parts of 
the county, and that he gave up the original in confe- 
quence of an application made by the Defendant. This 
affidavit is .not anfwered, therefore we muft fuppofe that 
the inftrument is in the poffeffion of the Defendant, 
iiRce he does not deny it ; and the queftion is, whether 
the Court have jurifdi^ion to compel the produflion of 
it for this purpofe. No doubt, if the Court has fuch a 
jurifdi^iion, it will be extremely convenient for the pur- 
pofes of juftice. In many cafes the courts compel pro- 
duction, as of records of corporation books, in cafes of 
quo warranto. This paper is certainly not of a public 
nature, like corporation books or records, but it is a 
paper in which the Plaintiff is interefted. In the cafe 
of OJborne v. Taylor in the Court of King’s Bench, it 
feems admitted, that if the party had been interefted, he 
might have had the produfiion of the inftrument. The 
Plaintiff in that cafe was not a party to that agreement, 
\>ut a perfect ftranger, and not interefted in it| therefore 

it 
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it was properly refufed. But is it poflible to fay, upon 
reading this paper, that any man who held any of thefe 
notes, or Ihould take them, was not interefted ? When 
a man grants by deed poll, no perfon executes, but the 
grantor; yet is^it tq be faid that the grantee is not a 
party ? It is impolTible to fay then, that all the perfons 
who held any of thefe notes, were not as much parties 
to the paper, as if they had figned it.; therefore, ac- 
cording to the authority of the Court of King’s Bench, 
that part of the rule which requires the Defendant to 
produce the paper to be llamped, muft be made abfo- 
lute. We {hould have had a dilEcuIty, (which occurred 
to the Court,} in granting the other part of the rule, 
which prays that the Defendant may be reftrained from 
producing the original, and that the* Plaintiff may give 
the copy in evidence, becaufe it is a means of pre- 
judicing the revenue, as it» would make it lefs ne- 
ceflary for perfons to put (lamps upon their in- 
ftruments. 

Heath J. My Lord has gone fo fuUy into the 
grounds and circumdanccs of this cafe, that it is unne- 
ceflary for me to repeat them. Certainly the jurifdic- 
tion has been frequently cxercifed, and very much to 
the advantage of fuitors, and the furtherance of juftice^ 
A diftin£lion is made by my Brother Pr// between the 
application by a Plaintiff and that which is made by a 
Defendant, and he has relied on the mode ufed to 
compel a Plaintiff to produce an inftrument of which 
he has the cuflody, by permitting' the Defendant to en- 
ter imparlances, as a proof that the Court has no power 
over Defendants ; but it is every day’s p'radlice, where 
a Defendant gives notice of a fet-off, for the Judges 
at chambers to make an order, that the Defendant (hall 
not be at liberty upon the trial to give mdence upon 
the fet«oflF, uhlefs he delivers to the Plaintiff a particular 

M a of 
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The plea of nnn 
ajpumpjit to a de- 
claration in debt 
may be treated as 
t nullity. 
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of the items of fet off (a). Thfe remainder-mari who 
takes an eftate is not a party to the deed, but (hould 
he not have accefs to the deed upon application ? 

Chambre J. I am of the fame * opinion. The 
parties who now make the application are not inftru- 
mentary parties, but they are parties in intereft. 

Rule abfolute as to fuch part as 
prayed that the paper might be 
produced in order to be ftamped, 
difcharged as to the refidue. 

Mr. Juftice Lawrence was abfent this day in con- 

fequencc of indifpofition. 

• 

(a) But qvare whether a De- the compulflon is not laid on Kim 
fendant who gives notice of in his character of aSlor^ not of 
fet off, is not, pro tanto^ in the Defendant, 
nature of ah aBor ? and whether 


Brennan v. Egan. 


^£ 5 rSerjc. had obtained, on the authority of Coppin 
V. Carter^ i T. R. 462., a rule ntfi to fet afide for 
irregularity, with coils, a judgment which the Plaintiff 
had figned for want of a plea, upon the confidence that 
the plea of mn ajfumpfity which the Defendant had 
pleaded to a declaration in debt for work and labour, was 
equivalent to no plea at all. 


Clayton Serjt. now (hewed caufe. There is no diC- 
tindlion in pleading between nihil dicere and infufficienter 
^icere. Telv. 38. Hughes Phillips, Coppin Carter 
was diitinguilhable from this : for there an offence was 
charged, and not guilty was a relevant iffue. Stafford 

y, LiitUy 
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V. Little^ cited in a nofe to that cafej is direAly in point 
for the Plaintiff. 

Mansfield C. J. It is an extraordinary thing, that 
ml debet exprefTe^ the fenfe of the general iflue in ajfump^ 
Jitf much better than mn aJfumpftU For^ upon non 
ajfumpftt^ may be given in evidence a releafe^ or payment, 
or any thing which {hews that there was no caufe of 
a£Iion at tlie time of the adlion brought \ although the 
form of the iffue is, that the Disfendant did not under- 
take, whereas the truth may be that he has undertaken 
and has performed. If we follow precedents, however, 
we mud fay this plea is a nullity, and the judgment 
regular ^ and therefore I am lorry to fay that the rule 
can be made abfolute, only on the terms of the Defend- 
ant paying the coils. 

Rule abfolute on payment of cods. 


165 


1811. 

Buxnkan 


•Vm 

£oan. 


Clayton v . Dilly. 


AW. 33. 


was an adlion for money paid, and money had 
and received, which was tried before Mansfield C. J. 
at the WeflminJUr fittings after Trinity term i8ir, when 
the Plaintiff proved his having paid 105/., and proved 
the Defendant’s hand-writing, authorizing the Plaintiff 
to bet for the Defendant at Epfom races, and proved that 
he had betted two bets 0/ 50/. each on a horfe named 
Pledge^ and another bet of 5/., admitted to be legal, all 
of which were loft and paid by the Plaintiff \ and he 
now brought this aflion to recover from the Defendant 
the mo^ey he had fo advanced for him. Tlie jury found 

M3 .a ver- 


A PlaintifT wlio 
by the Defen- 
dant’s authority 
lays illegal bets 
in the Defendant’s 
name, and loHng, 
pays them v^ith- 
out a fuhfequent 
exprefs direc- 
tion fo to do, 
cannot recover 
from the Defen- 
dant the amount 
of the money 
fo paid. 
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9L verdift for the Plaintiff, fubje£fc to the point, on 
which 

Pell Serjt. in this term obtained a rule nift for re- 
ducing the verdidt from 105/. to 5/., that' the bet- 
ting-being, by virtue of the ftftutes 16 Car, 2, c. 7. /• 2* 
and 9^////. <.14. / 6., an illegal tranfadtion, to which 
the Plaintiff was himfeJf privy and inilrumcntal, and the 
Defendant having paid the money by the authority of 
the Plaintiff to the wJhner, the Plaintiff could not now 
recover it from the Defendant. [^Lawrence J. obfeived, 
that it Iiad been held that a cafe was not within that 
fedlion of the ftatute of j 4 /in, which makes it illegal to 
bet on the fidcs or hands of fuch as do or ffiall play 
as therein aforefald,** unlefs it were a betting on- the 
fides or hands of perfons playing at a game.] 


Lens Serjt. on a fubfequent day in this term (hewed 
caufe againft this rule. He admitted, in confcquence of 
the decided cafes, the illegality of the two bets in quef- 
tion. Alctnhrook v. Hall^ 2 Wilf, 309. Blaxtcn v. Pye^ 
ibid, Goodburn v. Marley^ 2 Str, 1159. Although, if 
the matter were now res Integra^ the dodtrine of Bar» 
jeau V. Walmejleyy 2 Sir, 1249., would rather be adhered 
to. l 3 ut although the tranfadtion was illegal, and al- 
though the Plaintiff^ had knowledge of it afterwards, and 
in that fenfc was privy to it, yet as the Defendant might 
have exercifed all the authority entruffed to him in legal 
and not in illegal bets, it could not be faid that the 
Plaintiff was a party, or inftrumental to the illegality, 
and therefore he might recover. He referred to the 
cafes of Faikmy v. Reynous '^nd ' Riehardfony 4 Burr, 
%q 6 ^. Petrie v. Hmnayy 3 T. j?. 418. 

f Pell Serjt., in fupport of his rule, obferved, that ftll 
tbefe apthorities had lately undergone full difeuflion in 
4 the 
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the cafe of Webb v. Broobe^ ante^ 3. 6. The rule has 
been eltablilhed by the cafes of Lacauffade v. Wbitey 
7 T. R. 535-> and Howfon v. Hancock, 8 71 R. 575.» tliat 
a perfon cannot render that legal by employing the 
agency of another, which he could not legally do dU 
reftly by himfelf. The Plaintiff* comes to aik the Court 
fo adiff him, through the medium of another, in the 
illegal practices of betting and horfe-raemg. He alfo 
referred to the cafes of Havelock v. Rockwood, 6 T.R. 
268* and Ayhert v. Waipi, ante, 3. 277. [Cbambre J. 
referred to Cotton v. Tburland, 5 7 . R. 405.*] 


x6'j 


1811. 

Claytoh 


V. 

DWn 


The Court gave the parties further time to conCder 
the authorities, and on a fubfequent day Heath J* ob- 
forved that the following cafes wer^ relevant. Ea parte 
Mather f 3 Vefo 373., where Lord Rofslyrty Chancellor, 
faid, he had often had ocC'afion to think of thofe cafes 
on lottery infurances, &c., and it never occurred to 
him to be polTible to (late a diftin£fion between them 
and a cafe repeatedly adjudged ; if a man is employed 
to buy fmuggled goods, if he paid for the goods, and 
the goods come to the hands of the perfon who em- 
ployed him, that perfon (hall not pay for the goods.’^ 
13 Vefo 316* Ex parte Bulmer. Lord Erjktney Chan- 
cellor, went largely into the cafe of Zteers and, Lafiley^ 
6 T Ro 61., and all the other cafes adjudged in the 
King^s Bench 5 but in that cafe, the cafe Ex parte Mailer 
was not cited. And he obferves, that Steers v. loojhhy 
was decided by Lord KenpnC. J. in the abfence oi Grofe 
and Lawrence^ Juftice^^ 

* 

Pell referred to the cafe of Ribbans v. Crickett, i Bof. 
264. 

Adjornatur. 


m 4 


Mansfield 
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Mansfield C. J. on this day delivered the opinion of 
the Court. 

Upon the difculSon of this rule, a great many cafes 
were cited, and not all reconcileable to each other ; but 
confidering this cafe, upon the inference to be drawn 
from all the cafes, it isimpolGble that this adlion can be 
fupported. In Petrie v. Hannay^ the Plaintiff fucceeded 
upon the ground of an exprefs order to the man to pay 
the money, that is, the defire of the teftator ; and he 
could not have refifted *it. In Faikuey v. ReyfwuSi there 
was an order to pay die money, though it was on an 
illegal contrail ; and the reafoning of Buller and Grofe 
Juilices, in favour of the Plaintiff, in Petrie v. Hannay^ 
would have applied for the Defendant in this cafe, 
flere is no order from the Defendjint to the Plaintiff tp 
pay the bets that he loft ^ and though, from the nature 
of the tranfaflipn, it is natural that the Plaintiff ftiould 
pay for the Defendant any money he loft, yet that arifes 
out of the nature of the tranfa£tIon itfelf, which is an 
illegal tranfaAion, in which the Plaintiff is the principal 
a£lor \ it is impoflible, therefore, to fay that the Plaintiff 
can recover this money, which he has paid in pu^fuauce 
Qf this illegal tra^faAion. Therefore the 

]|iu|e mull be made abfolute. 
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Hubbard v. Jacksok, 


Nov* » 5 » 


I 

''jTHE PlaliitifF/in the firft part of his firft count, pro- A policy was 
ceeded in declaring in the ufual form upon a policy at four 

of infurance, efFefted by himfelf on the 5th day of June on hemp marked 
1807, at and from St Peterjburgk to Chatham^ Woolwfch^ and valued, 
London^ Portfmouthj or Plymouth^ or eitlier, and in- ^msoT^en^ni 
eluding rilk in craft, upon goods, in the good (hip or upon arrival at 

veffel called «« Ship or Ship:-,” warranted to fail on or certain ports, ^id 

* ^ , • warranted to fail 

before the 20th of Augujl 1807, old ftyle, beginning the before the 20th of 

adventure from the loading thereof on board atSr. P^r- which 

Urjburghy valued at io,oooA on hemp, marked P, valued By 

at 45/* per ton, at a premium of four guineas per cent to a memoi-andum 

return 4 </. per cent if the (hips (hould fail with convoy “'dorfed, the u^n- 

r 1 « « /• t 1. t i-i- 1 derwriter, for four 

from the Sounds on fuch part as (hould be dilcnarged guineas additional 

in the river j 40/- per cent, on fuch part as mi^t be dif-*and the return of 

charged at Portfmouth^ and per cent upon fuch part fblblvedThe af-^* 
as might be difeharged at Plymouth^ and arrive ; and fured from the 
after averring the payment of 20 guineas premium, mu- 
tual promifes, and the Defendant’s fubfeription to the Auguft^ fo making 
policy for 500/., the Plaintiff alleged that after the mak- it a winter rifk, 
ing of the policy, the Plaintiff was delirous to withdraw mat^onhe^em^ 
the mark of tlie hemp, as fpecified in the policy, and the Held thatthefe 

warranty of failing before or at the time in the policy were "ot fuch al- 
, • 1 terations of the 

mentioned, whereof the Defendant had notice, and fubje< 5 l-matterin- 

thereupon, afterwards, on the 6th of OBoher^ in the lured, and of the 

fame year, by a memorandum indprfed on the policy, **t*they 

and fubferibed by the Defendant, by one P. his might be made by 

agent duly authorized, it was agreed^ by and between 

the Plaintiff and Defendant, for the confideration pf aiiy^new'ftmp. 

four guineas additional, and allowing gs. per cent, lefs 

return than was ftated in the policy, to withdraw the 

mark of the hemp fpecified in the policy, and the war> 

fspity of fiiilin^ i and the policy was thereby declared to 

be 
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|8ll. be upon the following veflcls, yiz. the Sufannah^ Pro^ 
Melanthoi and Adonis^ that is to fay, on hemp to 
be carried and conveyed by thofe veffels on the voyage in 
Jackson* the policy mentioned, of which the Defendant had no-« 
tice, and in confideration thereof, and ahat the Plaintiff 
had paid him the premium of 20 guineas, being after the 
rate of four guineas for the aflurance of 500/. 

upon the premifes in the policy and memorandum men- 
tioned, ^hat is to fay, on hemp to be carried by the 
Sufannahy Progrefs^ Mdantho, and Adonis, on the voyage 
in the policy mentioned, and that the Plaintiff had pro- 
mifcd the Defendant to perform every thing in the policy 
mentioned on his part, except as to the mark on the 
hemp and the warranty of failing therein mentioned, 
the Defendant undertook to become an infurer to the 
Plaintiff for 500/. on the premifes in the policy and me- 
morandum mentioned, viz. on hemp to be carried by the 
Stifannah^ Progrefs, Melantho, and Adonis, on the voyage 
' oa the policy mentioned, valued as aforefaid, and would 
fulfil all things in the policy on his part contained, as 
fuch affurer, except that the return of premium in the 
events in the policy mentioned was to be 5/. per cent. 
lefs than in the policy was mentioned. The Plaintiff 
then averred, that the fhips were in fafety at Peterjburgh, 
and that hemp to the value of 20,000/. was there put bn 
board, viz. 128 bundles of heifip, value 6000/., on 
board the Sufannahs 97 bundles, value 4500/., on board 
the Progfe/ss 157 bundles,^ value 7000/., on board the 
Melantho; and 89 bundles, value 3000/., on board the 
Adonis; that the Plaintiff w^s interefted to the whole 
amount ; that the fliips failed on the voyage, and that 
the Melantho, Progrefs, and Adonis, with their cargoes, 
were loft by capture, and that the Sufannah was after- 
wards fo taken likewife. In the fecond count, the Plain- 
jtift declared on the policy and memorandum indotfed, 
a9 follows : He alleged, that on the 6th of QSlober 1807 

ho 
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lie effected a policy^ purporting thereby and containing 
therein in fubitance and to the effeft following ; that the 
Plaintiff made aflurance at and from S/, PeUrJburgh to 
Chatham^ Woolm^chy Londotiy Portfmouth or Plymouth^ all 
or either^ including riik in craft, upon goods by (hip or 
lliips, valued at 10,000/., on hemp, valued at 45/./^;- ton, 
at the premium of eight guineas per cent, tt) return 40X. 
per cent,y if the (hips failed with convoy from the Sound, 
on fuch part as might be difeh^rged in the river, 35/. 
per cent, on fuch part as might be difeharged at Portf^ 
mouth, and 30 j. per cent, upon fuch part as might be dif- 
eharged at Plymouth and arrive ; and that the infurance 
was by the faid policy declared to be on the following 
veflels, viz. Sufannah, Progrefs, Melantho^ and Adonis ; 
that is to fay, on hemp to be carried by thofc (hips on 
.the voyage in the policy mentioned : he then proceeded 
with his declaration as in the former policy. There 
were alfo the ufual money counts. » 

Upon the trial of this caufe, at the fittings in London 
after Trinity term 18 ii, h^ioxQ Mansjield C. J., it ap- 
peared, that the policy and the memorandum indorfed 
thereon were of the dates and to the effefl: averred in 
the firft count of the declaration, and were refpedlively 
fubferibed by the Defendant, through his broker, and the 
refpeflive premiums paid. It appeared in evidence that 
the Melantho, one of the (hips upon which the intereft 
was declared, foon after, the fubferibing of the policy of 
5th June, arrived in Englmd in Augujl^ with a cargo of 
hemp belonging ^to the ^^laintifF, but it was not marked 
and had failed again for another, but that this cir- 
cumftance was not difclofed to the .underwriters at the 
time they fubferibed the indorfed memorandum. The 
perfon, however, who (hipped the hemp, fwore that the 
hemp which he inftrufled the Plaintiff to infui;e was diffe- 
rent hemp from that which he (hipped on the firft voyage. 
The veffcls failed on the voyage from Peterjburgh with a 

cargo 
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cargo of hemp, part of which was marked R, in No^ 
vernier^ and were captured. For the Defendant it was 
contended that the Plaintiff could not recover, becaufe 
either the policy was originally intended to attach on the 
fecond voyage, and if it were, then fhere was a fatal 
concealment from the underwriters of a material circum- 
ftance, viz. .that the Mdantho had been at home fo late 
in the fummer ; becaufe that would clearly have {hewn 
that the ri{k would be a winter ri(k, for which the un- 
derwriters always demahded a higher premiunn : or, if the 
policy was originally defigried to attach on the cargoes 
(hipped on the {ir{l voyage, then the Plaintiff could not 
recover, becaufe the memorandum indorfed releafed the 
warranty of failing before aoth Auguji^ which made it a 
different adventure “j and alfo becaufe the memorandum 
was intended to effeit a total change of the fubj eft- 
matter infured, from the cargo which arrived by the 
^preceding" trip, to the cargoes which were fiiippcd upon 
the fecond voyage ; and that change would conftitute an 
entire new policy, for which a new ftamp was required, 
but had not been afllxed. Phey contended that the 
hemp marked R meant certain fpecific bundles of hemp, 
which were not the bundles ultimately (liipped. This 
therefore was not fuch an alteration of the policy as was 
permitted, by the ftatutc 35 G. 3. c, 63. y. 13., to tako 
place without a new ftamp. The jury found a verdift 
for the Plaintiff, with liberty for the Defendant to move 
to enter a nonfuit, upon thefe grounds. 


Accordingly, Shepherd Serjtl in this term obtained a 
rule nifi to that effeft, upon thefe grounds, the Court 
refufin^to grant it alfo on another ground, on which 
he infifted, that no communication had been made to the 
underwriters of the arrival of the Melantho in England 
in Augujl from her firft voyage, and obferving that that 
point was purely a queftion for the jury^ who were to 

try 
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try whether any fraud lOr concealment had been p|ac« 
tifed; and. that the jury had thought that inafmuch as 
the Defendant had, upon iigning the memorandum, 
accepted the winter premium, the (hips were at liberty 
to fail when it v^s convenient to them. 

and Vaughan^ Sertjs., now {hewed caufe againft 
this rule. They infilled that this alteration m the policy 
was legal without a new (lamp, being within the flat* 
35 G. 3. r. 63./ 13., and having the three requifites 
defignated by that feflion, viz. firft, the hemp remained 
the property of the fame perfon, the Plaint! flF ; 2. the 
alteration was made before any notice of the determina- 
tion of the rifk ; 3. the premium of infurance exceeded 
10/. fer cenU The withdrawing of the mark was only a 
difpenfation with one proof of identity of the goods, to 
obviate any difficulty upon that head which might arife 
at the trial : as to the extenfion of the time 9f failing, 
the very point that no new {lamp became necelTary on ' 
that account, had been decided in the cafe of Kenftngton 
Snlnglis^ in error, ^ EaJif 2 T'i> In the cafe of Hill v. 
Patten^ ibid. 373. the change of the policy from « {hip and 
outfit’’ of a whaler, to « Ihip and goods,” was clearly an 
alteration of the fubjeft-matter ; yet there Lord Ellen^ 
borough went fo far as to intimate, that the Ihifting ol' 
fucceffive cargoes of goods on board the fame Ihip, in 
the courfe of the fame continued adventure, as in the 
African^ and other trades out and home, might properly 
be confidered as one continued fubjc£l-matter of infur- 
ance, under the term goods ; which is a much ftronger 
cafe than tliis, whore the hemp was identically the fame, 
whether it was marked or not, and howfoever it was 
marked. 

Shepherd and Lens Serjts. contrh. Under the firft policy, 
no recovery could be had for the lofs of any hemp but fuch 

as 
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as was marked R» Under the fecond pollcyi effeflcd 
byliie memorandum^ the Plaintiff may recover for the 
lofs of hemp which is not fo marked : the fecond policy^ 
therefore, attaches upon wholly different £oods, and is 
therefore a new policy, and requires a^ixew ftainp. In 
Hi/l V. Patten it was held, that the memorandum in- 
dorfed wholly did away the firft policy. It is at lead an 
extenfion, if not a total chan^pf the fubjeft-matter of 
the infurance, to do away the mark. 

. Ctfr. adv. vulU 

Mansfield C. J. now delivered the opinion of tlie 
Court., ^ 

After recapitulating the hrd count of the declaration, 
he obferved, that the adlion was brought to recover the 
value of the hemp, according to the infurance effefled 
by the Defendant. On the trial fome doubt was raifed 
whether this policy was not originally intended to apply 
no the goods which came on the iirfl: voyage \ and it was 
fuggefted that the communication made to the under- 
writers that the Plaintiff wiflied to withdraw the war- 
ranty, without more, might induce them to think, that 
though fomething had happened to prevent the fliips 
failing on the 20th of Auguji^ the {hips ftill remained in 
RuJJia; not that they were here, and were to fail from 
thence with their original homeward-bound cargo. But 
thofe doubts are now removed ; and the only remaining 
queftion is, whether the withdrawing the marks on the 
hemp, be an alteration warratited by the ftatute 35 G. 3. 

' /13* without a new-damp affixed. And by that ad 

it is extremely clear that no alteration can be made in the 
fubje£l infured. The 13th fe£t^ fpeaks of making alte- 
ration in the terms and conditions of the policy, but fays 
nothing of making any alteration in the fubje£): infured. 
It was faid by Lord Ellenborough in the cafe cited, that 
the fubjeft could not be changed \ it would be making 

quite 
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quite a new contra£t b^ptween the parties, as, foryn. 
ftance, the fubftituting wool for hemp. The words of 
f. 1 3.. are, ** Provided that the tiling infured Iball remain 
the property of the fame perfon.” The words are ex- 
prefs, and therefore in this cafe, the quellion is, whether 
the alteration of the letter R on the hemp, is an altera* 
tion of the thing infured. If it is an alteration, the policy 
is void for want of a new ftamp, but if it is not an alte* 
ration of the thing infured, it is an alteration in the terms 
of the policy, warranted by this fedion, and no new 
ftamp is required, and the verdidl is right. It was argued 
that this alteration mull be good, bcca'ufe all the excep* 
tions of being under xos. per cent, y out of legal time, &c. 
were negatived by the evidence. All this is true, but it 
does not touch the queftion, whether,this is an alteration 
of the fubjefV-matter. One does not well underftand 
the meaning of thefe marks. In a general fliip the mark 
is important to dlftinguiih the property of A» from that 
of B., but here no caufe appears for fuch marks. Here 
it is in evidence that the PlaintilF has always great quan- 
tities of hemp ready to Ihip : it does not appear that the 
letter R denotes any particular fpecies or quality of 
hemp, and except for the circumftance of not having the 
mark alleged in the firft policy, the Plaintiff could have 
recovered on that policy without any alteration. lYe 
therefore are of opinion that this alteration is an altera- 
tion warranted by the 13th fe£lion of that a£l: at firft 
it ftruck me that this was not within the meaning of the 
words, ** terms or conditicihs,” this being ratlier a part 
of the defeription of the»fubje£l-matter, than a term or 
condition of the contrad. But we think, on the whole, 
that no new ftamp was neceffary, and therefore the 
verdiA Is right, and the rule mull be difeharged. 

Rule difeharged. 


18x1. 
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1811. 

^ y- i-» 

Nov. %$. Sir Arthur Chichester B^rt. v. Oeorge 
, Chichester Oxendon, Efq. 

A devife of all '■ I ‘‘HIS was an aAion of trefpafs on the cafe, in which 

my of AJh- PlaintilF declared, that the Defendant was feifed 

tofit panes a fee- , , 

fimple, as defcrip- of and m a dole called Xyf Croft Coppice^ with the ap- 
tive of the intereft purtenanccs, at the parifli of AflAon^ in the county of 
J^To^^the^fi^uadon demefne as of freehold| the reverfion 

of the land. thereof belonging to the Plaintiff ; and that the Defend- 
ant, contriving to aggrieve the Plaintiff in his reverfion- 
ary eflatc and intereft in the faid dofe with the appurte** 
nances, whilft the Defendant was fo feifed thereof, on 
divers days wrongfully and unjuftly felled divers oak 
trees, then growing in the faid dofe, and took and car- 
ried away the fame, and converted them to his own ufe, 
whereby jhe Plaintiff had been and was aggrieved and 
•■prejudiced in his reverlionary eftate and intereft in the 
faid dofe. There was alfo a count in trover for trees. 
The Defendant pleaded the general iffue. This caufe 
came on to be tried at the Devon fummer alEzes 1811, 
when a verdid: was found for the Plaintifl^ witli nominal 
damages, fubje£b to the opinion of the Court upon a 
cafe, which ftated, that the late Sir John Chichejler^ Bart., 
beiiig feifed in fee of the dofe mentioned in the declara- 
tion, with other premifes, in the parifh of AJbton^ in the 
county of Devon^ on the 3d of Sept, 1808, made his will 
duly executed and attefted f 6 t palling real eftates, in the 
' words following : « I give my eftate of AJhtony in the 
county of Devonjbire^ to George Chkhefer Onendon^ fe- 
cond fon of Sir Henry Onendofif Bart, of Broome^ in the 
county of Kent. I give the houfe in Seymour Place^ for 
which I have given a memorandum of agreement to pur* 
chafe, and which is to be paid for out of timber which I 
teve or4ered to be cut down, to the Reverend John San- 
7 ford 
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/ir^ of SAerwill, in De^on/hire* John (L«S.) Chich^r** 
The devifor died without revoking hU will, and the De- 
fendant, who was the devifee named in it, entered into 
the devifed premifes, and on the day ftated in the decla^ 
ration, ordered an oak tree to be cut. down on the clofe 
therein mentioned, which was accordingly done. The 
Plaintiff* was the heir at law of the devifor. 


1811. 


CmCHSSTJCR 

OXENDOK. 


Pell Serjt. for the Plaintiff, contended, that the words 
my eftate of AJhtoni^ paffed only a life-eftate to the 
Defendant. He admitted that the words << all my 
eftate,*^ and my eftate in,** and « my eftate at,** wilt 
refpeclively pafs a fee : but he conceived that mj; eftate 
cf AJbton was equivalent to faying my AJbton eftate, and 
that if the tefbitor had ufed the latter exprellion, it 
would have been only deferiptive of the locality, and not 
of the intereft intended to be devifed : he endeavoured 
to fupport this pofition by the doubts which Lord 
Hardwiejie had entertamed upon a fimilar point in Good^ 
•wyn V. Goodwyn^ i Vef^ 227. 


The Court interpofed, without hearing t^ens Serjt., 
who was to have argued that this devife would pafs 
a fee. 


Mansfield C. J. I do not think it would have helped 
the Plaintiff much, if the teftator had faid « all my Ajh- 
ton eftate :** if a cafe can be found, which is, in words 
•md fyllables, the fame as thi|, and contrarily decided, we 
are bound by it \ but if not, I think the cafe is clear. 
It fortunately happens that the rule of law in this cafe 
coincides with the intention of the teftator :• to be fure 
nothing can be ftropger than thefe words. 

Judgment for Defendant 


Tot. IV. 


N 
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Wainhouse V . CoWIE. 


Every perfon ^HIS was an ad ion brought to recoyer, as for a total 

^boaiT^veM fuftained by the capture of goods on board the 

which fails with- flilp Oceans upon a policy efFeded at and from Hull to 

out convoy, docs it Palermo^ Mejftnay and Malta^ or Malta^ MeJJina^ and 
at his own peril of , 

her having a fuffi- all or any, With leave to call at Gibraltar for all 

cient liceiiLe for purpofes whatfoever, to take in and difrharge goods at 
out wliich^^all^-^* places the veffel might touch at, and with 

furances on his leave to tranf-fliip the goods by any other veffel from 
goods are void, by Palermo to MeJJina^ Or from Malta or Mejftna to Pa- 
r 57*^ ' upon the fliip Ocean j” and the policy was thereby 

Although the declared to be upon goods, paying average on each 
ownerof the goods package, as if feparately infured, valued at 6665/. 4//^ 

tended tlutthc XJpoii the trial of this caufe, at the fittings after Trinity 

Ihip fhould have term 181 1, before Mansfield C. J. and a fpecial jury, the 

* dthou^gh*^* appeared to be, that the Plaintiff, who refided at 

he lived at a dif- Halifax^ being defirous to export goods with expedition 

tance from the Palermo on board a running fliip, engaged by their 

port, and had no n 1 r rr . 

concern with the agents, Halit Emmett and Co. of //«//, to fliip a quantity 

nunagement of of goods froiii that port on board the Ocean, then lying 

obtaining for* h^er Hull, which Inghams, brothers, of Leeds, had chartered 

the neceflary docu- forthe fame voyage, and which they intended, and re- 

^ prefented by public advertifement, to be* an armed 
A licence to fail * . ^ ^ 

without convoy to running fliip, carrying ten guns : and not completely 
a' port which a (hip loading her on their own account, Inghams had laid her 
freight as a genera^, (hip. The Plaintiff accord- 
fufficient licence to ingly, with a full knowledge that this was a running 
authorize her to inftrufted their correfpoiidents, N. AnA R. Wain- 

run, without h* , - . r J rr e\ ^ • r 

ccnce or convoy, houfe, in London, to effect the mfurance in queflion : at 
for the reCdue of the time of effeding the policy in London, on the loth of 

!d« hM !ouchId^^^ broker reprefented to the Defendant and 

that port. ^ 

A licence to Gibraltar w'ill not legalize a voyage to Palermo, Mejftna, and Malta, 
touchiiig at Gibraltar^ and finding there neither licence or convoy. 

the 


nunagement of 
the (hip, or the 
obtaining for her 
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the other underwriteis that the Ocean was a running i8ri. 
(hip ; and the premium^ which was fix guineas per cent,, 
was the higher on that account. He did not reprefent 
to them that the fliip would have convoy from Gibraltar. CowtE, 
The mafter of the Ocean, on the i6th of July, at Hull, 
received the Plaintiff’s goods on board from their agents 
therei and on the fame day figned to their order bills of 
lading. The broker of Inghams refident at Hull, pro- 
cured from London, through the agency of a clerk of the 
cuftom-houfe at Hull, and without any communication 
with the Plaintiff, delivered to the mafter of the Ocean, 
on the 1 6th of July, together with the (hip’s clearance 
for Malta, MeJJina, and Palermo, a licence to fail with- 
out convoy, with ten guns and eleven men, from Hull 
to Gibraltar, containing no reference to the voyage in- 
fured. It was in evidence that neither Inghams, who 
chartered the vcffel, nor the Plaintiff, knew that the 
licence was a licence to Gibraltar only, until after the ^ 

(hip had failed from Hull on her voyage, which (lie did 
on the 18th, having on board the complement required 
of men and guns. On the 25th of Augujl (he. was driven 
by a gale of wind into Gibraltar, where, but for that cir- 
cumftance, (lie would not have touched. On her arrival 
there, the mafter enquired firft for fome perfon autho- 
rized to grant him a further licence to proceed on his 
voyage without convoy ; but finding none, he next ad- 
dreffed himfelf to the officer commanding on board the 
Norge, the fenior JBriti/h naval officer commanding on 
that ftation, and enquired fo^ convoy to Malta, Mejftna, 
or Palermo: that officer informed him that no convoy 
was then likely to be appointed, and that it was nop 
ufual to appoint convoy from Gibraltar to thofe parts of 
the Mediterranean, and recommended him to fail in com^ 
pany with other ve'^ela for mutual protedion. He failed 
accordingly on the 5 th of September ifi company with two 
other veffelsj from which the Ocean was feparated in a 
N 2 fpg 
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i8m. fog on the 8th, and was on the 14th captured by a 
L , French privateer. The Plaintiff’s intereft was admitted. 

wv AINIIOUSE " * ^ 

It was in evidence that no perfon reffdent at Gibraltar at 
CowjE. that time had authority from the lords pf the admiralty 
either to appoint convoy, or to grant licences to fail 
without convoy. It was further in evidence, that it was 
the general {>ra£iice of the lords of the admiralty about 
that period to appoint convoy to Gibraltar^ but not for 
Palermo or other places beyond Gibraltar i that vcflels 
were fometimes recommended to take convoy from Gib- 
raltar : but that was not done here; that fo lately as the 
aad of June a licence had been granted to Malta; that 
there was more hazard in the voyage between Gibraltar 
and Malta than between England and Gibraltar, It was 
objeiled, for the i)efendant, that the policy was void, in- 
afmuch as the licence obtained did not extend to the 
voyage infured, and that the veffel therefore failed with- 
out licence on the voyage infured. By the ftat. 43 G. 3. 
r.57. yii., *<Itfliall not be lawful forany veffel belonging 
to any of his niajefty’s fubjeflis, (except as thereinafter is 
provided,)* to depart from any port of place whatever, 
unlefs under the convoy and prote( 5 lion of fuch fliip or 
Clips as fliall or may be appointed for that purpofe.” 
And by yi4., In cafe any veffel (hall depart witliout con- 
voy, or fliall afterwards defert or wdlfully feparate or 
depart from fuch convoy contrary to tlie provifions of 
that aft, every policy of infurance, upon fuch veffel, or 
upon any goods, laden or to be laden on board thereof, 
or upon any property, freight, or other intereft, arifing 
out of the fame, whereon infurances may lawfully be 
made, (and wdiich fliall be the property of the mafter or 
other perfon having the charge or command of fuch 
, veffel fo failing without convoy, or wilfully quitting 
tjbie fame, or of any perfon interefted in fuch fliip or 
, veffel, or cargo, who fliall have direfted, or have been 
any way privy to, or inftrumental in caufing fuch ilhip 
3 or 
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or veflel to fail without convoy, or wilfully feparating 
therefrom,) ^all be null and void to all intents and pur- 
pofes ; and further, if any party to fuch infurance, his^ 
her, or their executors or adminiftrators, any broker, 
agent, or other jj^erfon ihali knowingly make or efie£t or 
procure to be made or efFe£led, or (hall negotiate or 
tranfafl any fettlement upon fuch infuraneg, or pay or 
allow in account, or agree to pay or allow in account or 
otherwife, any fum or fums of money upon any lofs, 
peril, or contingency relative to any fuch infurance, 
every fuch perfon (hall for every fuch offence forfeit the 
fum of 200/.” But by feft. 6. “ Nothing in that a£k 
contained, whereby veffels are required not to fail or de- 
part without convoy, fliall extend to any veiTel for which 
a licence (hall be granted to fail or depart without con- 
voy, either by the lord high admiral pf GrMt Britain, or 
by the commiflioners for executing the office of lord 
high admiral, or any three or more of them, or by fuch 
perfon or perfons as (hall be duly authorized by him or 
them, or any three or more of them, for that purpofe.^^ 
Th^ 8th fe£lion provides, that ** the a£t fhail not extend 
to any veffel failing or departing without convoy from 
any foreign port or place, in cafe there fliall not be any 
convoy appointed for fuch fliips or veffels, nor any per- 
fon at fuch foreign port or place, duly authorized by the 
lord high admiral of Great Britain, or the commiflioners 
for executing the office of lord high admiral for the time 
being, or any three or more of them, to appoint convoys 
for fuch veffels, or to grant licences for fuch veSels to 
liiil or depart without conVoy/' \_MatJsJieldCJ. thought 
that as the Plaintiffs knew that the veffel was to fail 
without convoy, it was incumbent on them to fee that a 
fufficient licence for the voyage was procured, and that 
the licence proved was not fufficient ; but referved both 
points j firft, whether the Plaintiffs were privy to the 
failing without convoy within the meaning of the a£l • 
N 3 and. 
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and, feconcUy, iirhether the licence obtained was a 
cient licence for the voyage,: fubjeO; whereto the jury 
found a verdift for the Plaintiff, exprefling rheir opinion 
that it was the conftant courfe of trade that the charterer 
or mafter of the veflel, and not the owner of the goodSj 

fhould procure the licence, 

« 

Shepherd Ser]t. having accordingly in this term ob- 
tained a rule njfi for a new trial, ^ 

Beji and Vaughan Serjts. (hewed caufe. Having ob- 
ferved that a very large fum was depending on this quef- 
tion, and that the defence was unconfeientious, inafmuch 
as the underwriters fublcrlbed the policy, with a lull 
knowledge that the fliip was to fail without convoy, and 
the Plaintiffs knew no more, they infifted that this policy 
was not ^avoided by the convoy a£b. Even upon the 
‘ 4th feflion, the policy is not void, for all the words of 
the fedion muft be^ taken together, and then it will not! 
fuffice that the Plaintiff is merely conufant of the fa£l of 
the veflel failing without convoy. The fpecies of privity 
mentioned in the aft, is fuch a degree of privity as makes 
him inftrumental to the failing without convoy. This 
Plaintiff refidlng at Halifax^ at a gonfiderable didance 
from the port of Hull^ not interfering, or entitled to in- 
terfere with the management of the (hip, is in no degree 
indrumental to the failing without convoy. But fur- 
ther, as all afts in pari mjaterid may be called in aid to 
explain each other, fo, a fortiori^ the feveral claufes of 
the fame aft mud be condrued together, and it mud be 
feen what was the whole intention of the logiflature ; 
and the 6th feftion, coupled with the 4th, fo qualifies 
it, that the offence created by the aft is not merely the 
failing without convoy, but the failing without convoy 
contrafy to the proviCoris of the aft j” to find what 
lb?): isa all the feftions mud be incorporated 5 ziiS the 

4 refu 4 
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rejult that by the words of the 4th fc£fcionj the procur- 
ing the veflel to fail without either licence or convoy, con- 
ftitutes the offence, and ^he policy is avoided only in 
tlie cafe where ^the (hip fails without either licence or 
convoy, with the Plaintiff’s exprefs affent. In this cafe 
it is particularly to be oblcrved, that the Ocean was a ge- 
neral (liip, atid if it were incumbent on the owner of 
every parcel of goods feat by a general (liip, to procure a 
licence for the fliip, there would be as many licences ne- 
ceffary as^therc are configiiors. (^Mansfield C> J. Every 
confignor is interefted to fee that one proper licence for 
the (hip is obtained.] It is true that the convoy required 
by the aCl muff be convoy for the voyage, and that the 
licence required by the a£k muft be a licence for the 
voy age ; but inafm uch as it has been ‘determined that it 
is fufficieiit to fail under the prufe£lion of convoy ap- 
pointed for fo much of the voyage for which government 
think it fulSciont fo appoint convoy, fo is it fuSicient to • 
fail with a licence for fo much of the voyage for which 
licences are ufually granted. The licence is in lieu of 
convoy, and the necefliry of the licence fs only co- 
extenfive with tlic ordinary appointment of convoy ; if it 
were otherwife, the fphere of Britijh commerce, inffead 
of conr»prehending the whole navigablp globe, muft be 
confined to thofe feas, to which we can fpare fliips of 
war, to afl: as convoy. It w^as in evidence that no licence 
could be procured to any point on the voyage beyond 
Gibraltar^ and the Plaintiffs had fufficientiy complied 
with the ftatute in obtaining a licence to the furtheft 
point to which a licence coilid be procured. And this 
would be a fufficicnt title for the Plaintiff, even if he 
were matter of the (hip ^ but the cafe of the oyner of 
goods is very different from that of the matter. For it 
was in evidence, that in the ordinary couvfe of trade, it 
is not the bufinefs of the owner of the goods, but of the 
matter of the (liipi to "procure the licence ; it is there- 

N 4 fore 
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fore no fault in the owner of tEe goods that the veflel 
fails without a proper licence. The Defendant muft at 
leaf): prove a previous knowledge in the Plaintiff of the , 
fhip’s failing without a fufEcient licence^ as well as with- 
out convoy ; but fo far from that being proved, it was 
in evidence that the Plaintiff underftood a licence was to 
be obtainedf and intended it ihould be obtained, but 
that he was ignorant what fort of a licence had been 
procured, nor did he ever know the contents of it, 
until after the fhip failed : if he had himfelf obtained a 
defeftive licence, it might have been faid that he was 
inftrumental to the offence. It is faid that he was conu- 
fant that this was a running (hip. Undoubtedly he was 
fo ; but the Court cannot intend that the Plaintiff de- 
figned to aft illegally, unlefs there be evidence of it ; 
nor was the Plaintiff at liberty to intend that the tnafter 
or charterer of the vcfTel would aft illegally ; he con- 
templated, and had a right to contemplate, that (he was 
a running fhip legally to be licenfed for the voyage, and 
to prefume that the charterers or the mailer would pro- 
cure a legahand fufficient licence in the courfe of their 
bufinefs. It is impoflible to fay that mere ignorance of 
a faft, which it was not the Plaintiff's duty to enquire 
into, (hall not only fubjeft him to the lofs of all his 
property, but fhall fubjeft both himfelf and the broker 
to immenfe penalties, and the Defendants themfelves to 
a penalty of 200/. each, which is a necelTary confequence 
infeparable from the other. But it cannot be that one 
man ihould be rendered a criminal, becaufe another is 
ignorant of fafts. [^Mansjieli C. J. The knowledge has 
no relation to the failing without licence : thettnowlcdge 
mentioned in the aft is the knowledge of the (hip’s fail- 
ing without convoy.] Moreover, this cafe does not come 
within the aft, by rcafon of the eighth feftion'; for the 
port from which this veflel failed without having either 
convoy or licence, was Gibraltam a port at which, by 

the 
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the policy^ Ihc had liberty to touchy and at which there 
was neither any convoy appointed, nor any pj?rfon re- 
lident, authorized by the lords of the admiralty to ap- 
point convoy or grant licences. \Jieath J. intimated 
that Gibraltar wls not a foreign port for the purpofes of 
this a£t.] Either therefore the licence obtained^ was 
fufficient, or the evidence fails to conne£^the Plaintifi' 
with the illegality, of the velTers failing contrary to the 
proviiions of the a£l. 


*8S 
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Shepherd Serjt., contrh. Firft, it Is clear the licence 
obtained was infufficient. The objedt of the convoy 
adt was equally to protedi: the underwriters as the mer- 
chants, for it was defigned to prptedb the property of the 
country from filling into an enemy’s hands. The policy 
of the adl is, that it fliall be rendered generally illegal 
to fail without convoy j but a difpenling power is rc- 
ferved to the government, who, having the heft intel-^ 
ligence, may be fuppofed to be the bell judges of the 
propriety of letting (hips have a licence to fail witlK>ut 
convoy, upon receiving particular informalion of their 
refpedlive ftrength and deftination, and weighing thofc 
circumftances againft the probable dangers of the voyage. 
It will not be contended that if the government had 
determined to grant no licence at all, the iliip might 
have failed without cither licence or convoy ; why then 
may (he fail for Palermo^ without convoy, when the 
government, in their difcretlon, think it wife not to li- 
cence her to proceed without convoy further thaq 
Gibraltar P If a (hip obtaining a licence for a fmall 
part of Jier voyage, may afterwards extend her courfe 
to any point (he pleafes, it will be only necefiary in fu- 
ture to obtain a licence for fome ihort diftance, and 
every merchant will be at liberty to run the reft of the 
voyage without convoy as he may think fit. It is ex- 
prefsly proved that tl^mafter did not intentionally put 

into 
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]8ti* into Gibraltar^ nor ever cleared out for that place ; fo 
that {he never failed on the voyage licenced } and th<$ ^ 
faft which has been inlifled on as affording an argument 

CowiE. for the Plaintiff, that the goveriiment irefufed at that 
time to grant licences to Palermo^ affords the ftrongefl 
argument for the Defendant ; their reafon evidently 
being, that they did not find it convenient to appoint 
convoy for a feafon : the navigation of the Mediterranean 
was fo much more infefted by the enemy than that on 
this fide of Gibraltar^ that the government deemed it ex- 
pedient to let the law take its courfe, and to prohibit the 
navigation of thofe feas altogether. The cafe of the 
owner of goods may be admitted to be diflinguifliable 
from the cafe of the owner of the (hip, if the mafter bar- 
ratroufly or fraudulently fails without convoy, or if hav- 
ing failed with convoy, he barratroufly, tortioufly, or im- 
properly leaves the convoy : neither the owner of the 
‘fhip nor the owner of the goods fhould be prejudiced 
thereby ; but here the owner of the goods knowingly 
puts his goods on board a fliip which he knows is to fail 
without convoy, and which he intends (hould fail 
without convoy : he knows therefore that he embarks 
in that which is an illegal aO, unlefs he can bring him- 
felf within the difpenfation. It is therefore a duty in- 
cumljpnt on him to enquire of the mafter whetlier he 
has procured a fufficient licence ; if a fufficient licciKc 
is flicwn, and the mafter afterwards tortioufly departs 
in contravention thereof, the owner of the goods might 
not be fubjeiled by that fraud to the penalties of the 
aft ; but that is not the cafe here. A perfon who 
agrees to put his goods on board a veflel as funning 
{hip, is furely inftrumcntal to her failing without con- 
voy. it would even have been a breach of ebntraft- in 
the mafter ifl^e had waited for convoy. The {hips fail- 
ing without convoy was not a failing without convoy 
from Gibraltar, a foreign port wlUch alone is excepted 


in 
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in the cafe where no convoy is appointed, but it was a i8il« 
failing from Hull^ 2 L.BritiJb port. If, indeed, the Plaintiff 
could evince that coftvoy means convoy only to leave the 
port he is in, h<| might have fome colour to contend Cowie. 
that a licence to ler^ve the port he was in, would be 
licence for the voyage ; but upon the decided cafes there 
is no colour for the argument. * 

Le^s Serjt., who was to have argued on the fame fide, 
was (lopped by the Court, 

Mansfield C. J. This queftion lies in a narrow 
compafs This is an a£lion brought to recover a lofs 
fuftained by the capture of a fliip infured from London 
to Malta^ Palermo^ and Mejfma. The declaration ftates 
a failing on this voyage, and a lofs by capture. On 
the trial it was proved that the ihip failed without any 
convoy for this voyage, ^vith the privity of the Plaintiff.* 

The (hip was advertifed as a running fliip, it was per- 
fe^Iy well known, ihe was to be a running fliip, to fail 
without convoy for this voyage. The Defendant has a 
right to avail himfelf of this objeftion, if the Plaintiff 
with his privity did put his goods on board, without 
convoy for the voyage ; but it was argued that the Plain- 
tiff’s privity alone will not vacate the policy, but that 
he muft be inftrumental. Now this is direftly contrary 
to the words of the ftatutc, which are, privy to, or 
inftrumental in.” It is not neceflary to decide what 
makes a man inftrumental, but it was never before 
thought that privy” and «« acceffary” meant the fame 
thing ; and that the Plaintiff is privy is no doubt ; 
and the claufe applying to perfons privy or inftru- 
mcntal,” if he is privy, his infuraticc is void. But, it 
is faid, the Plaintiff is prote£lcd by fe£lion 6., which 
c^teppt? from the operation of the aft (hips failing with 

. a lU 
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a licence ; and that although the a£l no where ufes the 
expreflion that the policy (hall be ▼oid if the Aiip, with 
with the owner’s privity, fails without a licence, yet if 
the (hip did fail without a licence, the owner of the goods 
not being privy to the want of a licence, ife (hall not incur 
the forfeiture. But it would be a ftrange thing indeed to 
^nfert in fucl\an inftrument as this, that the (liipper Inows 
the (hip is to fail without a licence. It cannot be necef« 
fary, the Plaintiff fays, that every (hipper of goods muft 
know and fee that a proper licence is obtained. The firft 
anfwer is, every perfon (hipping goods muft know and 
fee that a fufficient licence is given. In the next place, 
what is the captain but the agent of the (hipper in re- 
fpe£t of thefe goods ? and does he not therefore apply 
for a licence as fuch agent ? But every (hipper of goods 
may go and enquire at the Admiralty whether fuch a 
licence was granted or not ; and every merchant knows 
^ it is not the praftice to grant licences for (hips going up 
the Mediterranean. It is impoffible to fay then, on thefe 
twpclaufes, but that the Plaintiff has offended againll 
this a£l, the voyage being without convoy, and with 
his knowledge, and no fufficient licence having been 
obtained. Whether the Admiralty are right or not in 
appointing or not appointing convoy for the Mediter^ 
raneany or in granting or not granting licences, is not for 
the courts of law to decide ; but as the law now (lands, 
and according to the prefent praftice of the Admiralty, 
this voyage is illegal. It is quite immaterial whether the 
Plaintiff knew or not that the licence was infulEcient. 
If the captain acled wrong the Plaintiff may have an 
action againft his captain. 


Heath J. I am of the fame opinion. I cannot add 
any thing to wllat my Lord has faid. 


Cham- 
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Chamb&s J. was of ’the fame opinion* it was a very 
clear cafe. 

Rule abfolute to enter a nonfuit. (a) 


(«) LawrenecJ. wu ibfmt* owing to indi^fition. 


Jk. 


Browj^ Vk Hodgson. 

JJAITNE fent butter to London configned to Pen, by 
the hands of the PlaiutiiF, a carrier^ who^ by mif- 
take deliTered it to the Defendant} and he appropri- 
ated it to his own ufe} felling it ^ and receiving the 
money. Pen had paid Paym for the butter, and Brown^ 
admitting the mtftake he had made, paid Pen tlie value. 
The FlaintiiF declared for goods fold and delivered, and 
for money paid ; and delivered to the Defendant a bill* 
of particulars, To 17 firkins of butter, 55/. 
not faying for goods fold. It was objc£ted for the De- 
fendant, that there was no contrafb of fale, either exprefs 
or ariling by implication of law between the parties, 
upon this tranfa£tion, and that although the Plaintiff 
might have recovered in trover, he could not bring 
ajjitmpfit for goods fold : the count for money paid was 
not adverted to at the trial. The jury found a verdifl 
for the Plaintiff. 


Vaughan Serjt. in this term, obtained a rule nifi to fet 
alide the verdi£t $ and 

Shepherd Serjt. now Ihewed caufe againft it, contend- 
ing that inafmuch as Pen might have recovered the 
value of the butter againft the Defeqdant, it was com- 
petent to the Plaintiff, who had paid to Pe^ the value of 

the 


i8ti. 

Wainhovib 

Cowis. 


Nov* a6. 

If a bill of par- 
ticulars fpecifies 
the tranfadlion 
upon which the 
FiaintiiT’s claim 
arifes, it need not 
fpecify the techni- 
cal defeription of 
the nght which 
lefults to the 
Plaintiff* out of 
that tranfadlion. 

If a carrier, by 
millake, delivers 
to B. goods con- 
figned and fold 
to C*y and B* ap- 
propriates the 
goods, and the 
carriei, on de- 
mand, ^cithout 
a(5lion, pa\s C. 
their value, the 
carrier may re- 
cover It againft B* 
as money paid 
to B\ ule. 

But not as the 
price of goods 
fold and delivered 
to B. 
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the butter, to fue the Defendant^for the price, as money 
paid for his ufe. 

Vaughan contrh^ contended that the Plaintiff was pre- 
cluded from taking that ground, bccailfc he had made 
no claim for money paid in his bill of particulars, but 

only for goods fold. 

' <• 

Mansfield C- J. At the trial my attention was not 
called to the count for money paid, but upon this count 
I think the action may be fuflained. The Plaintiffs 
pay Pen on account of thefe goods being wrongfully 
detained by Hodgson ; they pay the vafue to the perfon 
to whom both they and Pen were bound to pay it : and 
this, therefore, is not the cafe of a man officiouily and 
without reafon paying money for another ; and there- 
fore the a£lion may be fupported. As to the obje£lion 
taken refgc£ling the bill of particulars, bills of parti- 
•culars are not to be conftrued with all the ftriftnefs of 
declarations : this bill of particulars has no reference to 
any counts,^ and it fufficiently expreffes to the Defen- 
dant, that the Plaintiff’s claim arifes on account of the 
butter. 

Heath J. Wc mull not drive parties to fpeciai 
pleaders to draw their bills of particulars. 

Rule difeharged. 
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Rolfe Rogers. 

Rogers v. Burgess. 

I 

JN each of thcfe caufes, which both came on upon 
the fame dayi Vaughan Serjt. had obtained a rule 
nift that the Plaintiffs miglit not recovef their cofts, 
although they had obtained verdiffcs, the verdi£ts being 
for fums under lo/., but might ^ay colls to the Defend- 
ants to be taxed by the prothonotary, upon the ground 
that they had held the Defendants to bail without rea- 
fonable or probable caufe, under the ftatute 43 G. 3. 
/. 46. 

Beji Serjt. fliewcd caufe in both tnftances, upon affi- 
davits which eflabli/hed abundant probable caufe for 
both arreils. 

• 

The Court difeharged both rules, with cofts to be 
paid by the attorney who made the application unlcfs he 
(hould produce an exculpatory affidavit, fatisfadory to 
the Court ; declaring that it was a fhocking thing that 
when they difeharged a rule obtained on fuggeftions 
perfcdlly groundlefs, and made with no other view than 
to put a few mifcrable coils into the pocket of the at- 
torney who 4ire^^d the application, the qonfequences 
(hould fall on the client who knew nothing of the mat- 
ter, and defired that their intention to purfue this prac- 
tice might be promulgated. 
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I 

If a Defendant ’f 
attorney, without 
fufficient ground, 
directs an appli- 
cation under the 
ftatute 43 G. 3. 
r. 46. that the 
Plaintifi^ having 
holden the Defend- 
ant to bail and re- 
covered at trial 
lefs than zo/., 
fhall pay the De- 
fendant’s cofts ; 
the Court, in dill 
charging the rule, 
will dirctft the 
cofts of the motion 
to be paid by 
the attorney. 
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i8ii.* 


Nov* 26 . 

Although a 
bail> having ren- 
dered the ^fen.* 
datit» inlligates 
him to vexatious 
attempts to obtain 
his diicharge 
under an infolvent 
a<St, the Court 
urill not compel 
him to pay the 
cofts of the 
Plaintiff's re- 
filling thofc at- 
tempts. 


WiNSTANLEY V. HeAD. 

JpELL Serjt. made an application, which, he admitted, 
was prima imprejjionis^ that Walter Head, the baD, 
might pay th^Plaintiffhis coils, occaiioned by his oppofing 
the Defendant’s difeharge under an infolvent a£l, under 
the following circumilances. Walter Head had rendered 
the Defendant in his otfrn difeharge. The Defendant ap- 
plied to the Court to difeharge him out of cuftody under 
an infolvent a£l : the Court remanded him becaufe he 
was not an objea of the a^, having been before dif- 
charged. He again, at the inftigation of Walter Head, 
applied to the Ldridon fciTions to be difeharged, but 
when he law that the Plaintiff appeared there prepared 
to oppole him, he defifted from proceeding with tlie ap- 
plication K the Plaintiil had been put to coniiderable e*x- 
pcnce in oppofing and preparing to oppofe thefe ap- 
plications. 

* 

Per Curiam* Since W* Head has rendered the De- 
fendant, he is no longer bail. Take nothing by the 
motion. 


Rule refufed. 
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Reynolds, . Gent., one, &c., v. Caswell and 
Wife, Adminiftratrix/ 


was an aftion brought by an attorney to re- 
cover the amount of his bill for bufineft done for 
the intcftate. Upon the trial of the caufe at the fittings 
iwLoudon^ after Trinity term i8 1 1, before Mansfield C.J., 
it was proved that the bufinefs had been done for the in- 
tellate, and that a bill of coRs had been delivered to hini 
before his death, but that after his death no fimilar bill 
charging tlie adminiftratrix, had been delivered to her ; 
the Defendants not producing the bill on notice, tin; 
PlaintilF gave in evidence a copy ; whereupon Vaughan 
Serjt., for the Defendants, objedied that the Plaintifi' 
could not recover, bccaufe it was not written in words 
nt length, purfuant to the requifitions of the* Ratute 
2 G. 2. c. 23. It contained in fadl the following abbre- 
viations, « for declaration, /6>. 18.’^ — pajfim^ 

24.,” Term Ite, Pd.^* pajjim^ V' fair co- 
pies, “ Serjt” *^AttyP pqlP^n^ Upon this 

objeftion thePIaintilF was nonfuited. It was alfo objedfed 
that as the PlaintilT fought to charge the prefent Defen- 
dant by his adlion, he ought to have delivered a bill of 
coRs, charging him as his debtor j but Mansfield C. J. 
held that the delivery of a bill, charging the inteRate, 


An attorney 
m.iy deliver a bill 
of cofts contain- 
ing fiich abbre- 
vialioiis of EngliJJi 
words as arc ulual 
and intelligible. 


was fulficicnt. 


Shepherd Serjt., in this term, obtained a rule nifi to 
fet afidc this nonfuit, and have a new trial, upon the 
ground tliat the Ratute 12G. 2. r. 13. fi makes it 
lawful for every attorney, clerk in court, and folicitor, 
to write his bill of fees, charges, and dilburfements with 
fuch abbreviations as are now commonly ufed in the E 77 g- 
lijh language.” And that this bill contained no abbrevia- 
tions but Rich as are commonly ufed in corrcfpondeiice be- 
VoL. IV* O tween 
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1 8 l I. tween attornies. If the Abbreviations are fuch as the pro* 
ReVNOi n» thonotary and the party can underftand, it is fufEcient. 

I 

V. 

Caswell. Vaughan Serjt. now fhcwcd eaufe, a|:d commented on 

the abbreviations 2$ unintelligible to any except perfoiis 
of the profeflion, whereas, he contended, it was neceflary 
that they flfould be fuch as illiterate and ignorant per- 
fons, for whofe proteftion the ftatute made, could 
without diffitulty underftand. 

Shepherd^ in fupport of the rule. Any perfon who 
can underftannd thefe words, if written at length, can 
underfland the abreviations here ufed. The right lo 
fue was well veiled one month after the delivery of the 
hill to the inleRate, and his fubfequent death cannot 
diveft it, or render any new delivery of the bill neceffary. 

Mansfield C. J. I am extremely puzzled with this 
aft, by the words ** fuch abbreviations as arc commonly 
ufed in the Englijh language,” for many of the words in 
the bill art not common in the Englipi language : they 
never occur but in attornies' bill, and in books of prac- 
tice. I really do not know what the aft means j but my 
brothers both think that under this fecond ftatute, as 
thefe abbreviations are common and intelligible to any 
profelTional man, the rule muft be abfolute. As to the 
delivery of the bill, there was a complete delivery to the 
party to be charged in his life time. 

Heath J. agreed in opinion. 

Chamdre j.. The words of the ftatute are complied 
. with in both the inftanccs, ana I fee no reafon, cither of 
convenience or otherwife, to make us wifli that the law 
were different : alt the abbreviations are very common. 

Rule abfolute to fet afide the nonfuit. {a\ 

(rt) Laurence J. was abfent this day in confeqiicnce of indJf- 
poHtion. 
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Wright Plaintiff, Wright Deforciant. iVbv* 27* 

% 

IN 1805 G. Wright prepared a writ of covenant and The concord 

concord to pafs the fine of a moiety of a fmall free- Tt”^d 

hold cftatc, in MiddUfex^ which he held by devife^ and pafled the cuftog 

he and his wife pafled the fine before the C!hief Juftice, 

and palTcd the fine through the alienation office, and mitted'a new 

fome other offices, and paid the fees required ; but the conconi and ac- 

concortl of the fine had been fince loft : the clerk of the 

, to be prepared, 

eujios brevium office having now refufed to mark the writ and the fine te 
of covenant, unlefs the concord, or a new concord, was he perfetSed. 
produced, Clacton Serjt. moved that there might be 
a new concord and a new acknowledgment, and that they 
might pafs as a part of the old fine. 

Heath J. at firft faid, he had never known it done, 
and that it would be a new fine to all intents and put- 
pofcs. If parties were fo negligent, and would lofe their 
documents, they muft take the confequences. 

Upon conferring, however, with Mansfield C. J., the 
Court agreed that they could not difeover any mifehief 
that would refult from it, and without referring to the , 
officers ,(who confidcred it to be contrary to all pradice,) 
permitted it to be done. 

Rule abfolute. {a) 


(a) Lawrence J. wu abftnt this day in cox^aquence of iadiC* 
pofition. 



r^6 

i8ci^ 


JVov* 28. 


Warrant of 
atiomcy, in a re- 
covery, amended 
by inlerting an 
additional 
Chrif^ieiK name 
of tlie vouchee. 


1 ^ 013 * a8. 

If a Defendant 
pays money into 
court which the 
Plaintiff does not 
take out, but pro- 
ceeds, and the De- 
fendant obtains a 
verdidl, the De- 
fendant is entitled 
to full colts yf the 
whole adlion. 
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Demandant, • Tenant, O^Brien 

Vouchee. 


J^l/NN/NGTON Serjt obtained permiflion to amend 
the warrant of attorney in this recovery, by in- 
ferting between the w^ords Lancelot O' Briefly* (the 
name of the vouchee,) the word GlanvUW^ upon an 
affidavit of the vouchee that he added this name upon 
the authority of an old family bible, in which it wasr in- 
ferted foon after his baptifm. 



Jeefs V. Smith. 

n 

F this aftion the Defendant had obtained the ufual 
rule of Court, permitting him to pay the Plaintiff, 
or his attorney, 1/., with cofts to be taxed, if the Plain- 
tiff would accept thereof in full dlfchargc of the fuit ; 
but if he would not accept the fame, then permitting 
the Defendant to bring the fum into court, and that it 
fhould be ftruck out of the declaration ; and that upon 
trial of the iffue, the Plaintiff fliould take a verdidi for 
fo much only as he fliould prove due to him above the 
fum of i/. The Plaintiff refufed to accept the i/. with 
cofts, and proceeded to trial, whereupon a verdidi waif 
found for the Defendanb. The prothonotary had 
taxed for the Defendant the whole cofts of the adlion, 
whereupon, 

Lens Serjt. had on a former day obtained a rule ni/t, 
requiring the prothonotary to review his taxation, on 
the authority of fVHton v. Placey 2 Bof. (sf PM 56., and 
Mul/er V. Hartjhorfty 3 Bof. Pull.y ^56. 

7 Pell 
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P«//Serjt. -now (hewed caufe. He obferred that in 1811. 

both thofe caufes the point arofe on confolidation rules, n— 

. JilPPS 

wherein the Plaintiffs in the fliort canfes are entitled to 

their cofts up to the time of paying money into court> Smith. 

though the Defendant fucceeds in the caufe which 

is tried, but that in other cafes the fum paid into 

court, if not accepted, is ftruck out of the declaration^ 

and the caufe proceeds as if that fum had riever been 

declared for, confequently if the Plaintiff did not recover 

more, the Defendant muff have his whole coffa. He 

cited Burjlall v. Horner^ 7 71 iZ. 372. Davis v. Manfell^ 

WiUeSi 19 1. Stevenfon v.Torkey 4 7 . i?. 10. Kahell 
Hudfon^ ibid.% and obferved that the pradlice of the 
Court of King’s Bench was to allow the full coff s. 


Lens contrhi obferved that the two cafes laft decided 
in th^t court appeared to countenance his application, and 
it was hard that a new rule fliould be now adopted in 
this firff inftance. (^i) 


The Court j after confulting with the officers, who ffated 
that the praftice had been fettled for 35 years, ob*. 
ferved that the praftice, by which they ought to abide, 
throws on the Plaintiff all the riik of the a£fion, if 
after money paid into court, he chufes to proceed with 
the caufe. 

Rule difeharged.- 

(a) But fee SAarratt v. Vaughan^ antep 2. 266. Twemhv/ Va 
JBrockp antcp 2. 361. 


03 
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NoVp 28 * 

A trader in 
prifon employed 
an auctioneer to 
fell goo'lsi who 
lent him the pro- 
ceeds by the 
bands of the De- 
fendant ; the 
trader became 
bankrupt by lying 
two months in 
prilbn. Held that 
his aifignees could 
Hot recover from 
the Defendanty 
who was a mere 
bearer* the money 
he had fo received 
and paid over. 


Coles v . F. Wright. 

cafe was tried at the fittings In Middlefex after 
Trinity term 1811, before Mansfield when 

9 verdi£b was found for the PlaintifFs ; and Bejl Serjt., 
on the firit day of this tertn> obtained a rule ntfi to fet 
it afide. 

Caufe was ihewn againft this rule on a fubfequent 
day in the tenn9 by Shepherd Serjt.) who cited Kin^ 

Leith^ zTR^ » and Vernon v. Hanhey^ iT 
R- II3* 

fupported bis rule> and cited Sadler y. Evansj, 
4 Burr. 1984.} and diftinguiihed this from the cafet 
cited. 

r 

The judgment comprehending the fa£t 59 which were 
few and fi{nple9 it becomes unneceflary to ftate them 
here. 

Cur. adv. vult; 

MaNSFiELO C. J. This was an afrion brought by the 
PlaintilF, as alEgnee of the efFefts of Samuel Wright^ 
againft the Defendant^ to recover money allcdged to be 
had and received by the Defendant^ to the Plaintiff’s 
life. The ground of the adion is, that Samuel Wright 
the bankrupt had been committed to prifon, and after he 
had been committed to prifon, he employed Robins^ an 
audioneer, to fell certain goods, who delivered 79/., the 
money produced by the fale, to the Defendant, to be 
carried to his brother, S. Wright. S. Wright received 
it, and paid away part of it, and it does not appear what 
he did with the reit : the Defendant then having re- 
ceived 
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cclved this fum of 79A, it is faid the bankrupt’s ailignees 
are entitled to recover, becaufe S. Wright became a 
bankrupt by continuing two months in prifon; and 
upon the trial the defence was, that the Defendant re- 
ceived the moiley merely as a melTenger, or carrier of 
the money between the one party and the other, and 
that as fuch, and having paid it over, he was not liable. 
We find no cafe in which this doflrine of delation of an 
a£): of bankruptcy, committed by fufTering imprifonment, 
has been carried fo far as to charge a man with money 
received for a trader lying in prifon, at a time before he 
became a bankrupt. There was evidence that the brother 
knew he was in prifon ; and it was urged for the Plain- 
tiffs, that inafmuch as every man is fuppofed to know the 
law, the Defendant was conufaat that his brother 'would 
thereby become a bankrupt. There was alfo evidence 
of a meeting of creditors to confider the ft ate of 
S. Wrighfs circumftances, but no evidence that the 
brother knew it : according to the decided *cafes the* 
adion might be brought againft the auctioneer ; but it 
feems a moriftrous thing to fay, that every one who takes 
money in the character of a meffenger or bearer, fhould 
be fo liable ; it may happen to pafs through the hands of 
two or three perfons, who would each be liable to fuch 
an action. No cafe goes that length, and the doClrine 
of the relation of the aCl of bankruptcy, is in all cafes 
extremely hard, and in many (hocking, and it is not to 
be carried further than we are compelled to carry it : and 
therefore we think we are bound to fay that the Defen- 
dant is not liable to this aClion, and the rule tiifi to 
enter a nonfuit muft be nia(}e 


x8ii. 

Coles 


F. Wright. 


04 


AbfoIufe> 
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Nov , zS. 


■ If two perfons 
rxclungc accept- 
ances, and before 
the bills are ma- 
lurc, one of the 
acceptors coinmits 
an a<5f of bank- 
ruptey, there is 
not inch a debt 
due from him 
to the other as 
will fuftain a 
commiflion, be- 
fore the other has 
paid his own ac- 
ceptance. 


Sarratt and Another, AiTignees of Collier, 
a Bankrupt, v, Ausriij. 

aftion was tried at Guildhall^ at the fittings after 
Tritjiiy term i8ii, upon adniilfions. It was an 
aftion of trover by the afiignees of a bankrupt, againft 
the flieriff, for the Icafe of an iroii-foundcry and other 
goods taken in execution at the fuit of Klvir; and the 
only queftion was as to the fufficicncy of the petitioning 
creditor’s debt.. He and the bankrupt had drawn two 
bills on each other, of precifely the lame tenor and 
dates, and each had accepted the other’s bills. Before 
any of tlie bills became due, the bankrupt committed an 
a6l of bankruptcy, upon which a commiflion was iflued, 
founded upon the acceptances To given by the bankrupt. 
Neither ,of the bills was due or paid when this adlion 
w^as brought. A verdidb was found for the riaintills, 
v/itli liberty to the Defendant to move to fet it afide and 
enter a nonfuit. 

Zhepherd Sent, in this term obtained a rule nift for 
that purpofc, upon the ground that there w^as no good 
and valuable confidefation” in the acceptance of accom- 
modation paper, not due, whereon to found a commif- 
fion. If it were fo, the bill might be paid twice over ; 
for the holder of the other equivalent bill given in ex- 
change would have a right to prove that bill as a debt 
againfl: the bankrupt’s cflcfls,’ if it be not paid by the 
acceptor v/hen due, and if he recovers that amount, 
there is no confideration for the bill which the bankrupt 
lias accepted. 

Rough Serjt. on a fubfequent day fliewTd caufe againft 
this rule. Thcfc counter-acceptances conftitutc a fuf- 

ficient 
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ficient <?obt within thc^ ftatutes 7 G. i. r. 31./1. and 181 z. 

5 G. 2* cT. -10. f, 22-, to fupport this cominiffion of bank- ~ 

rupt. lx ^ clear that if a third party intervenes, a conn- 
ter-accopl Alice is «i good confideration to conftituce a Ausi’in, 
debt to be proviil under the commiffion. Rolfev. Cnjlon^ 

2 H. BL 570. Pattifon v. Banks ^ Cowp. 540., only differs, 
in that it relates to the flat. 5 C. 2., which has been 
called a legiflative expofition of the former aft ; and it 
was there held, that all bonds, bills, and notes, payable 
at a future day, were comprehended within the fecond 
ftatute, though not within the firfl. Crifp v. P^rrit^ 

WillcSij^ 6 '].y decided the fame point.; ihefe authorities 
have been followed in the cafes of Toujfahit v. Martin* 
nnnty 2 T. R. loo. Alartin v. Courts 2 7 '. R, 640. Cowley 
V. Dunlop^ 7 T. J?. 565. Buckler Butt ivanty 3 Eajl^ 72. 

Ex parte IValker^ 4 Vef, 373. Ex parte Bloxam^ 8 Vcf. 

531. Thcfe laft cafes having decided that all bills pay- 
able at a future day are a good and valuable confidcra- 
tion, and Rolfe v. Cajlon having decided that a counter-* 
acceptance is to be looked on, not as an indemnification, 
but as a creating of mutual debts, capable of being 
proved, it is clear that there is a good petitioning cre- 
ditor’s debt in this cafe, unlefs it be required, as is urged, 
that the debt to fupport a commiffion mu ft be of a dif- 
ferent nature from a debt which may be proved under a 
cominiffion, but there is no foundation for any fuch dif- 
tinftion. Before the Hat. 5 G. 2. c. 30. /. 23. any per- 
fon might have fued out a commiffion. Seft. 22. enables 
any perfon to prove a debt payable at a future day, and 
yi 2 j. prohibits the ifluiiig of any commiffion unlefs the 
debt of the petitioning creditor be of a certain amount. 

Expounding the ftatute by aid of its own context, the 
debt which is required for the one purpofe, muft ne- 
ccffiirily be fuch an one as is defined to be a debt for the 
other purpofe. The perfon who has given the longeft 
credit, ought to be the moil an objeft of the affiftance 

of 
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of the legillaturei and is fo^ as it appears, from the 
legiflature having interfered, after feveral years con(i- 
dcration, to enact this ftat, 7G. i., cxprefsly for the 
protection of fuch perfons, their cafe having been left 
v^itbout remedy under former aCts. Upon the motion 
for a rule nift the Court obferved, that it would Be 
lingular if a perfon might fue out a commlflion, who 
perchance, in cafe he did not pay his own acceptance, 
would never be entitled in equity to receive any thing 
under it. But in the cafe Ex parte Lingood^ i Atk, 240. 
it was held, that a fum awarded was a good debt to fup- 
port the commilllon, though proceedings were pending 
to fet afide the award, there being a debt then fubfiding, 
as there is here, but it being in that cafe, as here, uncer- 
tain, whether it might ultimately prove that the debt 
would be payable. ^Ex parte Crifpy i Ath 1 34. was an in- 
itance that a commiflion may ilfue upon the petition of 
one who can never entitle himfelf to a dividend under it, 
«the debt Being due from three partners, and the com- 
iniiRon ifluing againft one of them only. An acceptance 
of this fort conilitutes a legal debt, and it is not for this 
Court, but only for a court of equity, to enquire whcr 
ther any equitable debt fubfills, or whether it is extin- 
guiftied or fatished by collateral fecurities. In the cafe 
of Chilton V. Wiffirtf 2 Wilf. 17., WilmotC.h held, that 
the drawer of a bill of exchange inflantly upon his draw- 
ing the bill contrads a debt. 


Shepherdf contrh. If this doftrine be corred, two 
' perfons who exchange paper, may inflantly after the exi* 
change, fue out a commiflion each againft the other ; 
though it is clear that neither can ever receive one far- 
thing dividend againft the other, the two ilemands being 
extinguiflied by a fet-ofF. {^Mansfield C. J. There you 
aftume a term which is not proved in this cafe, that 
bill on v/hich the compaiffion is founded remains 

ill 
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in tlie hands of the drawer } for if it be m. the hands 
of a perfon to whom he has paid it over, there can 
be no fet-off. If the party had negotiated the bill, it 
would be no anfwer to an a£fion brought by the holder 
againft the acceptor, to fay that the acceptance given by 
the drawer as tl>e price of fuch acceptance remained un« 
paid. A man who negotiates a bill mult be undorltood 
to have received money for it : he is fecurity to the per- 
fon from whom he lias recived money for it, that the 
bill (hall be paid : upon an exchange of bills, the man 
who has received the counter-bill, which he has nego- 
tiated, and thereupon has received money for it, has in 


efle£t received the money as the price of his acceptances^ 
The petitioning creditor is liable to pay both bills, if the^ 
are negotiated, the one as drawer, the other as acceptor. 


{Heath J. That liability fubfifts from the very beginning, 


and arifes from the nature of the tranla£lion ; it is no 


confequence of the bankruptcy.3 The cafes cited, 
though they Ihew that under the circumftanCes a banl^- 
rupt may be difeharged by his certificate, do not. prove 
that the perfon giving the counter-acceptance might 
have fued out a commilfion, nor even that a perfon 
who acquired the bill after the commilfion iiTued, could 
have proved it as a debt. {Man^eld C. J. It was once 
held in the Court of King’s Bench, in the cafe of Howis 
y. Widens, 4 T. R. 714., that it might be fo, but that 
cafe has fince been over-ruled : tlie lame queftion oc- 
curred in this court, and we were prefled by a decifion 
of the Exchequer in fupport of Howis v. Widens, but 
we held that a creditor cannot be charged after the com- 
miflion ifliied, nor after the a£l of bankruptcy } bat that 
if A. holds an acceptance of the bankrupt, and omits to 
prove it, he cannot indorfe it over to another, and there- 
by enable the new holder to recover thereon, notwith- 
ftanding the certificate.] Although under 7 G. i. the 
petitioning creditor might prove his acceptance as a 

debt, 
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debf^ the proof would not ultimately be availablej ui1« 
lefs he Ihould pay his own acceptance. That is the 
condition of the acceptance he receives^ and if not per- 
formed, there is no debt. \^Mansfield C. J. That point 
was made and overruled in the cafe of Rolfe v. Cajlon.'^ 
The argument is not, that it is a contingent or con- 
ditional debt, which cannot be barred by the certiflcate^ 
but tliat upon failure of the condition the debt falls to 
the ground, and confcquently all the proceedings muit 
fail which are fupported by it. That there is a well- 
founded diftinflion between fuch a debt as may be 
proved under a commiflion and fuch an one as will fuf- 
tain a commiflion, appears from the cafes of Hojktns v. 
Dtiperoy^ 9 Eajl^ 498., and Coihay v. Murray^ 1 Camp^. 
334., where it was held that a promife to give a bill 
upon the fale of goods for the price, was not a fuflicient 
debt to fupport a commiflion, although it is exprefsly 
named in the flat. 7 G. i . as one of the fpecics of engage- 
ments payable at a future day, which that ftatute per- 
mits to be proved with a rebate of intereft. 

Cur. adv. vulu 

c 

On a fubfequent day, Shepherd faid that he had been 
furniflied with three cafes not in print, in which Lord 
Eldon and Lord Loughborough y Chancellors, had holden 
that a party poflefled of counter-bills fhall not be per- 
mitted to prove them till he has paid his own bills. JSa? 
parte Everett y May 1800. That was the cafe of a 
petition by the aflignees of Dockforty praying that they 
might be permitted to prove a dc^jt under the commiflion 
of Caldnvell and Company, who had accepted bills for 
Docifotty who had given them counter-bills which were 
no^ paid. Lord Loughborough held that they could not 
prove the debt till the bills accepted hy^Dockfon had 
been taken up. Ex parte Brown. That was the cafe of 
a petition to prove on an indemnity-bond, given in order 

to 
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to indemnify Brown againft another bond which was 
given before the bankruptcy, and the Court reje£led 
the application. {^Mansfield C. J. That was clearly the 
law with refpe£l to all indemnity-bonds before the 
late z(k of parliament, it was the fame with bills be- 
fore the a£l: 7 G. i.] Ex parte Ward, 28th June 1794. 
That was a petition to be permitted to prove under a 
commiflion of bankrupt, on crofs-bills of exchange. 
The Chancellor held, that the petitioner not having 
taken up his own bills, he could not be permitted to 
prove, and difmiflcd the petition. In Lord Clanricarde\ 
cafe, Coohy 3 Ed. 203., before Lord Thurlow Chancellor, 
Lord Clanricarde had given counter-bills which he had 
not paid : Lord Thurlow permitted^ him to prove the 
bills he held, but afterwards exprefled a doubt to Lord 
Eldon, then attorney-general, whether he had not gone 
too far in that. {^Mansfield C. J. I fliould have had no 
doubt, if you liad riot mentioned thefe cafes, that the^ 
perfon who gave the counter-bills might prove under tJie 
coinmiffion. The debt is barred by the certificate, as 
has been decided. Why is it barred at law ? becaufe it 
might have been proved under the bankruptcy. It is 
ftrange to fay then, that it cannot be proved : either 
the one or the other decifion muft be wrong. In Lord 
Clanricarde^ cafe, the Chancellor permitted Lord C. to 
prove his bills, but ftaid the dividend. That decifion, 
therefore, does not afFcft this cafe at all, and it is di- 
reftly contrary to the cafes you have juft now cited. 

Mansfield C. J. on tliis day delivered the opinion. of 
the Court. 

The queftion here is, whether a commiflion of bank- 
ruptcy can be fupported on the petition of a creditor, 
who was only a creditor by holding a bill accepted by 
the bankrupt, he having at the fame time accepted a 
couiiter«biU drawn by the bankrupt upon him, which 

bill. 
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bill, accepted by the petitioning creditor, appears not 
to have been paid by him at the time when the com- 
milTion was taken out. The ground of the objection is, 
that, at the time of the fuing out of tnc commifliont 
no debt was a£l;ually due to the petitioning creditor ; 
and the quedion is, whether, under fuch circumftahees, 
he has fuch a debt due to him within the meaning of 
the ftatute, as will enable him to fue out a commiflion 
of bankrupt. That depends entirely upon the conftriic- 
tion of the ftat. 7 G. i. r. 31. ; for 7 G. i. is rcfcircd to 
by 5 G. 2. r. 30., and they muft bo taken together, as 
one ftatute. Now the words of the 7 G. i. are thefe; 
^ Whereas merchants and other traders in goods have 
been very often obliged, and more efpecially of late 
years, to fell and difpofe of their goods and merchandizes, 
to fuch perfons as have occafion for the fame, upon 
truft, or cfcdit, and to take bills, bonds, promiflbry 
SoteSf or other perfonal [a) fecuritics for their monies, 
payable at the end of three, four, or fix months, or 
other future ^days of payment, and tlic buyers of fuch 
goods becoming bankrupts, and commlfiions of bank- 
ruptcy being taken out againft them before the money 
upon fuch bonds, notes, or other fecurities became pay- 
able, it hath been a queftion, whether fuch perfons, 
giving fuch credit on fuch fecurities, fhould be let in to 
prove their debts, or be admitted to have any dividend, 
or other benefit by the commiffion, before fuch time as 
fuch fecuritics became payable, which hath been a great 
'difeouragement to trade, and great prejudice to credit 
within this realm.” This preamble fpcaks of the nc- 
ccflity of thefe inftruments being rendered available, 
anid it fuppofes that thefe bills are given for goods ; 
it fpcaks of purchafers of gOods, and has not the Icaft 

{m) See Pattifm v. JSanku the 4to edition of the fiatute^ 
Ctrwpn 540., corrcdling the cle- where it is printed ptr/ons fc- 
rkal emr which has crept into curitiet. 

idea 
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idea of any bill being given where a debt is not clearly 
due. Then it goes on to enaft, <*That all and every per- 
fon and perfons, who have given credit, or at any time 
or times hereafiier fhall give credit on fuch fecurities as 
aforefaid, to any perfon or perfons, who is, are, or (hall 
become bankrupts, upon a good and valuable conlidera- 
tion, bond Jide^ for any fum or fums of mdney, or other 
matter or thing whatfoever, which is or (hall not be 
due or payable at or before the time of fuch perfon*s 
becoming bankrupt, lhall be admitted to prove his, her, 
and their fcveral and refpe£live bills, bonds, and notes, 
or other fecurities, promife or agreements for the fame, 
in like manner as if they were made payable prefently, 
and not at a future day and ihall be entitled unto, and 
fliall have and receive a proportionable part, fhare, and 
dividend of fuch bankrupt’s eftate, in proportion to the 
other creditors of fuch bankrupts, dodufting only there- 
out a rebate of intereft, and difeounting luch fccu-* 
riiies payable at future times, after the rate of jive 
pounds i^en centum per annum for what he (hall fo re- 
ceive, to be computed from the actual payment there- 
of, to the time fuch debt, duty, or fum of money 
(liould or would have become due and payable in and 
by fuch fccuritics as aforefaid/’ Here the flatutc fpeaks 
of debts due at a future time, every word of it fup- 
pofing a debt to be aftually due. Then comes the 
Tcftridive claufc, f. 3., that fuch a debt (hall not fuffice 
for a petition to fue forth a commifTion ^ then comes* 
the ftatute 5 G. 2. c. 30. /. 22., which does nothing but 
repeal the reftriftive claufe, that it (liall not fuffice for 
a commifTion. This (latute docs nothing for the proof 
of debts which are in their nature contingent. There 
are other (latutes whi^h enable the party to prove con- 
tingent debts. This debt is not, on the face of the in- 
(Irument, contingent ; but it is thus far, in the nature 
of the tranfaftion, contingent, that till the drawer has 
6 paid 
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paid his counter-bill^ the Court of Chancery will re- 
drain him from receiving any dividend. Therefore, 
though it is, on the face of the inftrument, a debt pay- 
able at a future time, it is, in its nature, a contin- 
gent debt. The cafes cited decide nothing on" this 
point. And it would be a fingiilar conflruiTbion on 
thefe a£ls, that though a man, at the time of taking 
out a comniiffion, is not entitled to receive a (hilling 
out of the bankrupt’s edate, nor ever will receive a 
fliilling, iinlcfs he pays his counter-bill. He fhall be 
able to dop the bankrupt’s trade, and take all his 
effedls into his own hands, by this, which is not 
improperly called a datutory execution, in order that 
they may be divided aniongd all the other creditors of 
the bankrupt, though himfelf is not entitled to receive 
any part thereof : and as no cafe has hitherto de- 
cided that the holder of fuch a bill is a creditor 
•who may' fuc out a commiflion, we arc bound to de- 
cide, upon principle, that he is not fuch an one ; 
the Court, therefore, is of opinion that the aftioii 
cannot be maintained, and the rule mfi to fet afde 
the verdia and enter a noiifuit mud be made 


Abfolute. 
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^HIS was an aftion brought by the Plaintiff, to An auaioneer 

recover from the Defendant the excife duty, v/hich implication 

/ . an agent duly 

had been paid to government by the Pl^ntiffs, who autiiorized to llgn 
were folicitors for the vendor of an eft ate, and which ^ contract for the 
duty was to be paid by the Defendant, according to eSte^on behaft^ 
the conditions of his alleged contraft for the purchafe of the liigheft 
of an eftate by auftion, which hud been knocked down 

' 1 • 1 r , r writing 

to him by the aucfionc^er. Upon the trial of the caufe down the name 
at Guildhall^ at the fittings after EaJlertQtm i^ii^ before the highclt 
Mansfield C. J., the evidence was, that a fale of lands 
by auftion being advertifed, the auifioneer was pre- is a fu fficicnt 

pared with^a paper in the following form, « Sale of ^f^thTlUute 
Mn JOr/i^/S eftatcs at, the Wefi-gate^houfe^ at the town of frauds, 

of Newport^ on Wedne/day the 26th day of September bidder *• 

.1810. Comprifed in fix lots, age,^t for another, 

the auctioneer’s 

Lots. Price each Referved Purchafe Duty at Furchafer’s fignature of the 

lot was A price, price, yd, in xl, name, bidder’s name 

put up at. exclufive of will bind the 

timber and ’ principal, 

coppite ■ At leaft if the 

wood. principal is prc- 

- — — - - - lent, and confult* 

I. Ec. 10. E, 600. ing with the agent 

The 2d condition of the fale was, that the higheft an^l ii^akei no ob- 
bidder fliould fign a contraft for the purchafe : the 6th i^ntiy*m^ad^^^^ 
was, that the timber and coppice wood fliould be taken the book, 
at a price to be fixed before the fale. Another was, that 
the purchafer fliould pay the audlion duty. At the time 
of the fale a paper was exhibited to the bidders, in 
which 3700/. was ftated as the price of the timber and 
coppices in the firft lot. The Defendant was prc- 
fent, but did not bid : S/oiesg an attorney, who was the 
VoL. IV. P agent 


Duty at 
yd, in xA 

' Purchafer’s 
name. 
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agent of the Defendant, bid feveral times : the Defen- 
dant and Stokes confulted together ; they defired the 
bidding might be fufpended, and went put of the room, 
and again confulted together. After thitir return the lot 
was knocked down to Stokes, as the higheft bidder, for 
the price of 8600/., and the au£lioneer immediately 
entered in the fourth column of the above mentioned 
paper 8600/.,” as the purcliafe price, in the fifth, 
253^- as the amount of the excife duty, and in 

the fixth, Mr. Stokes” as tlie name of the purchafer. 
After the fale was over, Stokes being requeued to fign a 
written contraA for the purchafe, alleged that he had 
bid the fum of &600L under a mifunderftanding, con- 
ceiving that that fum was intended to be inclufive of the 
price of the timber and coppice wood, whereas it was 
now alleged to be exclufive . of it, and the Defendant 
obje£led that Stokes had exceeded his authority, if the 
fum were exclufive of the wood, and exprefsly directed 
him not to fign any contrafl:. There being therefore 
no other fignature by the party to be charged, than the 
writing of Stokeses name by the au£tioneer in the fixth 
column, it was contended by the Defendant, that this 
was not fuilicient to take the cafe out of the ftatute of 
frauds: the jury, however, found a verdifl: for the 
Plaintifi^, fubjcfl to this point referved, upon which 


Serjt., in Trinity term lad, obtained a rule nifi 
for fetting afide the verdift, and entering a nonfuit. 

Lens Serjt., in this term, fhewed caufe, contending 
tliat this cafe was governed by that of Emmerfon v. 
Heelis, antet.'^Z., where it tvas ruled that the auc- 
* tioneer was an agent to fign for the purchafer upon a 
fale of land. The only difference is, that here the 
name of the audioneer is not found figned or written 
by himfelf as it ytzs there $ but that is immaterial, for 

1 it 
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it is the name of the purchafer, not of the agentj which 
by the ftatute is required to be figned. 

in Aipjl^rt of his rule. If this werp resintegra it 
might reafonably be doubted^ whether the audlioneer ap- 
pointed (96 parte by the one party^ ihall he, by neceflary 
confequence, an agent lawfully authorized to fign for the 
other. But admitting that point to be decided^ there is in 
the prefent cafe no (ignature either of the party purchafing, 
or of bis agent. In Emtnerfon v. Heelis, the au£tioneer 
wrote his own name in the heading of the paper, and 
the cafe was decided on that ground. [^Mamjield C. J. 
In that cafe there was no argument upon the circum- 
ftance that the auctioneer had figned, nor was the cafe 
at all decided on that ground : his faying fold by John 
Wrighf^ did not make him agent for the buyer : the 
only queftion was, whether his figning the purchafer's 
name was done by him as agent for the pilrchafer.] . 
Here is no figning of the Defendant’s name, as pur- 
chafer : the auctioneer ligns for S^kes, and therefore, 
according to Emmerfon v. Heelis, this aCtion*might have 
been maintained againll Stokes: but Stokes is not the 
Defendant, but only the Defendant’s agent. By virtue 
of the authority invelled in him, Stokes might have 
(igned the Defendant’s name, and it would have bound 
him : but delegatus non pot^ delegare ; he could not 
transfer to the audioneer the power of Hgning for the 
Defendant, and the Defendant when called on to (ign 
himfelf, after the fale, expyefsly refufed, and repudiated 
the iignature, and Stokes, by the Defendant’s exprefs 
direction, alfo refufed to fign. The fecond condition of 
fale likewife excludes a (ignature by the auctioneer, for 
it' is, that << the higheft bidder (hould fign a contraCt for 
the purchafe.” An auctioneer may be an agent by im- 
plication, but it is im^offible he (hould be an agent in 
exprefs contradiction to the directions of his principal. 

" \Heaih 
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\Heath J. Stoles muft have appeared as principal to the 
audlioneer. Mansfield C, J. If an agent has cut hia 
finger fo that he cannot write, and fays to another, 
write down my name, will not that fi^nature bind the 
principal ?] 

Cur adv» vuUm 

• 

Mansfield C.J. now delivered the opinion of the 
Court. ^ 

This is an a£lion brought to recover the auftion duty, 
paid by the au6i:ioneer. On looking at the cafe of Em-- 
merfon v. HeeVts^ it is Impofliblc to diflinguifh this cafe 
from that. Tlie queftion there was, fy-ft, whether the 
thing contrafled for was an interefl: in land, and that 
being decided, the'^iieAt queitioii un which it turned was, 
whether there was a fignaturc of an authorized agent for 
the buyer ? and it was there held that entering the name 
^ of the buyer in the auftioncer’s book was juft the fame 
thing as if the buyer had written his own name. There 
is no diftinguiftiin^ the two cafes ; here the au£lionccr 
writes down the name of the buyer ; and therefore that 
is fufficiont, and the 

Rule muft be difeharged. 
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Wrighj and Another v. WakeEord. 


^Jarim 


^^HIS was a cafe dircftcd for the opinion of this A power to truf- 
Court, by Lord Eldon^ Chancellor. By indentures 
of leafe and releafe, bearing date refpeflively the xoth /rij/?/, teftified 
and Ji.th days of June 1776, the releafe being of fix under 

parts, and made between Thomas Wood the elder and attefted by 
jinh his wife of the firft part ; Thomas Wood the younger two or more cre- 
of the fecond part } Mary Wood^ the wife of Thomas ^akelhl^e oflands, 

is not well purfued 

if the atteftation he only (baled and delivered in the prefence of the two witnefles. By 
‘ three againft ManjJSeid C. J. 

And an atteftation added after many years, witnefling the (igning, fealing, and delivery 
at the time of knaking the deed, will not fupplv the defe<ft. By three againft Mans* 
field Q. 3. 


VoL. IV. 


Wc^d 
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tFo9d the younger, of the third part j Edvjard Bacon and 
Robert Hudfon of the fourth part ; the Right Honourable 
Horatio Lord Walpole and Henry Wihnott of the fifth 
pait; and Sir Jofeph Manvby and Johf^Smith Budgen oi 
the fixth part 5 in confideration of a marriage then in- 
tended, and fliortly afterwards had, between Thomas 
Wood the younger and Mary his wife, and for other 
confiderations, divers hereditaments, (being parts of the 
hereditaments agreed to be purchafed by the Defendant,) 
were fettled, limited, and afliired unto Edward Bacon 
and Robert Hudfon^ their heirs arid afligns, to thv: ufes, 
and fubjeft to tlie powers and provifoes in the fame 
indenture of veleafe pariiculariy mentioned; and it was, 
amongft other tilings, provided, that it fliould be lawful 
for Edward Bacbn and, Robert Hudfon ^ and the furvivor 
of them, and their heirs, at any time or times, with the 
confent and approbation of Thomas Wood the elder and 
Thomas* Wood the younger, or the furvivor of them, tef- 
tified by any writing or writings under their and his 
hands and feals, or hand and feal, attefted by two or 
more credible witnefles, to make fale and difpofe of all 
or any of the hereditaments and prendifes therein men- 
tioned, and that the receipt of Eldward Bacon and R. 
Hudfoiti and the furvivor of them, or Ijps heirs, (hould 
be a good difeharge for the purchafe-money. And by 
indentures of leafc and relcafc dated the 3d and 4th 
days of March 1788, * and made between Robert Hudfon, 
{Edward Bacon being then dead,) of the firft part, 
Thomas Wood the cider and Thomas Wood the younger of 
the fecond part, and . Giles Hibbert Efquire, fince de- 
ccafed, of the third part 5 after reciting the before 
Rated indentures of the loch and nth days of June 
1776, and further reciting that Giles ^tjfbert, with the 
confent and approbation of Thomas Wood the elder and 
Thomas Wood the younger, teftified by thciifbeing parties 
t0| and figning, fealing, and delivering tlie faid inden- 
1 6 turei^ 
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tures^ had contrafted and agreed with Robert Hudfon 
for the abfolute purchafe of the manor, mefluages, land?, 
tenements, atU hereditaments, thereinafter particularly 
mentioned and deferibed, with their appurtenances, and 
of the f^e fimplc and inheritance thereof, it was wlt- 
nefled, that in confideration of the fum of 15 >9^8 8/. to 
Robert Hudfon paid by Giles Htbbtrty with the confent 
and approbation of Thomas Wood the elder and Thomas 
Wood the , younger, teftified as above mentioned, Robert 
Hudfon did in purfuance and execution of the fald 
power for that purpofe contained in the faid recited 
indenture of releafe, and of all and every the powers and 
authorities veiled in him, bargain, fell, alicne, and re- 
leafe, and confirm, and Thomas Wood the elder and 
Thomas Wood the younger did grant, bargain, fell, aliene, 
and releafe, ratify, and confirm, unto Giles Hibhert^ his 
heirs and afligns^ among other hereditameiils, the here- 
ditaments comprized in the faid indentures of fcttleis^ 
ment, and agreed to be purchafed by the Defendant, 
to hold the fame with their appurtenances unto atid to 
the ufe of Giles Hihhert^ his heirs and affigns. But the 
memorandum ofatteft.itioii oftlie exccutionof thofe inden- 
tures of the 3d and 4th days of March 1788, indorfed 
thereon, is Aroiitained in the words and figures follow- 
ing, namely : “ Sealed arid delivered by the within named 
Robert Hudfon^ Thomas Wood fenior, and Thomas Wood 
junior, in the prefence of Charles Bicknell^ Chancery 
laney and George Burley^ LincoM s-Inn^ And during 

the lifetime, and up to rtc time of the death of Thomas 
Wood the, elder, no other niemorandum of atteftation 
of the execution of the faid indentures was indorfed on 
the fame iqd^ntures or either of them ; but after the 
death of Thomas Wood the elder, another memorandum 
was indorfed and Cgned upon the fame* indenture of 
releafe, in the words following, (tliac is to fay :) We 
do hereby atteft and certify, that the within written 
Q 2 ' indent- 
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indenture^ at the time of the execution thereof, as above 
attefted, was (igned, as well as fealed, and delivered, by 
the feveral parties within named, in o^r prefence : as 
witncfs ouF hands, this 13th day of Novomber l8lO< 
Charles BicknelL George Burley!* And the queftioti 
for the opii’iion of this Court was. Whether the power 
of fale, as contained in the indenture of releafe bearing 
date the nth day of June 1776, was duly and effec- 
tually executed by the indentures of the 3d and 4th days 
of March 1778, or either of thofe indentures i 

This cafe was argued in Eqfler term 1 8 1 1 by Lens 
Serjt. in fupport of the validity of the execution. He 
contended, firft, that the lirft execution was good in 
fubftance, and the atteftation fufficient ; fecondly, that 
if it were not, the fubfequent memorandum made it 
fufficient. As to the firft point, the inftrument appears 
upon view to have been figncd, and is exhibited as 
figned. It might indeed have been more correft, if the 
witneiTes had precluded all queftion by narrating every 
thing they faw j but that is not neceflary. The diffi- 
culty arifes from their doing more than is neceflary for 
the purpofe, not from their doing too little. “ AttelU 
ing'' means witneffiiig : if the parties had executed, 
and the atteftation had been witneiTes A. B. and 
C. D!* that would unqueftionably have been fufficient. 
But if the argument be, that exprej/io unius ejl exclufto' 
alteriuSf and that becaufe they aver they did fee the 
fealing, therefore it is to bd* inferred they did not fee 
the figning, that militates with all common apprehenfion 
and pra£iice. In the cafe of r bond, if there be a feal, 
the delivery is prefumed, and though there be no atteft- 
"'atioh, the bond is good. There are’ few cafes in point ; 
thofe which bear on the execution of wills under the 
ftatute of frauds, are the moft analogous. The words 
of the ftatute 29 Car, 2. c. 3. / 5. are, attefted and 
13 fttb« 
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fubfcribed in the prefence of the devlfor by three or 
four credible witnefles.” In Wilks Rep^ l., Brice v. 
Smithy it was held, that the attefting witnefles need not 
exprefs that thf|y fubfcribed their names in the prefence 
of the teftator, although it is a matter to be left to a 
jury, whether they did fo fubfcribe in the derifor^s pre- 
fence or not. {^Mansfield Q. h acc.] If the jury find 
that they did fo fubfcribe, there is nothing left unfi- 
niflied. So, in this cafe, the a£l of Mefllrs. Weed, by 
whofe confent the eftate was to pafs, is complete : no- 
thing remained to be done by them, and although the 
defcriptlon of what they fo did was left imperfeft at 
that time, it was more completely fupplied by the fub- 
fequent indorfement. The conclufion of the Meed alfo 
cxprefles that the parties did thereunto fet their hands 
as well as their feals, and the atteftatlon mufl; be taken 
as referring to that declaration in the deed. The terms 
of the power are at lead fubdantially complied with. 
Kibbett V. LeCi Hob. 312. 3. A power of revocation is 
to be taken liberally, and the execution of it favourably. 

II Vef. 477. Macqueen v. Farquhar. A power of ap- 
pointment was to be executed by any deed or writing 
to be by W. Abney figned and fealed in the prefence of 
two or more witnefles, or by his lad^ w^ill and tedament 
atteded by three or more credible witnefles, and the 
attedation of an appointment made by deed noticed only 
the fealing and delivery, and not the figning, yet Lord 
EldoHy Chancellor, compelled a purchafer to accept a 
title derived under fuch appointment. In that cafe, in- 
deed, the words atteded by” did not apply to the deed, 
but only to the will 5 but Lord Eldon there fays, « It 
would be a mifearriage in a Judge direffing a jury not 
to prefume that the deed was figned in the prefence of 
the fame witneflTes, in whofe prefence it profefled to be ^ 
fealed.” He reded, however, the lefs upon this autho- 
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rity, becaufe the prefent cafe w^s dire£ted by the famd 
learned* perfon who decided that. 

Shepherd Serjt., contri, contended thj^t the executioii 
of this appointment was invalid. As to Macqueen v, 
Farquhar^ the omiffion in the power of the word ‘‘^t- 
tefted” makes the whole difference. 350. Sayle 

V. Freiland. Held that a will, fubfcribed by two wit- 
iieffes, was good as the revocation of a power, requiring 
a writing to be executed in prefence of two witneffes, 
though bad as a devife. Again, many inftruments may 
take effect as good common law conveyances, wiiich 
would not bo good as executions of powers. 2 Freem. 
193. Duke of Albemarle v. Monel. S. C. more fully, 
3. Chanc. Caf 55. reported by the name of Bath v. Mon^ 
tagu. The power of revocation was to be exercifed by 
deed or writing to be executed in the prefence of fix 
witneffes, tliree whereof to be peers. The perfon em- 
powered made a will executed by three witneffes, in 
order to revoke the ufes of the fettlement 5 but it was 
held by the Lord Keeper, two Chief Juftices, and 
Powell B., that though it was good as a will, it was no 
revocation of the power. He who creates a power, may 
invelt it with fuch conditions and circumfiances as he 
will ; and they muft be all obferved ; and if he add^ the 
word attefted,” as a ncceffary condition of the figning, 
fealing, and delivery, the atteftation muft embrace them 
alU and it muft be fimultaneous with the execution, 
that there may always be feen upon the deed, and ac- 
eompaiiying it, the proof of* the confent of thefe par- 
ties ) for it is not the paffmg of the eftate tliat is re- 
quired to be thus evidenced^ but the confent of thefe 
; two parties to the alienation of the land. Admitting 
that if the atteftation were general, the due obfervance 
of all the ceremonies might be prefumed, yet the fame 
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inference does not ajife from a defeftive attettation. 
\^Mansfield C. J- obferved, that this deed did not ex- 
prefsljr require any fignature, but only faid, « under 
hand and feal,'| fuppofiiig, perhaps, that all inftruments 
fealed at this day are figned, unlefs where there is great 
careleffncfs, or fome particular reafon. Formerly no 
figning was praftifcd, becaufe people could not write, 
and the feal was the only mark by which they could 
identify their aft ; and even at this day a deed is a per- 
feftly good deed, (unlefs where the ftatute of frauds 
intervenes,) without figning ; bat might it not be argued 
in favour of this execution, that tlie common words 
under hand and feal,” in their fair import mean no 
more than fuch an execution as is the ufual due execu- 
tion of a deed, although it would not literally be under 
hand, unlefs the party executing figned it ?] That con- 
ilruftion would rejeft the efl'ential word ** hands,” and 
an the execution of this power the performance of all 
the conditions mud concur 5 and in thefe days, the fig-*« 
nature is a much ftronger identificaiion of tlie deed than 
the fealing. To hold that the attettation may be added 
at any future time, would defeat the purpofe for which 
it was intended, which was for the purpofe of making- 
it known upon the fight of tlie deed whether any valid 
revocation has been executed. If the attettation be 
wanting, the rcmaiiider-inan may enter, polTefs, and 
convey, upon the faith of this defeft, and the witiiefles 
by a fubfequeat attettation made at any time during 
their lives, may deveft his or his allignoe’s ettste. Haw- 
kins V. Kemp^ 3 EaJ}^ 410., where the terms of the power 
required the deed ot appointment to be inrolled, a deed 
of revocation, properly in other refpefts executed, but 
not inrolled till after the fettior's death, was held void. 
Therefore at all events the amended attettation could 
not be added but during the life of both thefe Wo 9 ds. 
\Lawrencel. In that cafe it was confidered that the 
Q 4 inrol* 
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i8l2. inrolment waa a thing to be done perfonally by the 
Wjught confent waa to be requifite theretOf 

^ and that it was done without his confent. That cafe 

WAXDOAa was decided on the authority of Chri/loptjer Digg^s cafe, 
I Rep. 173. Mansfield It was confidered that 

after fealing the deed, he might have faid, I will not 
inrol it.’’ But here, the party revoking has done at the 
firft all that belongs to him to do, the remaining zSt is 
not to be done by him, but by the witnefleS. Law- 
rence J. And why may not the witneflis add that zSt 
at any time ? Mansfield C. J. It is admitted that they 
might add it during the life of the perfon executing, 
why not equally after his deceafe ? The mifehief of 
mefne conveyances and fubfequent appointments taking 
effect, would be equal whether the atteftation be added 
in his lifetime or afterwards.] The operation of the 
deed would depend on the caprice of the witnefles, as 
they might either chufe or refufe afterwards to add their 
names. 

Lens in reply. The queftion turns folely on the 
meaning of the word atteft,” which is tefior ad. It is 
a mere arbitrary aiTumption of the term, that the witnefs 
mull exprefs in writing every thing that he faw. ^Lans)- 
rence J. It has not been unufual, where a bond has 
been executed without an attefting witnefs, that a per- 
fon who was prefent at the making of it, and who has 
been prefent in court, has been called upon at nfi prius^ 
then to write his atteftation, for the purpofe of calling 
him as the attefting witnefs.- Chambrel. And that 
pra£lice has fometimes been rendered fubfervient to 
purpofes of fraud. I remember that in a cafe where ' 
o^e attefting witnefs knew too much of a tranfa£lion to 
ferve the purpofes of the Plaintiff, he procured another 
perfon, who was prefent at the making of the bond, to 
atteft it, for the purpofe of preventing the necellity of 

calling 
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calling the firft.] Lens denied that if the party execut- 
ing the power had done all that refted on him to make 
the appointment complete^ he could give validity to 
another fubfeqirent appointment ; there was no autho- 
rity to prove that he could fo retra£t his confent, when 
once given \ and therefore the mifehief of fubfequent 
mefne appointments did not fubfift. The term hand 
and feat may be fatisfied by the party putting his hand 
to the feal. As to « figning,” ftgnum in old books doef 
not mean writing, but any peculiar mark, as a feal. 
Signata charta did not mean ilgned in Writing. As to 
the argument, that without the full atteftation, it cannot 
be known by looking at the deed whether there was % 
good execution, the anfwer to it is, that upon infpe<n:ion 
of the deed the (ignature of the name appears, and if 
there be any doubt whether it was duly affixed, that 
doubt may be cleared up by referring to the attefting 
witneiles, or to the parties themfelves, for information. 
If they had attefted that it was figned and fealed in 
their prefence, when in faA it was not, that atteftation 
would not make it a good appointment, i^s to Hav)^ 
kins V. Kempj although the inrolHng was held to be a 
perfonal aA, the cafe probably did not turn upon that, 
for the alteration of an eftate between the execution and 
inrolment of a deed is often fatal. Co. Lit. 52. i. It is 
held, that if the le Jor by his deed licence the lelTee for 
life or years, (which is reftrained by condition not to 
aliene without licence,) to aliene, and the lelTor dieth 
before the leflTee doth aliene, yet is his death no coun- 
termand of the licence, but that he may aliene, for the 
licence exempteth the leffee out of the penalty of the 
condition, and it was executed on the part of the lefibr 
as much as might be. The confent here was complete, 
and the eftate pafled : it is clear, and is admitted, that 
the witnefles might have added the atteftation half an 
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hour after the execution : why therefore may theji not 
in like manner add it at any fuhfequent time ? 

jCi/r^ adv. vult. 

On this day the Judges of thU Court fent to the Lord 
Chancellor the following certificate. 


This cafe has been argued before us by counfel, and 
we have confidered of it. 


I am of opinion that the power of fale in this cafe 
was duly and efFe£laal]y executed by the indentures of 
the 3d and 4th days of March 1788. The only objec- 
tion made to the execution of the deeds, is, that the 
figning of the cqpfent of the Woods is not properly 
atteflied \ but it appears to me, that though the form 
of atteftation does not contain in it the word figned/^ 
the witnefles muft be underftood to have attefted the 
figning, as well as fealing of the deeds by the two 
Woods* Whether the omiflion of the word “ figned” 
in the attelfation arofe from a miftake of the witnefles, 
or fonie clerk, who wrote the atteftation as in the com- 
mon form of attefting the execution of a deed, does not 
appear ; but whatever was the caufe of it, I think that 
that omiflion is immaterial. 

From the circumftance of the Woods being made par- 
ties to the deed of releafe, and joining in the conveyance 
of the eftate, it might very naturally fuppofed, that 
the thing to be attefted was not merely figning and 
fealing, but the execution of the deed in the ordinary 
way, and as the deed was figned by the Woods^ I think 
that the atteftation muft be vnderftood to apply to the 
* figning, as well as the fealing and delivery. Though 
by the rules of law, figning is not neceflary to the com- 
pletion of a deed, yet by long eftablifhed and univerfal 
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pT|£Iice, figning is new conGdered as eilcntial part 
of the execution of a deed ; and I cannot believe that 
any man of buGnefs now living, has accepted, dr would 
accept a deed tliat was not (igned, or would atteft the 
execution of a deed that was not Ggned ; and therefore, 
when the witnefles in this cafe attefted the execution of 
the deed by the Woods^ they muft be underftood to atteft 
the Ggning. 1 am alfo of opinion that in this cafe, if for 
want of the word ** figned” the firft atteftation had been 
infuificient, the fubfequent atteftation by the fame wit- 
nefles would have fupplied the defeii ; for it appears to 
me, that by the fccond atteftation, the witnefles muft be 
underftood only to have done that more formally, which 
they had in effeft done before, and which they muft 
know to have been done, by feeing their flgnaturos upon 
the inftrument. I am alfo of opinion, that if the former 
atteftation had not been made, the fecond atteftation 
alone would have been fulBcientj as I think that the 
witnefles might at any time after the execution of the/ 
deeds, and the confent of the Woods under their hands 
and feals, have figned the atteftaliofi. The word ** at- 
teft,” in its ftrift and proper feiife, I apprehend, means 
only witneifing, or bearing witnefs to ; and the principal 
objeft in requiring that an inftrument IhouUl be exe- 
cuted in the prefence of witnefles is, that they may fee 
that the inftrument is properly and fairly executed ; but 
in the ordinary ufe of the word atteft,” as applied to 
the execution of deeds, it is underftood to require that 
the witneflTcs fliould atteft in writing ; the principal end 
of which feems to be, to preferve evidence of the in- 
ftruments being executed in the profence of the witnefles 
required ; but I know no rule, or cafe, which requires 
that the atteftation fhould be immediately written at the 
time of the execution of the inftrument, or within any 
particular limited time after its execution ; and, there- 
fore, fo long as the witnefles live and remember the 
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tranfa£lion, they may, I think, properly write or fign 
their atteftation \ and unlefs there is fome evidence of 
fraud in the cafe, they muft be prefumed fairly to do fo* 
The death of the party whofe aft they art to atteft, does 
not, I think, fumifli any objeftion to their figning 
the atteftation after his death, becaufe when he has once 
' ligned or executed in the prefence of witneffes the in- 
ftrument to be attefted, he has done all that is to be 
done by him, and, as far as refpefts him, it is completed, 
and-he cannot refcind or annul it, although it will not 
be effeftual as againft others, unlefs the perfon to whom 
it is delivered ftiall procure the witneffes to atteft it. 
The only objeftion that I know to have been made to 
the witneffes figning their atteftation at a diftant time, 
is, that it might afford an opportunity for fraud j but I 
think that this objeftion is of no weight. If the fraud 
apprehended is, that witneffes might be prevailed upon 
fraudulently to atteft an inftrument, which they had not 
feen executed, fuch fraud would not be prevented by 
requiring that the atteftation Ihould appear to be figned 
at the time of the execution of the inftrument, becaufe 
the witneffes might neverthelefs, without any danger of 
deteftion, fraudulently fign an atteftation, and either put 
no date to it, in which cafe it would be prefumed to be 
written at the time of the execution of the inftrument, 
or put the fame date with that of the execution of the 
inftrument. If the fraud apprehended is, that the wit- 
neffes might be impofed upon, and prevailed upon ho* 
neftly to fign an inftrument which they had not leen . 

' executed, that appears to me to be quite beyond the ^ 
bounds of probability. 


J. Mansfield. 


We are of opinion, that the power of fale in this cafe 
was not duly and effeftually .executed by the indenture 
of the third and fourth days of March 1788. Accord- 
ing 
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ing to the provifions of the releafe of the i ith of June 
iTj 6 i the confent of Themas Wood the elder and Thomas 
Wood the youi^ger, or the furvivor of them, was re- 
quired to the due execution of that power, and to this 
confent two circumftances werp made neceflary \ firft, 
that it fhould be teftified by feme writing under their 
hands and fcals ; and, fecondly, that the fadls of their 
putting their hands and feals to fuch writing Ihould be 
attelled by two or more witnefles ; fo that the point in 
queftion appears to us to be fimply, whether the atterfa- 
tion, written in the indentures of March 1788, aflerts 
both thefe fafts ; that is, whether the word « fealed” 
neceflarily implies that the parties who put their feals to 
it, put alfo their hands to it, or figned it in the prefence 
of the witnefles ; which we are of opinion it does not do 
according to the true interpretation and ordinary fenfe 
of the word fealecl.” If it were to be determined as 
a matter of faff, whether the fignature of the Woods 
was made in the prefence of the fame witnefles who at- 
tefted their having fealed the indenture of March 1788, 
a jury, under all the circumftances to which •their atten- 
tion might be direded, might, perhaps not improperly, 
prefume the affirmative of fuch queftion \ but as a quef- 
tion of law, we think it muft be determined by the true 
conftru^ion of the terms of the atteftation ; to which, 
it appears to us, that our confideration muft be confined ; 
and we do not think that the fignature of Thomas Wood 
and his fon is comprehended in the words made ufe of 
in the atteftation. And we are further of opinion, that 
the atteftation required to conftitute a due and eiFediual 
execution of the power, ought to make a part of the 
fame tranfa£lion with the figning and fealing the writing 
teftifying die aflent and approbation of Thomas Wood 
andJiisfon; fuch being the ufual and common way of 
attefting the execution of all inftroments requiring at- 
teftation; which, we diiuk, the parties creating the 

power 


1812. 

Wrioht 


V. 

Waceforw. 



226 


CASES IN HILARY TERM 


1812. 

Wkioht 

Wakeford. 


/rt/;. 13. 


Recovery amend- 
ed by tranfpofing 
the chriftian name 
of the demandant.. 


Jan. 23. 


Recovery amend- 
ed by inferting the 
tithes ofVfxox- 
hami where pof- 
feflion had follow- 
ed the deed ever 
Ance its date, 
and the tithes 
appeared to be ' 
intended to pafs. 


power had in their contemplation, and intended, and not 
an atteftation to be written at a diftance of time after all 
the parties had.teftified their aflent and (approbation. 

J. Heath. 

S. Lawrence. 
A. Chambre. 


'Shepherd, Demandant; James, Tenant; 
Boughton, Vouchee. 


miftakc the commilTioncr^ had reverfed the chrif- 
tian name of the demandant, by inferting William 
Charles^ inftead 'of Charles Wllliani. On the motion • 
of Lens Serjt. the Court perrniiicJ the millake to be 
amended. 


CoLLYER, Demandant; — , Tenant; Lord 
Chesterfield, Vouchee. 

JN 1745 the father of the Defendant purchafed the 
manor and eftate of Wroxham^ together with the 
tithes thereof, of Lord Chefterjield^ (then tenant in tail), 
when a recovery was fuflFcred, and from that time the 
demandant’s father, and fincc his deceafe, the demand- 
ant, had been in pofleflion of the whole of the above pro- 
perty. Upon the motion of Lens Serjt., the Court per- 
mitted the recovery to be aipcnded by inferting the tithes 
0/'Wroxham, upon an affidavit by the demandant (who 
was not born at the date of the recovery) of the above 
fads, and of his belief that the tithes were intended to 
be pafled, and that they were included in the deed* 
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'Steel v , Bradfield. 


Jan» a 7* 


^HE Defendant had given the PlaintifF, whofe natural 
fon he was, a note of hand for loo/., money lent, 
upon the back of which the PlaintifF had made the fol- 
lowing memorandum : I do hereby agree that if the 
intereli is duly paid 2/. ioj. at the end of fix months, 
and 2/. loj. on the 25 th of December^ and fo on conti- 
nually on the 24th of June and 25th of December during 
my life, then the note lhall be given up.” The De- 
fendant had paid all intereft, though not with precife 
punftuallty as to the day fpecified in the indorfement, 
up to January 18 1 1. He paid none* in June 1811, and 
was preparing to pay a year's intereft in January 1812, 
when the PlaintifF commenced this a£tion upon the 


Upon a note of 
hand the payee 
indorfed that if 
the intereft was 
paid on flipulated 
days during her 
life, the note fhould 
be given up. A 
payment of the 
intcrefl being 
omitted, anda^lion 
commenced on 
the note, held that 
the Court had no 
power to ftay pro- 
ceedings on pay- 
ment of the in- 
tereft and cofts. 


Pe//Serjt. had in this term obtained, with much difficul- 
ty, a rule niji to ftay the proceedings upon payment of the 
year's intereft and the cofts of the writ, againft which 

Lens Serjt. now fhewed caufe. If 5/. is all that is 
due in this a£lion, the Defendant has a fimple remedy 
to prevent further expence, by paying that fum into 
court. If the queftion be whether it was the intention 
of this inftrument to give the Plaintiff any thing more 
than an annuity of 5/. for her life, that queftion will be 
tried by proceeding in the aflion, wherein the true con- 
ftruflion of the inftrument will be confidered. [The 
Court obferved that this was not a queftion on the legal 
interpretation of the contraA, according to which, as the 
. condition had not been obferved, the PlaintifF muft ne- 
ceflarily recover to the full extent of the note, but to 
their fuppofed equitable jurifdiAion.] The condition 

(and 
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tit 


(and it muft be remarked that this is not enforced by a 
penalty,) upon which the principal fum is to be given 
up, is, that the intereft fliall be at^all , times regularly 
paid. If the condition is broken, there is no equity that 
can reftore it. Even in the cafe of a penal fum with 
condition for payment by inftalmcnts, if one inftal« 
ment falls, the whole penalty is recoverable. 

Pe/ij contr^i obferved that before the ftatute of 4 Ann, 
e, 16, f. 12., the courts of law ufed to interfere to re- 
lieve the obligor of a bond upon payment of the debt, 
and not of the penalty. He offered a judgment for the 
fum, with ftay of execution fo long as the intereft ihould 
be duly paid : in cafes upon judgments entered up on 
warrants of attorney, this Court, he faid, frequently ftayi 
execution upon the payment of the inftalments ftipulated. 

Mansfjeld C. J. There have been at lead twenty 
motions in this court fince I have fate here, to reftrain 
executions fald to be levied againft agreement, and 
upon the ftiqwing caufe it has appeared that there has 
been a failure in payment of the inftalments, and the 
rules have been difeharged. 

ChambreJ. There are feveral cafes in this court 
where a warrant of attorney has been given, with ftay of 
execution if the fum is paid by inftalments regularly, 
and that if failure is made in either of the inftalments, 
then execution (hall go for the whole; but the Court have 
' never thought themfelves entitled to ftay die execution, 
or reinftate the partie^ contrary to their own exprefs 
agreement. 

Rule difeharged. 




IK THX Fisrr»m»K» Xmut og fiiSQRCX tit 




i8iz. 


Br^LoO V. ^DERSON. 


/«»• a9» 


^HIS was an aAion upon a policy of infurance, at 
and from Martinique and all or any of the Weji 
India iflands to London^ upon the (hip John Bent, begin- 
ning the adventure upon the goods from the loading 
thereof on board the (hip at the Indies ; and- it 
ihould be lawful for the fhip, &c. in that voyage to pro- 
ceed and fail to and touch and flay at any ports or places 
whatever, without prejudice to that infurance, at the 
rate of ten guineas per cent,^ to return 3/. per cent» for 
convoy, or a/, per cent, for armed fhip or fhips, and 4/, 
percent* if (he failed before the firft df Auguji ; and by 
a memorandum at tlie foot of the policy the infurance 
was declared to be << On fliip/' The caufe was tried in 
London f before Mansfield C. J., at the fittings after Mi^ 
chaelmas term 1811, when the defence was a devia- 
tion, it appearing that the fhip failed from Martinique 
for St. Domingo^ which was much out of ’her direft 
courfe from Martinique to London^ and took in her 
cargo at St. Domingo, and thence failed for London, and 
was captured on the homeward vojOLge : it was in proof 
that at the time of efie£i;ing this policy, the ordinary 
premium of infurance upon a voyage direflly from 
Martinique to London was ten guineas per cent., while 
the premium for a voyage dire£t from St. Domingo to 
London was not lefs than 18 j^uineas^ fome premium 
would alfo be required to cover the fific from Martinique 
to St. Domingo. The jury Tdiiincf a verdift for the Plain-* 
tiff, fubjoft to the point referved, whether the terms of 
the policy warraiifed the courfq which the veffel h^^ 
taken* 


A policy It sad 
from Martinique 
and all and every 
Wejt India illanda, 
warrants a courfe 
from Martinique 
to iflands not in 
the homeward^ 
voyage. 
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I 812. 

Brago 


Anderson. 


Pell Serjt. now moved to fet afide the vcrdidl for the 
I’laintifr, and enter a verdi£l for the Defendant: he ob- 
ferved that there Tiad been an inception of the voyage 
from Martinique^ after which, according to the doftrlne 
of the Court in Gardner v. Senhoufe^ ante^ 3. 1 6., the 
vel^el could not go to other iflands not in the courfe of 
her dire(£l homeward voyage. He admitted that in that 
cafe there was an exception of Jamaica and St> Dominga^ 
but that made no difference \ and, with that exception, 
the words there were as general as here, axid thefe words 
muff be reffri£fed in their coiiffruflion to (uch iflands 
as lay in the dire£l courfe of the homeward voyage from 
Martinique. 


Mansfield C.^J. There is no getting over thefe 
words j inffead of all, you muff fubftitute the words 
fome of the fV‘e/1 India iflands, fuch as lie between 
Martinique and London^ you would make quite a new 
engagement. Here, though from the difference of pre- 
mium, it is poffible the underwriters may not have 
attended to the terms of this contraft, and I think it not 
impoffible ' that the underwriter may have figned the 
contra£t without having fufliciently confldeted the na- 
ture of the rifk he was to run, yet we cannot make 
new contraffs for perfons. I'he cafe of Gairdner v. 
Senieufe is very diftinguilhable from this. 

# 

Heath J. The conftni£rion contended for would 
make an entirely new contrail. 


Rule refufed. 
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Andrionx V. Morgan. 

^HEPHERD Serjt. had obtained a rule tufi to dif- 
charge the Defendant out of cuftody upon filing 
common baib upon the ground that the caufe of a£lion 
was a bill of exchange fworn to be due to Augitjli An- 
drtonty who was a foreigner refident at Drefden ; and the 
deponent, who could know nothing but from inftruc- 
tions tranfmitted to him here, took on himfclf confidently 
and pofitively to I'wear that the' Defend ant was fo in- 
debted, and that no tender had been made to the Plain, 
tiff in notes of the Governor and Company of the Bank 
of England^ which it was impofBble he, refiding here, 
fhould know ; and it did not appear on the face of the 
afEdavit what relation the deponent bore to the PlaintiflP. 

Lens Serjt. (hewed caufe. The affidavit is fufficiently 
precife that the debt is due on a bill of exchange, and 
that no tender has been made. Since the flat. 43 G. 3. 
r. 44. a., it is neceffary, in cafe of any application to 

the Court to difeharge the Defendant on account of any 
fuppofed dcfe£t in the affidavit to hold to bail, that the 
Defendant fhould fhew proof by affidavit that tender has 
been made, wholly or in part, in notes of the Bank 
of England, 

Heath J. The cafe of Pieters v* Lnyijes^ 1 Bof^ 1 st 
PulL I., is dlre£lly in point. The Plaintiff redded in 
Holland^ and the deponent was refident here ; and the 
fame objefkioii was exprefsly taken, and the Court fay 
it is not neceffary for the connexion between the de- 
ponent and the Plaintiff to appear on tlie face of the 
affidavit. 

The reft of the Court concurring. 

The rule was difeharged. 

R 2 


^31 


is 12. 


Jan, 31 . , 

It Is no objec- 
tion to an affidavit 
to hold to bail, 
which ftatc.a that 
the Defendant is 
indebted, aad de- 
nies a tender in 
Bank-notes, that 
the Plaintiff refidet 
ill a foreign coun- 
try, and that it 
dues not appear 
how the deponent 
could know theft 
fadls. 
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1812. 


Feb. 3. 


B£ck V, Sargent. 


The award of Dj^iTSont. had obtained a rule nifi to fet afidc an 
an umpire is not JLJ , . t • r j i. 

vitiated by the two award in this calc, upon two grounds ; one, that 

arbitrators who the parties had not been heard, which was anfwercd by 

were funlii ojjicio affidavits ; 2. that the fubmiffion was, fo that the 
joining in it. ' 

Nor by a ftran- two arbitrators ffiould make their award before or on 
^”fTh*”b* dbe June i but if no award fliotiid be made 

that if arbitrators before or on that day, then that the parties fliould ob- 
do not make their ferve the award of an umpire to be chofen by the arbi- 
named ^the^ trators, fo as fuch umpirage (hould be made before the 
abide the award 28th of \June^^ The arbitrators met, and did not make 


of an umpire to 
be chofen by 
the arbitrators, 
the time for the 
arbitrators to ap- 
point an umpifb 
commences when 
the time for their 
making their 
award expires. 


i 

their award, nor choofe an umpire, before or on the 
21ft of June; but they appointed an umpire before the 
28th of June^ and the umpire, together with the arbi- 
trators, l)efore the 28th kA June made their joint award 
in the following tf rms : «« We the underfigned arbitra- 
tors and umpire, do award,” &c. \ and he contended, 
I. that the umpire was not chofen in due time^ 2. that, 
the award was void, becaufe made by perfons who had 
no authority. 


Shepherd (hewed caufc againll this rule, con- 
tending there was no foundation for the objeflions. 


Lens Serjt., in the abfence of Bejl^ in fupport of this 
rule, urged that the arbitrators on the 21ft of June were 
' funSti officio^ and Could not afterwards appoint an effec^ 
tive umpire; or if they could, they could only do it 
inftantly at the expiration of that day, and not at any 
indefinite time between that day and the 28th ; 2. that 
the award of three is necefiarily the award of the ma- 
jority of them, who might happen to confift of the two 
arbitrators in oppofition to tlie opinion of umpire, 

7 and - 
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ftnd fo no award of hi»; and at all events it is not the 
award of the umpire alone. 

Mansfield C. J. Before or upon the 21ft day of 
June^ until the lalt moment of that day, the arbitrators 
have power to agree in award, if they do not in the 
courfe of that day agree in aw’ard, then they have power 
to appoint an umpire ; but until they fail to make their 
award on the a ill day of Junej the power to appoint an 
umpire does not begin. As to the other point, what the 
arbitrators do in making the award is nothing, the award 
is in law the award of the umpire alone : it is no more 
than if mere ftrangers had joined in the award, which 
could not vitiate. 




1812. 


Beck 


V. 

Sargent. 


Heath J. It has been decided in very old cafes, that 
the circumftance of another joining with the arbitrator 
in making an award does not vitiate. * 

Rule difeharged with colls. 


De Tastet and Others v . Taylor. 


FiL 4 . 


^PHIS was an aftion on a policy of infurance, which if a merchant, 
was tried at Guildhall^ before Ma?isjield C. J., at the 
Cttings zher Michaelmas term 1811, when a verdi6l was 
found for the Plaintiffs for 200/., fubjeft to the opinion His part ex- 

of the Court on the following cafe; The policy, 

® r LW^/7 lo aa hof- 

dated the loth day of May 1810, was effeded by tile port unr^cr a 
the Plaintiffs, as well in their own name as for and in granted to 

the name of all or any perfon to whom the fame Ihould beJiaif of f^vcral 

belong, on 50 hogllieads of fugar, on board the Jupiter^ Brltijh merchants, 

and infure, al- 
though the neutrals become enemies before »Rion brought, the broker may, upon a 
loTs ineuired, maintain an adionagainft the underwriters to recover the value of the 
joint inierefts of the three. 

R 3 


from 
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D» Tastit 


•v. 

Tailor. 


from Lof0on to Archangel^ and any port or ports, place 
or places, whatfoever and whercfoever, on the continent, 
without the Baltic^ backw<1rds ,and forwards, until the 
goods were fafely delivered in the houfes or warehoufcs 
of the confignee, with or without fiinulated papers, 
including the rilk of craft in landing, backwards and 
forwards, at 1 2 guineas per cent.y to return 4/. per cent. 
for arrival. The firft count of the declaration averred 
the intereft to be in John Daniel Stockjlethy and the fe- 
cond in Martin Stockjlethy Paul Menardy and John Daniel 
Stockfeth. The (hip, with the goods on board, failed 
from London on or about the iSth day of May 1810, 
bound for Archangely arrived thither, and, previous 
to the cargo being fafely delivered into the houfes or 
warehoufes of the conlignees, the fame was loft by cap- 
ture and confifeation. The Plaintiffs were and had been 
many years merchants refident in London. In April 
1810 thiy purchafed, by the direflions of John Daniel 
Stockjlcthy who then was and ever fince had been a do- 
miciled merchant, refident in Londotty 50 hogfheads of 
fugar, and* (hipped the fame in a general (hip, a neutral, 
called the Jupitery from London for Archangel. Meflrs- 
Cojicndick and HentZy of Londony were the (hip's brokers, 
and the king, on their petition, on behalf of feveral 
Britijh merchants, granted licence tp Meffrs. Caflendick 
and HentZy on behalf of feveral Britijh merchants, and 
permitted them, to load and export on board the Jupitery 
D. Gaedjen maftcr, a cargo of wine, brandy, and fuch 
goods as were permitted by law to be exported from 
London to Archangely and did thereby direft the com- 
manders of all his (hips of war and privateers not to 
interrupt the faid velTel, but cO fuffer her to proceed.'^ 
The cafe further dated, that fugar was permitted by law 
to be exported. That the tonnage of the vcflel and the 
time of her clearance was regularly indorfed on the 
licence, and the other requifites thereof complied with. 

6 That 
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That the purchafe of the fugar in queftion Mras made hj 
the faid John Daniel Stochjleth^ to be (hipped on the joint 
account of himfelf and JjJartin Stochjfieth and Paul Me» 
nardt then and dill of tiamburghy merchants* That in 
ox yiaoMX. January i8xi» Hamburgh was annesped to the 
French enipire» and had tlienceforth continued annexed 
thereto ; and that Jofm Daniel Stockjleth was indebted to 
^he Plaintiffs in a fum beyond the amount recoverable 
upon the policy in queftion. The queftion for the opi- 
nion of the Court was, whether the Plaintiffs were en- 
titled to recover : if fo, the verdict was to (land \ if not, 
a nonfuit was to be entered* 

Lens Serjt., for the Plaintiff, after adverting to the 
fa£ls, contended that as Hamburgh mnft be taken to have 
been in amity wjth this country, or at lead not under 
the dominion of the French at the time of the lofs iii- 
fured, which was previous to January i8ii> tlte date of 
its annexation to the French empire, no quedion would 
arife touching the infurance of enemy’s property. The 
only quedioiis were, fird, whether the licence granted 
to Mcflrs. Cajlendick and HentZy on the behalf of feveral 
Fritiflj merchants, might be extended to the joint pro- 
prietors of goods, one of whom only, at the time when 
fuch licence was granted, was a merchant domiciled in 
this country, the others being then and dill foreigners 
refident at Hamburgh; fecondly, whether thofe foreign 
proprietors having become alien enemies at the time of 
the a£lion brought, the Plaintiffs can fue on their behalf. 
Upon the fird point he infided that the cafe of Ufparicha 
v.Nobhy 332., was an authority to (hew that 

thefe licences have received a condru£lion much more 
extenfive than his argument required ; it was faid in that 
cafe, that the crown might exempt any perfons, or any 
branch of commerce from the difabilities ari(ing out of a 
(late pf yf^x\ and its. licence for fuch purpofe ought to 
, R ^ yeccivq 
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Taylob. 






"U. 

Taxi^iu 
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receiTC the moft liberal conftruAion.' It was accord'' 
Ingly held that the Plaintiff, a Spmiari% domiciled here 
hi time of war, to whom a licence had been granted to 
fliip goods to certain ports in might infure goods 
fliipped by him as agent for two poniards refidoit in 
the hoftile country, and maintain an sdion upon fuch 
infurance on their behalf ) lb that, in this cafe, if it had 
been found by the jury, that Hambufgb was in the hands 
of the French at the time when the licence was granted, 
and that J. D. Stochjtetb had no intereft in thefe goods, 
ftill, according to UJ^icba v. NMtf the Plaintiff would 
have been entitled to recover. It is found, however, 
that J. J). Stoehjletb was partly interefted in this adven* 
ture, which accounts for the introduftion of the terms 
** Britijb merchants” into the licence, and is fufficient to 
fatisfy thofe terms ; and there was no need to have the 
licence diredted to him fpeciffcally by name. Secondly, 
he contended that the other proprietors having become 
alien enemies fince the licence, would not prevent the 
PlaintilB from fuing on thehr behalf, as it had been 
already Ihewn by the authority of UJ^aricha v. Ntbht 
that they were protedled by the licence } and although it 
might be admitted, that the king could not by his 
licence remove the perfonal dilability of a trader in 
refpe^k of fuit, fo as to enable him to fue . in his own 
name, yet it has been decided id Kenjmglm v. 

8 Eaftf 373., that in fuch cafe a J 3 ritj/b agmit may main- 
tain an aflion on behalf of an alien enemy. 


Sbtpberi Seijt., ecntrbf admitted, that according to the 
cafe of the Luna, j.EdwarJe, 190., it might perhaps be 
confidered that Hom^gh, although under the temporary 
dominion of the French, was not a hoftile ftate before 
January 1813, when it was'annesed to the em- 

|nte. He contended, however, upon the fads of the 
eaie, that this was an mfuraocee^^ed by J. 27 . StteL> 

fitth. 
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jlitb^ for himfelf and (Vo aliensi who fince that infur-*: 
ance^ but before tho a£lh>n brought, had become alien 
enemies* The queftion is, if the Plaintiffs can recover 
on their behalf. C. J* I thought it had been 

fettled, by the cafes, that the licence takes awayth^ 
hoftile chara£ter of the parties licenfed.] It may be (ct 
as to legalizing the adventure, and, therefore, whatever 
is necelTary for that purpofe the licence will extend to* 
It will, therefore, prote£l all thofe who are necelTary 
parties to fuch an adventure, fuch as the confignees 
abroad, who, ^uoad hoc^ will be adopted by die licence, 
and excepted from the clafe of enemies; inafmuch as 
the nature of the adventure requires that there Ihould be 
, a confignee, as wejl as a confignor* But thefe perfons 
are not fubjefls of, nor relident in the hoftile country to 
which the licence permits the goods to be exported ; and 
it is a very different confideradon, whether the perfons 
to whom the licence is granted as BrHi/b merchants 
lhalL thereby be at liberty to confer fuch an adcqition 
upon perfons who are neither BrtAfi merchants, nor 
even relident in this country, not by the confxgnment to 
them abroad, but by admitting them as partners only 
in the fame adventure. If this can be done, there is 
nothing to prevent two French merchants refident at 
Pans from being joined as partners with the Britijb 
merchants; and thus finding a protection for their trade. 
\Ii0aib J. The two Hamburghers required no licence ; 
dicy were neutrals, and might export goods from this 
country to Archangel without a licence, t/. -D. Stockjkth^ 
who alone wanted a licence, had one. Mansfield C. J. 
The licence was to a Briitfh merchant, and J. D. &toA* 
Jleth^ who (hipped die goods, and was interefted in 
them, was a merchant, and thus exaftly within 

(he terms of the licence; unlefs it contain any expreffion 
to 'rellrain it to fuch goods as he Was folely interefted in.] 
The licence muft mther be reftrained to Britj/b nier-» 

chants, 
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i^haotSs or, if extended beyond that, it muR be extended 
a$ .well to alien enemies as alien friends. A licence 
to B. and others has indeed been extended to all 
others of whatfoever defcription^ but there may be 
extremely good reafon in many cafes to confine the 
licence, as is done in this cafe, to Brittjh merchants 
only. In the report of Ufparicba v. Noble ^ the terms of 
the licence do not appear ; but unlefs it contained the 
terms Britijb merchants, the cafe has no application. 
Perhaps where a Britt/h merchant, under a licence to 
Britj/b merchants only, is engag^ with alien merchants 
as partners in the adventure, and infures his interefl 
feparately, if a lofs happens he may be entitled to reco- 
ver to the amount of his own feparat^interefts, but not 
fo where he make^ a joint infurance upon a joint ad- 
venture, which in part is illegal ; for the contraA which 
was made joint by the party, cannot be fevered, fo as 
to be good pro tanio^ but muft either be legal altogether 
or void altogether. Isf FulU id3., McConnell v. 

HeBor i it was held, that a petition founded on a debt 
due to ^ Britip merchant, and to R. and C., alfo 
Bntijh merchants, but refident and carrying on trade in 
an hoflile country, was infufficient to fupport a com- 
mifHon of bankrupt. In like manner, here, though 
/. 2). Stockjleth would be prote'fled by the licence, if 
he were folely interefted in the adventure, yet as the 
Hamhurghers are not protefted by the licence, his in- 
tered is contaminated by the partnerfhip with them, and 
nothing can be recovered on this policy, becaufc it is 
jsfFcfted on their joint interefl. 


. Lens in reply. If it were material to the prefent 
queftion, it is clearly legal for a neutral to come and 
ptitchafe goods here, and export them to an enemjr’s 
country. No licence is required in Aich a cafe, either 
by the law of nationSi or by our own navigation laws. 

TJi? 





nr THX itl. 

The Defendant’s argument ii in direiE^ cppofition to 
cafes of Kenftngton v. Ing/h, and Ufparieha v. Nohle^ and 
is unfupported by any authority. If, inilead of the 
words Britijb merchants, the name of J. D. SUciJlfth 
had been found in the licence, this would have been 
precifely the cafe of Ufparieha v. Noble : the Defendant 
is reduced to contend, that although a licence to J, D. 
Stockjfleth by name would have fandtioned the joint ad- 
venture, yet a licence to him on behalf of Britijk mer- 
chants, (hall coniine the adventure to the goods of 
Britifh merchants onjj* Ufparieha was the foie pur- 
chafer, as J. D. Sioeijieth was ki this cafe ; but Ufpn^ 
richa had no intereft in the goods ; that cafe, therefore, 
is infinitely ftronger x for here J. D. StoebJIeth retains a 
beneficial intereft. The terms of that licence do not 
appear, but it is improbable that Ufparieha^ who had no 
connexion with any Brittfh merchant, ihould have ob- 
tained a licence on behalf of himfelf and any JBritifb 
merchants. \Mansfield C. J. From the language of 
Lord Elknhorough in 13 Eajl^ 340.f it appears, that 
licence was to Ufparieha^ on behalf of himfeif and others,'] 
If this licence would, as is admitted, protefl lYiQEuJJian 
confignee, an alien enemy, a fortiori^ it will protefl a 
neutral confignee. Lord Ellenborougb explains the effedl 
of thefe licences to be, that they take away the efie£k of 
war, and render that legal foe all the parties concerned, 
which would be legal if there were nq war^ The argu- 
ment which would eq^dude neutrals from the benefit of 
the licence beqaufe they are not Britijb merchants^ is 
contrary to the whole current of authorities* Mace^ti- 
nell V. HeBor is irrelevant : the principle of that cafe is, 
that no one could become a petitioning creditor who 
was not competent to recover the debtji fuing as a plain- 
|i(f Qn the record in an a£tion at. law* . The licence to 
tradp removes the incapacity of trading, but does not 
pui|>ori; to remove from an alieii enemy the difabdhy 

to 
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l 8 ll> 40 file on the reeerd. Even if J. J). SUcifletk hed pof> 
f«ff«d no intereft in the goods> thefe PlaintiiR muft have 
^ Alceeeded, widiin the authority of UJ^arieha v. NMe, 

'TAtunu Nothing in the terms of the licence reftrifiis the pro- 

tedlion to fuch goods as Britifi merchants alone are in- 
htnfted in. 

Mansvibld C. J. The objef^ion that thefe Ham^ 
t$trgh$rs are alien enemies may be wholly laid afide } 
for die cafe of KmfingtM v. Inglis has decided, that if 
that objection cannot be raifed againft the Plaintiff on 
the record, the agent may fue in truft for an alien 
enemy who is licenfed. It appears that the terms bf 
the licence to Ufparieha being general, the Court of 
King’s Bench adopted the conftru£iion, that be, having 
licence to ezp<vt for the benefit of himfelf or others, 
might export die goods of any perfon whatever, and 
was not bound to export goods of his own, as in Defflis 
r. Pony, 3 B^.isf Pull. 3 . The Angle queftion in the 
prefent cafe, is that which arifes upon the jmnt interell 
of the two pcrfons, who are not Britifi fubje^Is. The 
tmly difference, however, between this cafe and XJjpom 
twha V. NAU is, that there, thqugh the goods went to 
foreigners, yet the price of them came in part to the 
Briti/i merchant, of whom they were bought, although 
he divided the benefit of the trade with aliens. In the 
odiw cafe a SfMt/k eonfignor had the whole profit of 
die export trade. The objed of thefe licences is to 
^^rage the exportation of certain goods from this 
country, the exportation of wluch is confidered as a 
natbnal benefit. We therefore think, that J. D. Stock- 
jk^h, being himfelf interefted, and the foie purchafer, 
(and Lord EJktAomtgPi dodksine would carry it much 
fq^ther,) is covered by this licence, and that he does not 
exceed die terms of his licence by reafon of the joint 
intereft vdiidi il in tbele Htmihrgier/t and that there is 

con- 
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confeqvently no objetlion to tfaeinfunnce. hiXJJ^ 
rieba v. . the great objeftion contended for, was» 
that the goods were to go to Spamjh fubjeAS} who were 
alien enemies { but that was held to be of no force^ for 
that it muft always be underftood» when a Ikeace to 
trade with an enemy was granted, that the enemy's fub* 
je£is were to receive the goods, as we determined in this 
court on a voyage to Rujfia (n). And in confonance to 
the general policy of the ftate, which is to encourage the 
exportation of thefe goods from Englanit we muft hold, 
upon the fair conftru£lion of this licence, that it is no 
objection that the property partly belongs to diefe Ham^ 
hurghtrsy efpecially as J. D, itockflttb bought the goods 
and (hipped them. 


Mi 


i8u. 

Os ’ihissm 


V. 

TAttqa. 


Heath 7. I am of the fame opinion. 1 think if 
the voyage had been fuccefsful, J. D. Stoekflith would 
have been a truftee for thele .Hamburgbtrt ai^ to their 
(hare in the adventure. It is an advantage to this Gonn> 
try, that the capital of foreigners fbould be inveftedo^ 
Englijb produce : on the other hand it wopld be a dif> 
advantage to us, if Engiyb capital were to go abroad 
for the purpofe of efie&ing the defired exportation. 
I think, therefore, that the Plaintiff is enBtled to recover. 

Judgment for the Plaintiff. 


{a) FayU tmu, 1. 144.' And As 

mtiUy mt*t I* 5^4. 
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A broVer pur- 
chafing goods for 
bis principalsy 
without their 
knowledgCi adds 
to the terms of 
purchafe which 
the principals had 
agreed to, a gua- 
ranty by himfcif 
cf their hills. The 
goods were deli- 
vered to the bro- 
ker ; the princi- 
pals became bank- 
nipts. Held that 
the broker could 
neither detain the 
goods as upon a 
itoppage in tran^ 
^tU9 nor had any 
lien on them for 
the money he had 
paid on his 
guaranty. 


Gurney and Others, Aflignees of BlackbuJin 
and Bonner, Bankrupts, u Sharp and 
Others, 

•^HIS was an adlion of trover brought to recover a 
quantity of hemp, which came on to be tried at 
the fittings at Guildhall^ London^ after lalt Trinity term, 
before Mansfield C. J., when a verdift was taken ior the 
Plaintiffs for 2500/., fubjeft to the opinion of the Court 
on die following cafe. Blackburn and Bonner were 
merchants refiding at Lynn in Norfolk ; the Defendants 
were Rujfia brokers refiding in London^ and as fuch, 
occaConaHy employed by Blackburn and Bonner. By 
letter dated the 14th of t)ecember iSio» Blackburn and 
Bonner^ in reply to a lettei previoufly written to them by 
the brokers about the price of hemp, wrote the Defend- 
ants as follows : ** If you can purchafe us a parcel of new 
“ Riga Rhine^ of good quality, and fuch as you approve 
on infpe£lion, of 20 to 30 tons, at 73/. per ton, pay- 
« ment by our acceptance at 6 months, we wifli you to do 
it 4 ke£lly.” Blackburn and Bonner^ by letter dated the 
December^ directed the Defendants to forward 
one ton of the hentp, when purchafed, to Mr. Minet of 
Elyy on account of Blackburn and BotmerT On the 1 8th 
of December the Defendants purchafed of Meflirs. Solly 
and Sons 28 tons of hemp, on account of Blackburn and 
Bonner^ and by letter dated the 20th of the fame month, . 
addrefled to them, wrote as follows : “ The f»-ice of 
<< Rhine hemp is called 74/. ^er ton ; but we bought 
you, on the i8th inftant, about 28 tons of new Rhine 
hemp, from MeiTrs. Ifiiac Solly and Sons, at 73/. per 
<< ton^ payment by your acceptance at 6 months’ date, 
allowing i difeount thereon, and 14 days for the 

« deli- 
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delivery. We lhafl receive this on your account, 
and^ as dcfired, fend one ton of it to Mr. J, M'met^ 
JS/y, Camhridgejhire^ per waggon.^' On the a 2d of 
December^ Solly and Sons delivered the hemp to the 
Defendants on account of Blackburn and Bonner. On 
the a4th, Blackburn and Bonner wrote to the Defendants 
as follow : We have been duly favoured wth your 
elleemed of the aoth current, and obferve thereby 
^ you have purchafed for our account about 28 tons of 
new Rhine hemp, at 73/. per ton, fix months, at i per 
cent.y which we approve 5 and if you can buy us 20 
to 30 tons more on the fame terms, we wifli you to 
•* do it.” On the 24th of December the Defendants 
fent one ton of hemp to Mr. Minet^ at JS/y, as direfled ; 
and on the 31ft fent Blackburn zxiA^Bonner the receipt 
for its delivery, and for which ton of hemp Mr. Minet 
afterwards paid Blackburn and Bonner. On the 4th of 
January 18 1 1 the Defendants forwarded to piackburn 
and Bonner the iuvoice as follows : 

Meflrs. Blackburn and Bonner^ Lynn. Bought of Ifaac 
Solly and Sons, aS 6 months* credit. , £. s. d. 

Hemp, &c. . . « • 2089 19 8 

Difeount, I - - • 26 2 5 

£2062 17 3 

Tilts Invoice was accompanied with 2 bill drawn by 
Solly and Sons on Blackburn and Bonner for the amount, 
which they fent back, duly accepted, to the Defendants, 
for Solly and Sons, and which was afterwards delivered 
to Solly and Sons, 'fhe Defendants at the time of fale 
guaranteed tlie payment to MefiVs. Solly and Sons for 
a commiflion paid them by Solly and Sons, without 
which guaranty Solly and Sons would not have fold the 
hemp, but fuch were not made known by the 
Defendants to Blackburn and Bonner. On the 15 th of 
March lad Blackburn and Bonner became bankrupts", and 

^ the 
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i8ia. 

iStnunty 


V. 

ShAXIFi 


the Plaintlft were chosen aflign^es of their eftate anti 
efiefls. So/// and Sons > proved under the commiffioii 
their faid debt of 2 o 6 ^h 1 7/. 3^.9 for which, they fwore^ 
they held no fecurity except the faid bill accepted by 
the bankrupts, and the guaranty of the faid Defendants, 
fince which proof the Defendants had paid Salty and 
Sons the" amount of fuch acceptance in difcharge of 
their guarantee. The Plaintiffs, as ai&gnees of the 
bankrupts, had demanded the remainder of the hemp 
from the Defendants, and had offered to pay them what« 
ever charges were due to them on account thereof $ but 
the Defendants had refufed to deliver it to the Plaintiffs, 
infifting they were entitled to hold it in difcharge of 
their guaranty given to Solly and Sons. The queftion 
for the opinion of. the Court was, if the Plaintiffs were 
^ndtled to recover ; if they were, the vetdiA was to 
ftafid for ippo/. 17/. gdl If not, a nonfuit to be 
entered. 


iVff Serjt. for the Plaintiffs, after opening the cafe, 
was popped by the Court, who called upon Lens Serjt. 
to fupport the Defendant’s claim. (He obferved that 
the guaranty was given without any notice to the bank- 
rupt^ (the vendees,) and enquired therefore bow they 
could be affeAed by it. 

Ltns admitted that the Defendants could not place 
the bankrupts in a worfe fituation by any aA done 
without their knowledge and approbation; but con- 
tended thatt they were not in a worfe fituation by the 
Defendants retaining the goods which had come into 
their haxiSs, and the price of which they had paid, until 
t^ie bankrupts made good their failure. The bankrupts 
could never have obtained the hemp but through the 
purchafe of the Defendants ; for it is Hated in the cafe 
ijbiit S 9 ily and Co* would not have fold it, without their 

guaranty : 
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guaranty : if therefore* they claiin the benefit of taking 
the purchafe out the . Defendants* handsi it is but 
r^onable that it {hauld, be upon the terms of paying 
the Defendants* price, who are the meritorious parties 
to tills contradi;^ Unlefs it can be {hewn that the pay* 
ment by them to Sol/y and Co. was a payment in their 
own wrong, and not for the benefit of the baiUkrupts, 
they will be entitled to {land in the place of the vendors, 
and may either (lop th^ goods iu tranfitu^ or retain them 
for their lieu for the price. The afiignees will (till have 
the benefit of the purchafe. 


i8it. 

I. 

OuRKKiili 


•Urn 

Shajif* 


Mansfiki-d C. J. The faJe was perfeftly complete, 
the bill accepted, and the hemp delivered to the De* 
fondants for the ufe of the bankrupt^. It was a very 
unwife contra£l on their part, and I am very forry for 
it I but the goods were fold and delivered for the bank- 
rupts, and the pofietfion of the Defendants was their 
pofleflion. It was a delivery to the bankrupts. There 
is no room for any (loppage in tranjitu i the goods are 
arrived at the place of delivery, into the^ poiTelfion 
of the bankrupts, for which reafon alfo no lien can 
arife. 

Per Curiam, Judgment for the Plaintiff* 


VoL. rv. 


S 
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De GaMINDE V. PlGOU. 


Upon an a<£lioii 
againft the under- 
writer for a lofsy 
the underwriter 
cannot fet off the 
premiumif al- 
though they have 
never been paid* 
unlefs he c;.'i 
make it appear 
that the ftate of 
the relative ac- 
counts between 
afliired> brokery 
and underwritery 
is fuch as to 
take the cafe out 
of the ordinary 
ruley which isy 
that the receipt 
of the underwriter 
for the premium 
is cmclufive 
evidence for the 
affured that he 
has paid the pre- 
mium to the un- 
derwriter. 


JN this cafe the declaration contained a count upon « 
policy of affurance, at and from AlUanti to a port of 
difeharge in Gnat Britain^ upon goods by (hip or (hips. 
The intereft was averred to be in the Plaintiff, and the 
lofs to be by capture. There wi|m alfo common counts 
for money paid and expended, money had and received, 
and on an account ftated. The plea Was the general 
iffue, accompanied with notice of fet-off. This caufe 
was tried before Mansfield C. J. and a common jury, at 
the fittings at Guildhall after Trinity term i8it, when a 
verdif^ was found for the Plaintiff, with damages 
32/. 18/., fubjeft to the opinion of the Court on the 
following cafe. The Defendant fubferibed the policy 
for 300/, The goods were (hipped, as in the declara- 
tion mentioned, oft boar^ the (hips Difeado and Lotn/oy 
and were the property of the Plaintiff. In the courfe 
of the voyage from Alicante to Great Britainy the Difeado 
was captured, and recaptured. The Louifa failed with 
convoy and arrived, whereupon a return of premium 
became payable by the terms of the policy There was 
upon the whole infurance a (hort intereft, whereupon 
alfo a return of premium became payable. The pre- 
mium in refpeft of the Defendant’s fubfeription amounted 
to 31/. 10/^ The amount of the lofs by falvage paid to 
,the recaptors, and of the returns of premium for convoy ' 
and (hort intereft, was agreed to be ic/. 19/. s^d. per 
eenty ^eing 32/, ids. on the Defendant’s fubfeription* 
The Defendant claimed under the following circum- 
ftances to fet off the premium ftated to have been paid 
to him : The infurance was effaced by Meffrs. l^ag^ 
ftaffsy who were infurance brokers, by the order of 
Meffrs. Lorrazahaly Meneya^ and Tretiagery merchants in 

Lendeny 
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LmdoUf who receive<l the orders for, and caufed the 
infurance to be ciFe£ted. The premium mentioned in 
the policy to have been received by ^he Defendant, was 
not paid to him, but he debited MeiTrs. Wagstaffs^ the 
brokers, with the amount in account, and they in their 
account gave him credit for the premium, according to 
the ufual mode of dealing between brokers and under- 
writers. The brokers in the fame manner debited 
Meflrs. Larrazabal^ Menoyoj and Co. with the premiums, 
but they had not been paid the amount thereof. MeiTrs. 
Larrazahal^ Menoyoy and Co. in like manner debited the 
Plaintiff with the fame in their account with him, but 
they had not been paid the fame. At the time when 
the policy was effected, no communication was made 
to the Defendant that the Plaintiff was in any manner 
interefted or concerned in the infurance. MeiTrs. Wag-- 
the brokers, and MeiTrs. Larrazabal^ Menoyof and 
Co., had both ftopped payment. The quefttpn for the 
opinion of the Court was, whether tlie Defendant could 
fet off the amount of the premiums due to him as above 
dated againd the claim of the Plaintiff in .this aAion. 
If the Court ihould be of opinion that he could, a ver- 
di£i; was to be entered for die Plaintiff for iL 8/. : if not, 
the verdift; was to dand. 





V. 

Pioev. 


This cafe was argued by Lens Serjt. (in die abfence 
of Bejl Serjt.) for the Plaintiff, who contended that 
there was nothing to take this cafe out of the ordinary 
courfe of dealing between broker and underwriter, fo as^ 
to enable the underwriter to maintain bis fet-off' againd 
the alTurcd. 

Shepherd Serjt., cofitri, cited stirey v. Blcnd^ r Park, 
6 Ed. 34. ; but obferyed that that cafe depended on a 
fpecial contradl between the broker and the underwriter, 
and therefore did not govern this cafe. He ol^ferved, 
^ S a that 
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tliat if it had appeared on the face of this' cafe that thb 
underwriter had paid the lofles and returns of premium 
to the allured through the medium of premiums retained 
in the hands of the broker, it might have fufficed 5 but 
it did not appear upon this cafe how the accounts flood 
between the parties. He alfo cited Shee v. Clarkfon^ 
12 Eafly 507* 

Mansfield C. J. That cafe depended uponr the 
queftion, whether by the terms fubfifting between the 
broker and the alTured, the broker had authority to re- 
ceive the fhort intereft and lofles* The alTured may 
take the policy out of the broker’s hands, and infift 
upon receiving the lofles. The Court muft there have 
proceeded on the r ground that the broker had authority 
to receive the lofles,. for he held the policies. 

Heatjh J. That cafe has nothing to do with this. 
When the aflfured is admitted to have paid the premium, 
it is, as between the alTured and the underwriter, ac- 
tually paid, The admilTion of the receipt of the pre- 
mium is a» admiflion that it fhall be allowed by the 
underwriter in account, and how that account flands 
between thefe parties we do not know, for it is not 
flated in this cafe, but it mufl be allowed in account by 
the broker to the underwriter. 


24B 

j8i2. 

Pe Gaminbe 
Picou. 


Judgment for the Plaintiff. 
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Graham -y. Sturt (ay 

J^ENS Serjt. oppofed the juftificatioii of bail in this 
cafe, on the ground that one of tficm {John Calcraft 
Efq.; of Rempjione Hally in the parifh of Corfe Cafilcy in 
the county of Dorfity) was a membei^ of parliament, 
and that no privileged perfon could be bail on account 
of the difhculty of proceeding againft him. The only 
authority he cited was in ift Sidcrfiny p. 68., where the 
tipftafF in chancery was put in as bail, and obje£led to, 
as being privileged, which objefrion the Court there 
held good. 

Per Curtain. We think he ought not to be bail from 
the difficulty of proceeding againft him ; the juftifica- 
tion, therefore, muft be dilallowcd. But they gave time 
to put in another. 

(^i) Ex relatione Mri. Watlington. 


Feb. 6. 

It is a fufHcient 
objcdlion to bail, 
that he hath pri* 
vilege of parlia- 
xnenty whereby 
the plaintiff may 
be delayed in ob- 
taining payment 
from him. 


Baxter, Demandant ; Baxter, Tenant j New- 
MAN, Vouchee. 

J^LOSSET Ser|t. moved to amend a recovery which in- 

had been fufFered of lands in W^on Turvilln, by fertion of a pariflx 
inferring the parifti of Aylf/buryt upon an affidavit that 
they were omitted by miltake, but it appeared that the the dofe being 
miftake in fome fort afTcAed the deed declaring the ufes, named in the 
as well as the recovery. The land, the title whereof he 
fought to perfect, was a clofe called Plowed Hayes, pariih being no 

othervvile named 

in the deed. than by reference to a map In the margin, on which the name of the clofe 
and pariih were madted together. > 

S3 


parcel 
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' Baxter 
pemanddnt. 
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parcel of a latter eftate. In the margin of the deed to 
lead the ufes was a map of the whole eftate, to which 
the deed referred, and upon the fite of the feveral clofea 
in the map were written their refpeftive names. ■'Upon 
this was written “ Plov^ed Hayes^ in the parifli of 
iufyP In the parcels of the deed all the clofi^s were 
enumerated by name, and amongft others'' P/ofved Hayes 
and Meophams, and after the names of the fields ought 
to have followed thefe words, ** which clofes called 
Plowed Hayes and Meephams are fituate in the parifh of 
Aylejhury^* and all which other clofes except P/oived 
Hayes and Meophams are fituate in the parifli of Wejlon 
Turville ; but the former claufe was erroneoufly omit- 
ted, fo that the deed ftood thus s and all which other 
clofes except Plowed Hayes and Meophams are fituate in 
the parifh of W^on Turville^^ and no parifli was by the 
context of the deed aifigned for Plowed Hayes and 
phams. it was further fwom that Plowed Hayes was in 
the parifli of Aylejbury^ and that it was intended to 
pafs. 

The Couri permitted the amendment. 


(IN THE EXCHEQUER-CHAMBER.) 


m. 9. 

Ifitereft allowed 
on affirmance of 
a judgment on a 
contract to make 
good to the ac- 
ceptor of a bill 
fo much money 
as the dividends 
of a bankrupt’s 
eflate ihould fall 
Ihort of the 
amount of the bill. 


Furjlongb V . Rucker. 

J^EADER moved that upon affirmance in error of 
the judgment which had been obtained below in 
this cafe, intcrell might be commuted on the amount of 
the verdiff. The action below was ajfumpftt on the fol- 
lowing inftrument; Nov, 26^ 1801. Meflrs. iJmirr, 
Having immediate occafion for 500/., you will oblige 
me by accepting my draft at 60 days for that fum $ and 
in cafe that upon the fetticment of Weittholfb affairs 

more 
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more than that fom fhall be coroii^ to Mcilrs» W. Fur-> 
l^Ngi and Sons, of Mmniferrat^ on account of the:r de- 
mand, you will then be pHeafed to carry fuch furplus to 
their credit ; but in cafe that lef$ than the fum of 50c/. 
fliall be coming to them, then I do hereby engage to 
make ^ood the difference to you immediately. (Signed) 
Wm* Furlonge, jun. In confeqoeiice of that folicitation, 
the Defendant in error accepted the bill of the Plaintiff 
in error at 60 days’ fight of the fame date for 500/. 
The jury gave a verdift for 501/. 14J. yrf., being the 
amount of the fum due to the Plaintiff below for prin- 
cipal and intereft, after deducting therefrom all the 
amount of the dividends received from Wemhcif% 
effects. 





FuJiLOKCe 


Kuckfr. 


Mansfield C. J. at firft inclined to think it was 
a mere loan of money, without any agreement for 
intereft. • 

But Heath J« obferved, that in a cafe from Liverpopl, 
where payment was to be made by a bill at*two months, 
intereft had been allowed. 

Macdonald C* B. thought he might be confidered 
as having paid the money on the bill, and that this was 
only a circuitous way of reimburfement. 

Rule abfolute to compute intereft* 
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, 1812. 


Teb» 10 * 

A conccfTion 
to the grantor of 
an annuity of a 
greater facility 
of redemption^ 
made atra time 
fubfequent to the 
original grant of 
the annuity and 
enrolment of 
memorial, needs 
not to be memo- 
rialized. 


Booth v . Druce. 

J^H£PHERD Serjt. on the firft day. of this term 
obtained a rule tttfi that the warrant of attorney 
given to fccurc an annuity of 69/. per annum might be 
fet afidcj upon an aflidavit that at the time of granting 
the annuhy it was agreed between the parties, that the 
annuity lliould be redeemable upon repayment of the 
film of 500/., the fame fum in conlidcration of which it 
had been granted, by inftalments of 100/. at a time ; and 
that upon payment of each inftalment, one fifth part of 
the annuity Ihould ceafe, and that there was no mention 
of this agreement ‘for redemption by inftalments in the 
memorial which had been inrolled; he alfo moved 
that the Plaintiff might pay the cofts of this appli- 
cation. ‘ 


ITanghan Serjt. now fhewed caufc againft this rule 
upon aflidatfts, which dated that there was contained in 
the annuity deeds executed immediately at the time of 
granting the annuity, a provifo for redemption upon 
repayment of 500/., and that that provifo was noticed 
in the memorial, but not the agreement now ftated ; but 
that fome hours after the deeds had been executed, and 
the memorial of the tranfadlion, fuch as it then fubfifted, 
had been inrolled, the Plaintiff, upon the Defendant’s 
^requeft, indulgently figned an agreement to the follow- 
ing effeft : ** I, who have this day purchafed an annuity 
of 69/. for 500/., redeemable for 500/. at one month’s 
nptice, hereby agree that it may be redeemed by inftal- 
ments of 100/. at a time.” 


Shepherd^ in fupport of his rule, contended tliat this 
cafe was fimilar to a cafe of Sawyei^ v. Bunce, where it 

II 


was 
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vras held, that a fubfequcnt tranfa£Iion muft be memo- 
rialfzcd. 

Mansfield C. L The very terms of the paper an- 
fwer this application $ for they fpcak of the Plaintiff 
having purch^fed^ referring to this as to a completed 
tranfaffcion) therefore it need not be memorialized. I 
take it for granted^ that in Sawyer v. Bunce it was found 
to be a part of the original tranfaffion. 

Rule difeharged (a). 

(a) Chamhre J. was abfent fitting on a ipecial commifliaii for the 
trial of certain traitors taken in arms. 



JoDDREL Vr — . ^ Jl. 

^TIE Defendant’s attorney had obtained, and ferved A confent In- 

upon the Plaintiff’s attorney, a fummons, in order to dorfed on a Judge’s 
... T 1 • 1 r E • 1 * fummons binds 

obtaining a Judge s order for changing the venue, upon 

which the Plaintiff’s attorney indorfed his confent, but unlefs the order 

neither party ever attended before the Judge, nor had the drawn up and 

order been drawn up ; after the Defendant’s attorney had thereto. 

obtained all the benefit which he wanted from the order, 

he proceeded in diredt breach of good faith, as if no fuch 

fummons had been ferved : and upon an application to 

the Court upon this fubjedl, no relief was granted him, 

the Court holding that unlefs the order is regularly 

drawn up and ferved, the confent is of no avail ; but 

that the parties may proceed as if no fuch fummons had 

been taken out. 
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Grimstoke V, Bell. 


The Court will 
relieve a party 
from the terms of 
filing no^bill in 
equity, if the evi- 
dence of an anfwer 
in equity is necef- 
fary to attain the 
juilice of the cafe. 


^HIS wis an adion of quare tmpedii. The counfel 
who advifed upon the caufe, findiiig that in the 
pleadings the Defendant made title to the advowfon as 
appendant to his manors and feeing reafon to adrife him 
to Hate his title^ as to an advowfon in grofs, diredled 
him to move to put off the trial for the fake of obtaining 
time to amend the pleas, and of difcovering evidence 
of certain fa£ls material for his defence, for which pur- 


pofe it was expedient that he fbould file a bill in equity* 
for a difeovery : the motion was accordingly made at 
the Torh aflizes, and the event of it was, that the parties 


agreed to refer the caufe by an order of ttift prius: but 
the defendant’s counfel did not advert to the fa£l that the 

Ik 

order of nift prius was obtained upon the ufual terms, 
contained in a printed form, of, amongft others, filing no 
bill in equity. The Defendant having afterwards filed 
his bill for a difeovery, found out that he was obnoxious 
to procefs of attachment for a contempt, in confequence 
of which 


Pell Serjt. now moved to amend the order of 
nifi prius, and rule of Court .made in purfuance 
tWeof, by ftriking out the words ** and alfo con- 
fenting not to bring any writ , of error or file any bill 
in equity.” 

/ 

Shepherd Serjt. oppofed this motion in the firfl in* 
ftance, upon the ground that it would enable the De« 
fendant to get over the enfuing Tsrlaflizes. 


Mans- 
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. Mansfield C. J* If it be neceflary for the Defend- 
ant to have evidence by the anfwer of the Defendant in 
equity, before he can with fafety proceed to . trial, the 
trial ought to be poftponjed till after the anfwer is put 
in. Neither is this the fort of bill in equity which the rule 
of Court contemplates, and which means a bill filed to 
poftpone the payment of a debt, or for other purpofes 
of vexatious delay. The Court granted a rule nifi* 

On this day Shepherd^ admitting that they could not 
withiland this application, the Court made the 

Rule abfolute. 

« 

iiiiii 

SaWBRIDGE V, CoxWELL. 

QNSLOW Serjt. obtained, on a former day, a rule nifi Ifa Plaintiff, for 

calling upon the Plaintiff to fhew caufe, why the colls delivers^a° dwlara- 
allowed to the Plaintiff Ihould not be reftridled to the cods tion, and aftcr- 
of the action up to the 24th of OEtober^ the Plaintiff having ^J^tJe^Pefend 
taken out of court 7/. 14/., the Aim which the Defendant ant a fum which 
,had paid in, and which he had previoufly tendered to the vs* offered to him 
Plaintiff, on a fummons, on that day, and that the pro- 
thonotary, who had allowed cods up to the time of only up to the 
takin? the money out of court, might review his taxa- 
tion. Lens Serjt. fliewed caufe againd this rule, upon 
an aHidavit of the Plaintiff that on the 20th Augujl i8z x 
he applied to Morton^ his attorney, to bring an adlion 
againd the Defendant for the amount of the Plaintiff’s 
wages and monies paid for the Defendant’s ufe, amount- 
ing together to 14/. 14/. In the cafes of Zeevin v. 

Cowell^ awiey 2. 203., and Roberts Lambert^ ibid. 284., it * 

was indeed held that if the parties have agreed to take 
a Icffer fuqa' than they fued for, or if, upon going on to 
trial they recover no more, they fliall have no cods ; but 
3 both 
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Of. 

Coxwuun 


Cases ih Hilary terit 

both thofe cafes have been queftioned in a late decifiori 
of Burmjltr v. ifilArA, 13 551. 

Ottjlm admitted that if the Plaintiff, in afterwards 
accepting the fmaller fum, had receded from his rights, 
this rule mult be difcharged; but this was a cafe of 
vexation } for the Plaintiff kept out of the way to avoid 
a tender till after the declaration ferved, and the Plain* 
tiff’s wife, who took die management ' of all pecuniary 
matters for him, refufcd to accept the fum when offered 
herj the only object of which could be to obtain the 
coffs of the declaration ; for it is politivcly fwom that . 
110 more than 7/. 14J. was ever due. 

« 

Mansfield C. J. The Plaintiff alfigns no 'reafon 
why he ever aiked for more than 7/. 14/. ; if his ailidavic 
had Ihewn that he demanded more bccaufe he had reafon 
to require more, but that he had at length accepted a 
lefs fum rather than purfue the caufe, it might be dif- 
ferent ; but the Defendant has pofitively fworn diat no 
more than 7/. 14/. was due, and the Plaintiff has not con- 
tradi£led him. It is not, however, to be taken as a ge- 
neral rule, that becaufe a man does, pads catisSf or from 
having no hope of getting paid if he recovers more, 
ultimately accept a fmaller fum than he at one time 
claimed, he is therefore to pay the colls. 

Heath J. The Plaintiff has fworn in fuch a man- 
ner as to millead the Court, fwearing that he inllrufled 
his attorney to bring an adlion for 14/. 14/., but not 
fwearing he believes it to be due. 

t Rule abfolute. 
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Mamley, Plaintiff; Tattersall and wife. 
Deforciants. 


Feb. xzm 


YjENS Serjt- moved to amend a fine by inferting the 
word advowfon after the word reftory* It was at 
firfl: apprehended that the word re^ory would fuffice » 
but a doubt having arifen as to that pointy it ^s wilhed 
to infert the word advowfon. The deed declaring the 
ufes of the fine contains the words advowfon, do- 
native, &c. 


Fine amended 
by inferting the 
word advowfon, 
the word redlory 
being thought in- 
fuffildent. 


JPer Curiam, 


Be it fo. 
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In the Exchequer- 

R*x V. Benjamin Walsh, Efq. M. P. 

Jnn» 14th Fe&m 

Afiockbroker THE prifoiier was tried at the 01 J Bailey SejOTioiis^ 
prq^etOT^o^^k January i8ia> helore Macdonald C. B. The 

as to the proper firft count of the indictment charged him with ftealing 

of difpofing twenty-two Bank of England notes^ for the paymeEnt of 
of it, fold the / . j r 1. 1 r . i j 

itock for him, and each, and 01 the value ox loooA each, and one 

received the pro- Other for the payment of a 00/., the property of 
Sir Thomas Blunter. There were other counts, fome 
him to purchafe dcfcribiiig the property to be a bill of exchange for 
exchequer bills to the payment of 22,2oo/., and of the value of 22,200/., 
Wn^too*l«e^V^ and 'others deferihing it to be a warrant for the payment 
hour on that day, of the like fum and of the like value, the fame being 
the broker lod^d property of the faid Sir T. Flumer, and the faid fum 
his own bankers, of mon^, for the payment whereof they were made, 
and gave the^ being due thereon to the faid Sir T. Flumer^ the pro- 
fipdTc^eck for" P^^^or thereof, againlt 'the form of the fiatute, &c. 
the amount. On The jury found the prifoner guilty, and that he re- 

the following day the draft of Sir T. Flumer with a fraudulent defign 

the principal drew . • . . - . , , . ^ 

a check on his of appropriating a part of its proceeds to his own ulc. 

bankers for ^larger A queftion was referved for the confideratlon of the 
toThc broker to* J udges, whether, under this finding, and the circumftanccs 
purchafe exche- of the Cafe, the offence amounted to felony. The cir- 
broker'rMelvcd^of cumftances w^ere, that the prifoner was a flock-^brokcr, 
them bank bills for and had for fome years been employed in that capacity 
the check ; with a (,y the profccutor. In the month of July x 8 X i the pro- 
rh^quer^bills for fecutor communicatfd to the prifoner that he had pur- 
his principal, and chafet] an eftate, and (hould have occafiop to fell (lock to 

Ae bTnkcrs*^^ the the aStli of when the purchafe 

principal, and with^ was to be completed j and he confulttd the prifoner, 
part of the reildue 

he paid for American ftock and foreign tcan, which he had ptevbufly purchafed with 
intention to abfeond, and paid away thf raft ia difcji^ig^ of other debts of hit own, and 
afbfconded. Held that this was no felony. 


whom 
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whom he was in the habit of confulting refpe£ling the 
ihoft advantageous way of invefting his property, whe- 
ther he Ihould then fell out, or wait until the period 
when the money was to be paid. The ftocks were at 
that time very low, and the prifoner advifed him to poft- 
pone the fale, whieh Ke accordingly did, requeftihg the 
prifoner to apprize him of fuch changes as might occur 
in the (late of the market. In Offohr, the title not bring 
yet completed, he again confulted the prifoner on the 
fame point, who repeated the fame advice, although the 
ftocks had materially rifen in the mean time ; afligning 
as a rcafon, that the commiflioners for liquidating the 
national debt would in November intireafe their pur- 
chafes, which circumftance was likely then to have a"fa- 
vourable efTecI on the funds. About *the 25th of No-^ 
vember the prifoner learning that many perfons had 
bought largely into the funds, on the fame fpeculation 
on which he had himfelf relied, anticipated ^fall, and 
wrote to the profecutor advifing him of this opinion, and 
of the fa£l that the ftocks would ftiut'on the 3d of 2>/- 
cemberj in order that the fale might be prevk}u{ly made. 
He (hortly after called on the profecutor, and ftated the 
fame thing. The profecutor requefted him to obtain 
further information, and on the 29th of November re- 
quefted the prifoner, if he continued in the fame way of 
thinking, to make any bargain with refpefk to the ftock, 
which he thought proper. In confequence of which, the 
price of the ftock having already begun to fall, the pri- 
foner on that day conttaded for the fale of the ftock, and 
reprefented to the profecutor that it was to be completed 
on th^ ad of Dftember, but no ptedfe day was in rruth 
fixed by the purchafer. 'Die profecutor not finding ic 
convenient fooner to attend at the bank, completed tbe 
transfer on the 5th^ but not having inftant occafion for 
the money, he atked the prifonensffaether he had not better 
inveft it in exchequer bills, which the pr^ner recom- 
mended 
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mended him to do. The prifoner on that received 
the whole proceeds of the ftock : upon his alleging that it 
was too late an hour for the purchafe of exdiequer bills on 
that day, he was diredled by the profecutor to pay it to 
Medrs. GoJlingSf the profecutor’s bankers, to his accounts 
The prifoner paid it to Robarts and Co. his own bankers^ 
and gave MefTrs. Goflings a chock on Robarts for the 
amount, 21,506/. On the following day he waited on 
the profecutor, who gave him a check on Gojlings for 
22,200/., to be inverted in exchequer bills, which were 
to be brought back to the profecutcTr the fame day^ but 
did not accompany the delivery with any exprefs ftipu- 
lation that the money ihould be paid to Goings, The 
prifoner, who was in great pecuniary embarralTments, 
had, as it appeared from fome of his letters which were 
intercepted, and were read in evidence, meditated to 
emigrate to America ; and in order to raife the means, in- 
tended tg have appropriated to his own ufe a large fum, 
with which he expe£bed to be intrufted about this time 
by a perfon named Oldham^ for the purpofe of purchafing 
ftock, and with this view he had on the 29th of November 
applied to an American broker to procure him American 
ftock, of fuch fort as would be moft ufeful to a perfon 
going to America^ to the value of 10,000/. \ and appointed 
to pay for it on the 4th or 5th of Deceftdfers he had alfo 
on the 2d of December applied to a dealer in foreign coin 
to procure him a confiderable fum of Portugal gold coin ; 
but Oldham on the 3d December gave him only 1 500/. to 
bednvefted in ftock, inftead of the large fum he expected % 
that fum therefore being infufficient to pay for the 
American ftock, the prifoner abandoned his defign, and 
he applied the fum in purchafing ftock for Oldham^ as 
dire£ted. He received of Gojlings^ on the 5th of December^ 
payment of tiie chegk given him by the profecutor, and 
on the fame day, witli part of that money, he purchafbd 
6500/. exchequer biUs, and with the refiduo he paid 

for 
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for the Ameriean> ftock> and difcharged fereral othar 
debts of his own. He lodged the exchequer bills at 
. Gojlinj^^ for the prbfecutor’s accoum, carried him Goj^ 
line's receipt for them, and told him that he had pur- 
chafed of Meflirs. Csutis exchequer bills for the refidue 
of the amount, but that Ttottcr^ a partner in 
bank, who was then abfent from London^ had them under 
his own key, and would not return to deliver them till 
the following Saturday. He reprefented that he had 
repaid into Gojliny^^ hands^ to remain there for the mean 
time, the reiidue of the profecutor’s money. He had on 
the morning of the 5th brought with him from the coun- 
try where he ufually flept, a portmanteau of linen and 
other necefTaries with which he had provided himfelf 
without the knowledge of his family \ «nd on the fame 
day he purchafed fome ftockings in London^ faying he 
was going out of town ; and having after thefe tranfac- 
tions taken pofleflion of the foreign gold coin an^^mm- 
cart fecurities, he fet out for Falmouth in the mail, in 
which he had previoufly Rcured a place under a fi£l:itIous 
name, intending to embark for Ltjbon in a pac)^et, which 
according to the regular courfe would fail the day after hU 
arrival, and thence to pafs over to America* He left with 
his clerk a note addrefled to the profecutor, purporting to 
bear date on Saturday the 7 th of December^ and dating that 
the buGnefs could not be finilhed till the following Mon^ 
day; by the delivery of which note upon the Saturday^ he 
hoped to gain more time. The bank notes, for dealing 
which this indi£linent was preferred, were intended to 
bo the notes paid to* the prifoner by Meffrs. Gojlings in 
dlfcharge of the pro(ecutor*s check on them payable tp 
the prilboer for 22,200/., and the bill of exchange, and 
the warrant .alfo charged in the indidiment, were intended 
to be deferiptive of that check. 

j 

The cafe was argued in the Exehequer-chamber before 
eleven Judges, Laiurence J. being ablent, by 
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.Scarkti for tliepriibner. He addrefled bimfelf in tb* 
firlt place to the counts on the bill of exchange and the 
warrant for the payment of money, which he contended 
could not be fupported. The.ftatute a G. 2. la 25. / 3* 
cnads, that if any perfon or perfons (hall fteal any 
bills of exchange, or warrants for the payment of any 
money, being the property of any other perfon, they 
lhall be deemed guilty of felony of the fame nature and 
in the fame degree, and with or without beneht of clergy, 
in the fame manner as it would have been if the offender 
had ftoFen any other goods of like value with the money 
due on fuch bills OF warrants, or fecured thereby, and re- 
maining unfatisfied.” This ftatute has been confidered 
as extending only to fuch fecurities of the kinds therein 
mentioned as arc available while in the hands of the per- 
fon from whom they were ftolen, for if not then avail- 
able, they can neither be faid to be the property of any 
other perfon, nor can any money be faid to be due on 
fuch fecurities as the' ftatute requires* But a draft 
drawn by a perfon upon hisH>wn banker, cannot b6 
deemed an available fecurity, as long as it remains in 
that perlon’s hands ; the draft does not conftitute any 
debt between the drawer and the banker, whofe liability 
to the drawer remains precifely the fame as before, not 
altered in any refpe£l by the draft of the check. This 
inftrument dierefore being of no value in the hands of 
the proiecutor, cannot be deferibed, as in this indi£lment, 
either as a bill of exchange or warrant for the payment 
of money, the property of the profccutor, and upon which 
the fum of money for the payment whereof it was made, 
was due thereon to him; and if it cannot, neither 
can it be brought within the meaning of the a6l, as has 
been decided in Phipo^s csitcf 2 P* C. 599. But 
admitting that it was a fecurity within the intent of the 
aA, and may be deferibed as in the above counts, there 
has been no breeny committed in refpeA of the banker’s 

check. 
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check. It was given to the prifoner with a view of por* 
chadng eicoheqiier bills to the amount $ and fo far from 
its having been ftolen by him^ it was» as to a part, applied 
in all rdpedts to the 'purpofes for which it was delivered^ 
for it was'carried to the banker upon whom drawn, the 
money was received on account of it, and the check itfelf 
left there^ and a part of the proceeds afterwards applied 
Co the purchafe of exchequer bills, which were alfo left 
with the fame banker^ Unleft therefore it can be (hewn 
that the prifoner in mtfapplytng a part of the proceeds^of 
this draft, whilft the remainder was applied to its pro- 
pofed obje£I, may be deemed guilty of ftealmg the whole 
draft, the charge of felony has not been proved againft 
him in this refpe^l. The remaining quelCion then, which 
indeed is the principal one, will turn upon the firft 
count, 'fhere are three pofnts to be confidered: ift, 
whether there was a fraudulent, taking of thefe bank 
notes : 2dly, whether ihe notes were the property of the 
profecutor ; and laftly, whether it was done without the 
confent of the profecutor. Upon all thefe points the 
cafes are extremely nice, fubtle, and difSculj: to conftrue 
according to the definitions of larceny given in the books* 
To examine the latter point firft, the text writers upon 
the fubjeft of larceny, though they vary fomewhat ia 
their definition of the crime, yet all agree in this, that 
there muft be fraudulenta contraSiatio ret aliena animQ 
furandt invho domino* Co, PL Cor.^ 3 /jj^. 107. i liale^ 
504'. BraEl, lib,'^, t*. 32. Glanv, lib,*], r. 17. and 
Jib, 10, c, 15. Mlrroitr^ cap. i. f, 10. The difficulty 
which occurs'in fome of the cafes is to diflinguifli the 
ground upon which the taking was held to be invito 
domino. The carriers cafe, i Haht 504. is familiar, 
though it is not eafy to underftand the diftinflion there 
made. Viz. that the taking out a part of the goods from 
the package (hould be deemed a determination of that pof- 
(pllton of the cmier which commenced with the ownciid 
T 2 confent. 
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eonfenti and yet that ttie converfion of the whole package 
by him would not amount to fuch determination. The 
fame obfervatioii is applicable cothd decilion imthe miliers’ 
cafe alfop i Ro/L Ahr. 73.' pi. 16. who ftole part of the 
meal delivered him to grind. But without entering into 
the reafonablenefs of fuch a diftin£lton) it is enough to 
fay that in this cafe the profecutor parted l^pth with the 
pofleffion and the property, (fuppofmg the notes could be 
faid at any time to have been his property,) to the pri- 
foner. But in thofe cafes the owner had transferred the 
poiTeilion only, for an efpecial purpofe, and with a* 
limited obje£f| and always looked to the goods being re^ 
turned. The property therefore Hill remaining in the 
owner unaltered by the change of pofieffion, there was 
reafon in conftrutng the converfipn of any part of it to 
be againft his confent : but the fame reafon does not 
hold where the owner has transfe^rxed both the poiTeflion 
and the jus pr§prietatts alfo, not refcrving to himfelf any 
expeAanby of a return in fpecie of any portion. The 
ftatute 21 jfiT. 8. x. 7., which recites doubts whether it 
were felony at common law, where fcrvants abfcond 
with caflcets, and other jewels, money, goods, and chat- 
tels delivered unto them by their mailers, fecms to aim 
at fuch a fpecial delivery to the fervant, as would tranf- 
fer a poflefEon to him, and not merely a charge, as in 
the ordinary cafes of Iheep committed to a (hepherd, or 
plate to a butler ; for thofe were never doubted. The 
3 & 4 W* M, c, 9* yi 5* recites that it was a pra£lice 
to hire lodgings with intent to have an opportunity to 
take away, embezzle^ or purloin the furniture, and then 
enads, '^lat it fliall be larceny to take away with intent 
to fteal, any furniture which by contrail or agreement 
i (hall be let to ufe in fuch lodging:.’ Both thefe ftatutes;^ 
whether they be confidered as declaratory, or enadive^ 
fliewatleeft, that where a party has received under a 
eontraft a fpec»l ufe in a property delivered into his 
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own pofTeflion^ there was a doubt whether h^ caidd be 
guilty of larceny by any conv^on of that property to 
his own ufe ; but whether or not felony could be com^ 
mitted where the owner gave to the bailee a fpecial 
right of pofleffion, retaining the ultimum jus propristatis^ 
yet when the owner has fpontaneouily parted with the 
ultimum Jus proprietatis^ it is clear that the thing fo ported 
with cannot be the fubje^ of a larceny by the perfon 
receiving it. Rex v. Nicholfon Janes and Chappell 2 Ea/l, 
JP. C. 669. Pari/s cafe, i 3 /d. 671. Catherine Cde^ 
ntan^s cafe, ibid^ 672. jithinfods cafe^ ibid* 673. The 
laft was held to come within the ftatute 33 H. 8. r. i., 
which makes it an offence punifhable by imprifonment 
and pillory, falfely and deceitfully to obtain or get into 
the hands or pofTeflion «0f the odender, any money, 
goods, or other things of any perfon or perfons, by 
colour and means of any falfe token or counterfeit 
letter made in any other man's name. The diftin£kton 
therefore is, that although where the prifoner, with the 
confent of the owner, receives the pofTelTion, his fub- 
fequent a£l may, under circumftances, be felony, yet 
where he acquires the right of property with confent of 
the owner, no fubfequent application of it by the pri- 
foner can conllitute a felony, though it may, if other 
circumftances concur, be an offence within the laft- 
mentioned ftatute, or within the ftatute of falfe pre. 
tences, 30 G. 2. c. 24. / i., which, like the former, 
fpeaks of an intent to cheat and defraud. This is the 
mere cafe, where a man contraffcs to do a thing which 
is in the courfe of his trade, for a certain comnuffion : 
the money paid to him on this contra£l creates a debt> 
and noftiing but a debt. Suppofing that the notes had 
been, (which they never were,) the property of the profe- 
cutor, the contract: was not that the profecutor &ould 
receive back thefe identical notes, bat fomething in lieu 
of them. If thefe notes ever were the property of the 
T 3 profe* 
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profecutor, he might btixig trover for theais atul a ten<* 
der of other notes or of guineas would be no anfwer 
to the aAkm : if they were not his property! he 
could not bring trover, though he might bring an ac- 
tion for money had and received, or for money lent, 
and a tender of other notes would be an anfwer to 
that aftion. There is no one cafe of adjudged felony, 
in which if the animus furandt were abfent, trover would 
not lie, and a converfion be proved, and if there were no 
converiion, then there would be no felony* But in the 
next place, the property in thefe identical notes, never was 
^ veiled in the profecutor. If a perfon (hould fend a fervant 
with authority to receive notes and to bring them to 
hhn, it would be different : but it was proved to be"^no 
part of this centra£l, that the prifoner lliould receive 
tlie property at the banker’s defle. If he had paid the 
check to RobartSi his own banker, it’ could not be faid 
that when Robarts received the notes of Gojlings^ they 
became the profecutor’s property ; nor when the prifoner 
received the notes of his own banker. There is no pe^ 
fiod then,' when the property of the notes could veil in 
the profecutor. i Hale, 505., after mentioning the 
ftatute 21 H.S. c. 7., cites' a cafe from Dalton, c. 102. 

the fervant of B. receives the rents of B,, and 
animo furandi carries them away, this is not felony at 
common law, becaufe A* had it by delivery \ nor by the 
ilatute, becaufe he had it not from his mailer or mif- 
trefs. {fleath J. It was determined to be no felony in 
' a fimUar cafe, Reu v. Bazeiy, 2 Eajl, P. C. 571., where 
bank-notes were paid into a banker’s, by delivery to a 
clerk in the bank, and he put the notes in his pocket ; 

\ for they never were in the polTelfion of the banker, his 
xnafter.] TMs cafe would fupport the propofition, even 
if the prifoner bad been a mere fervant of the profe* 
cutor, but in fa£l he was no fervant. Unlefs therefore 
this came within the recent Ilatute, as a receipt by the 
I X pri.. 
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prifoner from another perfon^ of notes on account of 
his mafter^ it is no felony. It is true that the jury found 
fraud i but fraud alone will not conftitutc felony, even 
the cafe of a falfe meflage or token, which obtained the 
property^ is no felony. There is no cafe of conftrudtive 
felony, in which there is not fome aft of circumvention, 
fraud, or treachery, not merely in the fubfequent appro- 
priation, but in the means by which the po0einon is ob- 
tained ; fo that there is a trefpafs, and not a mere dciign 
to fraudulently take. As in the cafe of the* recovery of 
land by a judgment in ejefbment, and taking and felling 
the property on the land, Fari/^% cafe, So, in 

taking a horfe by replevin from the flierifF. Le Motfs 
cafe, KeL 4a. Here is no aft of the prifoner, which 
is conducive to getting the pofTeffibn. The firft ad- 
vice, not to fell, was good, and another perfon of judg- 
ment, whom the profecutor confultcd, concurred in 
it. He does not recommend himfelf as agent to the 
profecutor, nor allege any thing falfe, like Aickles, 
1 Leachf 330., who introduced himfelf to difeount a bill, 
and obtained the bill by an exprefs fraudulent allcga-^ 
gation. The advice to inveft the money in exchequer- 
bills was good. If the mere circumilance of niifapply* 
ing a fum received under an implied contraft to apply 
it in the courfe of trade, be fulFicient to conlUtute a 
felony, any banker, fa^or, or other merchant, who 
ihould find his clrcumltances declining, and ihould de- 
termine that thereafter be would fpend all the money he 
Ihould receive, would be a fqlon. [Lord Ellenhorough C. J. 
obferved on the circumftancc which appeared, that the 
prifoner came to Lincohi^s-Inn for the purpofe of repeat- 
ing his advice, and that he wrote notes to the profecuteSr 
to that efiefl.] That advice, however, was good, there 
was no delufion pradlifed, or at leaft no otherwife than 
in imprelling on the profecutor’s mind the idea that 
the prifoner would deal honeftly with the proceeds. It 
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would have been different if he had knowingly given any 
faUe reprefentation of the ftate of the market^ or the 
circun>ftances of the funds^ when he knew they would 
be otherwife. . \MamJield C. J. obferv.ed that the quef« 
tion whether thefe notes were the property of the pro- 
fccutor^ would beget niep quellions under certain cir- 
cumftances, as if the prifoner had dropped down dead 
with the notes in his pockety a court of equity would 
have re {trained his executor from parting with them \ 
or if, after the prifoner had got the notes, the profecu- 
tor had countermanded the authority, whether a court 
of equity would not have compelled the prifoner to 
<>give up the notes. It is laying down the propofition 
too widely, to fay that the notes could be in no cafe the 
property of the profecutor.] The old cafes fay money ha^ 
no ear mark, and bank-notes are to that purpofc money. 


Gurney was heard for the profccution, partly on the 
fame day,\ut principally on a day fuhfequcnt to the 
term, at Serjeant* s-Itm^Hally before ten Judges, Law- 
rence and Chamhre Js. being abfent. He recapitulated 
all the circumftances which fliewed a fraudulent and 
premeditated defign in the prifoner, and contended 
that they conftituted in law a larceny, which is, accord- 
ing to BraHon^ foL 150., a fraudulent taking of 
the property of another, with an intention of dealing, 
againft the will of the owner. There was in this cafe a 
fraudulent taking with intent to deal, againd the will 
of the owner,. Inert caujd> The taking was fraudulent ; 

' if the prifoner had d^lared his real purpofe, he never 
would have obtained it. It was invito dominoj^ bccaufe 
if he had declared his real purpofe, he never would 
have been permitted to take the notes. It is faid that 
there was no larceny, bccaufe the draft on the banker 
was of no value in the drawer’s hands. Phipoe\ cafe 
does not bear out this propofition j for there the note 


was 
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was ready written on paper» and with pen and ink 
the property of the prifoner, and the drawer executed 
it witli the knife at his throat* This cafe is the fame as 
if the profecutor had gone with the prifoner to Gofling^s 
bank, and told them to give the prifoner 22,000/., in 
which cafe the notes clearly would be the profecutor’s 
property. It makes no difference that (lock-broking 
was in the courfe of the prifoner^s bufinefs. The cafe 
of Nicbol/oft, Jones, and Chappel is not applicable : Cart^ 
m)right, the profecutor, did engage in the gaming : in 
the firft inftance he won, and intended to part with 
the property, and from all controul over it in every 
lhape. Coleman's cafe is a cafe of money obtained 
on a falfe pretence, ^ the name of a third perfon being 
introduced. And Aikinfon's cafe, is the fame-, the pri- 
foner font Dale with a letter, with dire^ions to tell 
Dunn that he was fent by Broad to borrow 3/. j that 
w'as completely a cafe of falfe pretences. This clafs of 
cafes is materially diftinguifhable from the prefen t^cafe. 
The profecutor had not, as is fuppofed, parted with 
ultimum jus proprietatls. If the profecutor ‘had found 
the prifoner dying in the ftreet with this money in his 
pocket, he might lawfully have taken it out, if he had 
feen the prifoner paying the notes to De Berdt for 
the American ftock, he might have aflumed them. 
When the banker had parted with the notes to the pri- 
foner, they were no longer the banker’s notes, and they 
were not the prifoner’s, becaufe they were delivered to 
him for a fpecial purpofe. a Bajl* P.C, 673. Gould J. 
lays down the rule as clearly fettle, that the poffedion 
of perfonal chattels follows the right of property in 
them ; the pofTeflion of the fervant was the poiTeifion of 
the mafter, which could not be devefted by a tortious 
taking from the fervant, and that this rule held in all 
cafes where fervants had not the abfolute dominion over 
property, lut were entrufted with it fo^ a particular 
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purpofe. Thisj therefore^ was the poiTeinoii of the pro* 
fecutor. The firft receipt by the clerk or fervant in 
the cafes which have been held not to be felony, is law- 
ful } and in CharlwooiPs cafe, 2 Eajl. P. C. 689. the dif- 
tin£lion is. taken, whether the poiTelfion comes to him 
^’ithout the prifoner’s having pre-conceived any felonious 
intention ; and in all the cafes of embezzlement by 
banker’s fervants, it is to be obfervcd, the poflelTion was 
obtained without any previous intent of converfion to the 
prifotier’s own ufe. In the Silk throii^ef^s cafe, Kelyngf 
35. it vras held felony to fteal filk, in one who came to 
work in the profecutor’s own houfe, and to whom the 
filk was there delivered. Tliere are other cafes where a 
pofTelfion, not of the owner, has been taken to be his 
pofleflion. i Hawk. P. C. r. 33. 13. Even the pof- 

feflion of a thief is in law the pofTeffion of the owner. 
Meere^^s cafe. 1 Sbo. 51. That was a cafe before the 
ftatute of 3 and 4 M. c. 9. / 5. of robbing 

ready-furnifhed lodgings, and it was held to be no felony, 
becanfe the firft pofleiFion of the prifoner was lawful, 
and there was no intention to fteal when the man took 
the lodgings, and the original poffeilion being lawful and 
with confent of the party, there could be no taking 
afterwards ; but if it had appeared clearly that tlie in- 
tention of the party was not to have the benefit of the 
lodgings, but to get pofTeffion of the goods, it tliould 
be felony. Hawk* lib. 1. c. 33, 7124. contains a very 
fenfible obfervation, that it brings a contempt upon the 
juftice of the nation, to fufFer itfi laws to be defeated by 
fuch little contrivances. Kflyng, 8i. it was held that 
there was no felony where there was no trefpafs; but 
^the cafe in 13 PJ. 4. p/. 5. is a ftronger cafe, 

where a carrier broke open certain packs, which were 
delivered to him to carry, and it was refolved to be fe- 
lony, becaufe his fubfequent a£l was evidence of the 
fnior felonious intent, but Kelyng thought that the cafe 

of 
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of the lodgings was much ftronger than this of die car- 
Tier. Co. PL Cor. 64. Kel. 44., the raifing a hue-and- 
cry in the night, and getting a conftable to open a houfe, 
and then ftealing therein, 4 is burglary ; and if one 
cheapening a horfe, and trying him, ride off with 
him, it is felony. And Kelyng C. J. doubted of the 
cafe of a carrier felling the whole of a ton of wine, 
delivered him to carry, which in 13 Pd. 4. 9. 
was held to be no felony. It is faid that in the princi- 
pal cafe there was no felony, becaufe it never was in- 
tended that the profecutor ihould have poilei&on of the 
goods again ; but a confignor, who never intends to 
have the goods again, may, if they are ftolen from his 
carrier, in an indidment for larceny, lay them to be the 
confignor’s own property. Wynnes cafe, 2 Bt^. P, C. 
^64., is a ftill ftronger cafe, for the hackney coachman 
has not even a charge of the goods brought into his coach 
by the perfon hiring it : the goods are leg&lly left in 
his pofleffion. Cartwright v. Green^ Pof- 

feftion forms no part whatever of the definition of felony. 
The Defendants demurred to anfwer to a l>ill in Chan- 
cery, becaufe they (hould have accufed themfelves of 
felony, where they had taken guineas fecreted in a 
bureau, wliich was delivered to them to be repaired, 
the money being there unknown to the owner, and Lord 
Eldon allowed the demurrer. ITiere is a ferles of cafes 
refpefting the acquiring property with the will of the 
owner, in one feufe, becaufe it is with an underftanding 
that the property is to be employed for one puipofe, and 
it is applied to another. T. Raym. 275. CbijffoPo 
cafe, cheapening goods and running away with them, 
was held felotiy, and in the judgment is cited Purr’s 
cafe; above "cited. In that cafe, when the woman put 
the 'cravats into the prifonct’s hands, it depended on him 
whether he ihould ever return them again : if he had 
put down ysf inftead of 3/., he ihight lawfully have 
« taken 
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taken them. All the cafes of ring-dropping are in point* 
InPatch*^ cafe^ Q.Eqfi. P,C»6jS»y it was held a felony, and 
the opinions of the three Judges were founded on this, 
that the pofTeflion was obtained by fraud, and the pro- 
perty was not altered, for it was the intention of the 
profccutor to have it again. Gurney admitted that if the 
profecuton had parted with the entire property, it was 
not a ftealing by the prifoner. 2 Eafl. P.C. 679. 
Humphrey Moore was indi£fed for ftealing 20 guineas 
and 4 doubloons, of John Field. The jury were of 
opinion the parties were all confederated for the purpofe 
of obtaining the money / nine Judges, Lord MamJieldCJ. 
being abfent, thought the money and doubloons were 
delivered as a pledge, not as a loan : Lord Loughio^ 
rough C. J. and Skynner C. B. thought the doubloons . 
were money, and the money lent, and that the profe- 
cutor had parted with the property. So, John Watfon*^ 
cafe, ^Eajl. P.C., 6 %o. S.C. 2 Leach, 730. Other cafes 
arc, Paradice*s cafe, 2 P.C. 565. where a clerk was 
dire£led by his mafter to fend away a bill by the pod, 
but ftole it '’and abfeonded ; in Eq/ler teTm i*j66f all 
the Judges, except Lord Camden, who was abfent, held 
it larceny, on the ground that the poflcflion ftill re- 
mained with the mafter. That is a ftronger cafe than 
this, for it was not there found that the prifoner ob- 
tained the pofTeflion with intent to fteal. Cafe of 
Wtn. Waifon, 2 Et^. P. C. 5<J2. {Heath J. That 
cafe has been overruled.] The Judges there held that 
« there was no felony, bccaufe the great feature of a frau- 
dulent obtaining with intent to fteal was wanting. But 
in Lavender^s cafe, 2 Ee^. P. C. 566., where a fervant ab- 
f[conding with money given him by his mafter, to be car- 
ried to another perfon, was held guilty of felony, JjTm. 
JVatfon^B cafe, was held not to be law, for that he was 
commiflioned to merchandize with the money. Ch^- 
ehaJes^B cafe, 2 Leach 805., is next : the prifoner, who was 
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caihier to the profecutors, in the courfe of his ordinary 
bu(ine& carried bills to' their bankers, and received 
money for them, and abfconded with it ; and it was 
urged that it was only a breach of tnift j but Heath J. held 
it a clear felony. Cafe of SharpUfs and Greatorex, a 
P.C., 75. Perfons took lodgings, and ordered goods 
thither, the tradefman’s fervant brought them and left 
them, and the prifoner carried them off; it was urged 
to be no felony, for the fervant of the vendor had wil- 
lingly p:irted with the goods ^ yet the Judges held it fe- 
lony, for even if there had been no prior intent to fteal, 
there was not a fufficient delivery to change the pro- 
perty. In Wtlktn^s cafe, 2 Eaji, P,C», <^73., the rervant9 
under a delufion, willingly parted with the goods i it was 
held by Gould J. that the poflelhon of die fervant was as 
the pofTeffion of the mafter,Aand that there was not a 
fufficient delivery to change the poflelTion. Ncah 
Piercd$ cafe, 2 Eajl. P»C. 673., the prifoner went to a 
poft-office, pretending to be a mail guard, and obtained 
from the poil-maflcr the bags of letters, and the quef- 
tion was, whether he was guilty of a capital offence 
in ftealing out of the poft-Office, and not of a mere lar- 
ceny J and all the Judges held him guilty of the capital 
offence, becaufe of the artifice. In Pears cafe, 2 
P,C; 685., who was indifled for horfe ftealing, com- 
mitted in felling a marc he had hired ; feven out of eleven 
Judges thought it a clear felony, two thought it not a 
felony, two doubted whether the ftatute of falfe tokens 
had not made a difference : as to the queftioii whether 
the mode of obtaining the mare, on pretence of going 
to Sutton^ would amount to a trefpafs in that cafe', 
Raymond C. J. cited Liit, /. 71* “ If I lend to one my 

flieep to tathe his land, or my oxen to plough the land, 
and he killeth my cattle, 1 may have an a^ion of tref- 
pals againft him notwithftanding the* lending;*' ten Judges 
cheitefore held cbe' offence to be a felony. Chariwood^s 
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cafci 2 Eaft^^ P*Cn 689. acc* J[Iajor S^pl^s 2 £3^. 
P,C*f 691. acc. Another cafe very important in confi-* 
dering this queftioiij is that of Aichles^ 2 PtC.^ 
675* He was tried for ftcaling a bill of exchange ; the 
bill was delivered to him to get difeounted, in confe** 
quence of his having left his addrels with the profeentor. 
The profecutor fuljpeAing the prifoner^ defired his fer- 
vant not to lofe fight of him, but the prifoner eluded 
him, and went off with the bilL Two points were 
made, firft, whether the prifoner ha^l a preconcerted 
defign to get the notes into his poffeifion with an intent 
to fteal it ; and next, whether the profecutor intended 
to part with the note to the prifoner, without having 
the money paid firft. The jury found the affirmative 
of the firft, and the negative of the fecond queftion, 
and concluded that the prifoner was guilty; and all 
the Judges held the convi£tion proper. The profecutor 
in that cafe, indeed, muft have retained the property of 
the bill, for if the prifoner had taken it with an honeft 
intent to difeount it, and had not fucceeded, he muft 
have returned it to the profecutor. Rex v. Oliver^ a 
MS. cafe before Wood B. Northumberland Summer 
.affixes iZw* The prifoner was indi£lcd for fteal Jng 
35/., under the following circumftances. The prifoner 
having obtained a quantity of gold, went to a public 
boufe in the neighbourhood of NewcaJlle-upon-Tyne : 
William Smith the profecutor, who was groom to Sir 
James Hally and .who had about him notes belong- 
ing to his mailer, to a confidcrable amount, happened to 
"enter the room where the prifoner was ; foon afterwards 
the prifoner took an occafion to make a difplay of his 
gold, when a converfation re^peAing it enfued betweeu 
the prifoner and the profecutor ; the profecutor exprefled 
a wiih that the prifoner would oblige him by fome gold 
in exchange for notes and filver ; the gold was not to 
be purebafed at an advanced price^ but was to be taken 
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at its legal currency. The prifoner ftated that if it 
would be any material accommodation to the profecutori 
and the profccutor would do him the fame kindnefs on 
a future occafion^ he would let him have fome gold, 
in exchange for notes and filver ; this was done to a 
fmali amount. The prifoner then obferyed tliat if it 
would be of any material fcrvice to the profecutor, he 
would procure him a conliderablc further quantity of 
gold I if tlie profecutor would lay down notes to the 
amount : upon ' this the profecutor paid to the prifoner 
35/. in bank-notes, which the prifoner took up, and went 
out, promifing to return immediately with the gold. 
The prifoner did not return, and the profecutor never 
faw him again till he was apprehended. Upon thefe 
fa^ls being proved, W‘ood held, that the cafe 
clearly did amount to larcenj^ if the jury believed die 
intention of the prifoner was to run away with the notes, 
and never to return with the gold ; whether the prifoner 
had at the time the animus furanJi, was the foie* point upon^ 
which the queftion turned. As to what had been faid 
with regard to the parting with the propertjy, it had in 
truth never been parted with at all. That could only 
be done by contra6f, which required the aflent of two 
minds, that here was not the aflent of the mind either 
of the profecutor or of the prifoner | the profecutor only 
meant to part with his notes in the faith of having the 
gold in return, and the prifoner never meant to barter^ 
but to deal.” Cafe of R. Monday^ 2 -iSq/f. P, C, 594. The 
prifoner obtained pofleflion of a houfe umler an agree- 
ment for a leafe of twenty-one years, and dripped it of 
all the lead. The jury found that he took the houfe 
with intent to deal, and found him guilty of the charge ; 
and he was imprifoned two years. CamphelPs cafe, 
2 Leachy 642 . The prifoner abfeonded with a bank- 
note, fent to him with a requeft that he would give 
change for it \ this was held to be larceny, but not in a 
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dwellinjgJioufe, becaufe it was in the pofleffion of the 
perfon ; yet there the prifoner was not guilty of any 
fraud in obtaining the pofleffion. The profecutrix fent 
the note to him; (he never expe£ied to fee the note 
again ; it was never to be returned in The two 

cafes of Spears and of AhrapheU^ 2 P* Cl 568 Sc 9. 
are relevant to this point. Spears was indifted for fteal« 
ing 40 bufliels of oats : he was fent to get a barge load of 
oats> in bulk : he ordered 5 quarters to be put in facks, the 
reft in bulk, and .ftole that which was in facks. 
X^Heath J. That cafe went u^n the ground that the 
corn was in the profecutor’s barges, which was the 
fame thing as if it had been in his granary.] The 
other was a profecution for ftealing five quarters of 
oats : the prifoner and another came in a boat alongfide 
a Dutch vcfiel laden with oats, which the prifoner’s 
mafter had purchafed, and which were then difeharging, 
and handed in 10 facks to be filled and tied, faying they 
were to go by a country lug boat, and having obtained 
them, he fold them for his own ufe ; and it was held a 
felony. It ivas faid, that it was no part of the contraA 
with the prifoner that he fhould take this check to Gof- 
/iV/gV, and that he might have taken it to his own banker ; 
but the profecutor fwore he expe£^ed the prifoner would 
go to Gojlin^s, and he did in fa6l go there with* it, and 
it was the natural courfe of things that he fliould do fo. 
It was faid, that the profecutor meant to credit the pri- 
foner with this fum, and it conftituted him a , debtor. 

/ To a debt, it is necefiary that there (hould be a contraA ; 
to a contrad^, the confent of two minds, both willing the 
fame thing, is requifite. It is idle to fay that th^ profe- 
9ut5r meant to give credit for 22, 000/. to one who was 
known not to be worth as many hundreds, having recently 
been a bankrupt, and whofe former conduft was known. 
The prifoner was the agent of the profecutor. The notes 
became the profecutoris property at the moment when 
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(they were handed over the counter in exchange for the 
.check : if feme ode had at that moment come in with 
news which occafioned the houfe to ftop their payments^ 
the prifoner would have had a right to claim thofe notes' 
as the property of the profecutor ; and to refufe to re- 
ftore them to the bankers who had the check. It is faid 
there mud be fomething of fraud and circumvention to 
convert a voluntary delivery to a larceny^ as in Semplis 
and Pear's cafes. There cannot be in any cafe more of 
circumvention praftifed than here ; the prifoner was not 
to go and merchandize with the money in any way which 
he thought bed for his employer $ if he had employed it 
even for an honed purpofe, being a diderent purpofe 
from that for which he received it, he would have been 
guilty of a converfion. It is alked where the trefpafs is 
in this cafe. The only difficulty is, of proving that the 
prifoner took the notes with an intent to convert them 
to his own ufe % but when that is proved by the fubfe*- 
quent converfion, the trefpafs is clear. As to the counts 
laid on the draff, as to which it is argued that it could 
not be larceny to take it, becaufe the intent of^the datute 
2 G. 2. c. 25. was to make dealing a draft a felony only 
where it was in the cudody of others than the drawer, ‘ 
the anfwcr is, that in many cafes the purview of a datute 
has reached beyond the apparent intent of the datute. 
Thus the datutes of forging wills, 2 G. 2# c, 25. and 
31 G- 2. c. 10.yi.34. were meant to p’rotedb heirs at law 
agamd forged wills ; yet the forging the will of a perfon 
living, with intent to defraud, is held to be within thofe 
aflis. Here the jury have, found that the prifoner took 
the money with intent to deal it, which fuffices. This 
is no extenfion of the law of larceny, as it is recognized 
by the FletOy Bra^on, the Mirrwr, and Lord Coke* The 
F/eta and Bra6ion have the w’-ord fraudulently, the 
Mirrour the word trcacheroufly. Lord Coke ufes the 
word fraudulent. Here it is found that the taking was 
VoL. IV. U fraudur 
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frai^dulent> and all the authorities fliew that property is 
taken vivito dotninoy where it is taken with an intent of 
the owner that it ihoukl be applied to a different purpofe 
from that to which the taker applies it, as is the cafe 
here. EajQ. 2 P. C. 682. puts the law well. Firft, 
that where notwithftanding a delivery by the owner in 
fai£l:, the legd pofieilion remains ekclufivcly in him, 
larceny may be committed, cxa£^ly the fame as if no fuch 
delivery had been made. Secondly, that where, by the 
delivery, a fpecial property, and confeqneutly a legal 
pofleflion, apart from any felonious intent, would be 
transferred, thert^ if it be found that fuch delivery were 
fraudulently procured with a felonious intent to convert 
the property fo acquired ; then alfo the taking amounts 
to larceny. So in 2 P. C. 554. cites from the MSS. 
of Chappie J., though the poflefRon be delivered by 
the owner for a particular purpofe, yet if it be obtained 
by any fraud, it amounts to a tortious taking, in the fame 
degree a's if the party had taken it without any delivery 
from the owner ; though otherwife, if the delivery be 
obtained on a trud without fraud.’^ 


ScarJetty in reply, fupported the points he had made, 
ill. That no fraud had been pradlifed by the prifoner in 
obtaining the property. 2dly, That the property of the 
bank notesmever was in the profecutor. 3dly, That if 
it ever was in him, he had parted with the property both 
of the notes and of the draft, on a truft ; and never in- 
tended cither of them (liould be returned. All the cir- 
cumftances of fraud on which fo much ftrefs has been 
laid are mere indications of the animus furandi : fuch are 
the contraft for tlie American dock, the prifoner’s taking 
^ his place in the mail, his buying dockings, and providing 
linen and foreign coin. But thefe were no part of any 
fraud praftifed on the profecutor to induce him to part 
with the pofleflion. They were unknown to him. And 
5 it 
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it is obfervable, that when the (lock was fold, all the 
proceeds went into the hands of the profecutor.' Here 
then is a paufe in this tranfaftiop. The property is 
then in the hands of the profecutor. There was hitherto 
no felony. The felony, if any, was in getting it back 
again. But the profecutor ftated, that he knew not but 
that the propofition for purchafing exchequer bills might 
very probably have firft come from himfelf, and on that 
day the profecutor entrufts the prifoncr with the money, 
to leave at the profecutor's bankers, and defires him to 
call and receive a check for it the next day. It does 
not appear that he ever afked the profecutor whether 
he fhould lay it out in exchequer bills. It does not 
appear that on the 5 th of December ^ when the priforier 
came to the profecutor’s chambers, he urged him to buy 
exchequer bills, or praflifed tlxv^ fraudulent a conU'cclatto^ 
and the jury have not here found a covinous obtaining. 
Next ; the notes never were the profccutor’s ; it is fup- 
pofed that they became his at the moment when they 
were put into the hands of the prifoner. This wholly 
militates with Baxelefs cafe. He, being a banker's clerk, 
had a fum paid him for his mailer ; one of the bills, in- 
llead of putting it into the till, he put into his own 
pocket. There the jury in efTcfl, though not in terms* 
found a fraudulent intent, in finding him guilty. But 
there the Court held that the property of the bill never 
veiled in the mailer ; fo here the property of thefe notes 
never veiled in the profecutor, although this check, which 
was payable to the prifoner or bearer, was given for a 
particular purpofe, the moment it was put into the pri- 
. foner's hands, it became a matter of indifference, fo long 
as the proceeds iliould be applied to that purpofe, who 
had the check ; it was no part of the contra£l that the 
prifoner Ihould go to receive the notes or turn the check 
into money. No authority is cited to fhew that an 
a£lion of trefpafs lies on this finding. It might be, as it 
was faid, important to coniider whether if the prifoner 
U 2 had 
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had dropped down dead with this money about him^ d 
court of equity would preferve this property for the 
profecutor. Suppoliiig that any body of creditors were 
now lying in wait to become acceiFaries after the fafti 
and to divide this property, dOubtlefs a court of 
equity would interfere. But that very interference 
would edablidi this pomt for > the p^rifoner. A court 
of equity might interfere on cither one of thefe two 
grounds, ift, to enforce a fpecific performance of the 
contradt to piircliafe thefe exchequer bili:; ; 2dly, that 
it is a cafe of trufl j and that the aHignees might 
be told, that theye fiiaii not take the property without 
executing the trull; but both of thefe grounds reft 
on the very foundation that the legal property is in 
the truilee, and all that this Court has to do with, is 
to be fatisfied that there is no cafe where a fraud be- 
tween a que trujl and a truilee has been held to 
amount to a felony. The rcafoii why the forgery of 
the will of a living pcrfoii is felony, is becaufe it is 
within the words of the llatutc ; but this cafe is not 
within the, words of the Hat. 2 G. 2. c. 25. /. 3. Suppofe 
a ftrangcr wrongfully deilroys a clieck prepared for ufe, 
the drawer lofcs nothing : he has the fame credit on 
his banker as before. Larceny inulb be complete by 
the taking, and what is afterwards done with the thing 
flolcn iignihes not. Not fo if the Hranger takes a 
bill of exchange and dettroys it ; for though acls of par- 
liament give modes of replacing it, if deftroyed, yet the 
tort deftroys a valuable property, it takes from the owner 
that which would enforce a payment from another, 
which a check will not do. But further, there is no 
mifappllcation of the check, therefore no theft of it. 
^ The theft, if any, is of the notes received for the check. 
And it is inconiiilent to fay the prifoner ftole the check, 
when he applied it, as it was his duty to apply it, vis. 
to receive the money on H ; therefore there was no ftea)^ 
ing of the check. 


As 
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As to the cafes cited, it might be difficult to reconcile i8i2. 
all of them to the original definition of felony, which ^ r«' * 
certainly was, of a taking without the knowledge of v. * 

the owner j but means being invented to take them with Wai^h, 


the knowledge and will of the owner, the Courts held 
that to be within the definition. One clafs of cafes is, 

>vherc an owner delivers up the manual pofieffion of 
goods, but retains the legal pofieffion, becaufe he re- 
tains the property : Such are the Silk-throwjfef^s cafe, 

AickU% and CampbelPs cafes, though the lad may feem 
•in fome meafure to clafli with Coleman*^ cafe. In Camp^ 
helPs cafe there was no confent that the prifoner ihould 
have the note fird, and give the change afterwards ; he 
obtained it from the fervant, whofe pofieffion was the 
midrefies’ pofieffion, without the midrefies’ confent, 
for the fervant was not dire£^ed to part with it, but on • 

receiving the change. So, in Oliver's cafe the contrail 
was incomplete, the profecutor putting down the money, 

Oliver takes it up, even without confent, which was 
dearly a trefpafs. Another clafs of cafes is that, where 
the owner parts with the legal polfeffion by delivery, 
but retains the property and the pofieffion in himfelf, 
yet gives a pofieffion to the other as again d drangers, 
as where a man gives a chattel to a friend to keep, 
which is a mere charge or bailment. Some cafes fay 
that in fuch cafe there can be no felony, (by the truf- 
tce) becaufe it is a trud. Glatwil, lib. lo. c. 13., on 
loans, mentioning the cafe of a man who lends to a 
friend for a fpecific purpofe, who keeps the thing be- 
yond the time, or applies it to another purpofe, fays 
m furto omnitnodh esccufatur. The modern cafes go not 
quite that length, but they approach to the principle, 
and therefore are the rather to be adhered to* Such 
is the carrier’s cafe, KeL 8r* It may, perhaps, be re- 
conciled upon the principle that the polTeffion of a per- 
sonal chattel follows the property, and that where he 
U 3 violates 
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violates that tru{l> it may be coniidered as a new taking, 
6 Carpenter^s cafe, 6 Co. ipo., it is held that if legal 
pofleflion be given by the party, no fubfcqucnt abufe 
will make the a£l a trefpafs ab initio ; but only from the 
time of exceeding. So if the carrier breaks the parcel, 
he commits felony, becaufe the breaking aflually makes 
a new taking, and commences a new poflellion ; but if 
he merely detains the goods, it may be a continuation 
of the nimc poneffion. This appears more plaufible 
than the reafon afiigned in Kelyng^ that it is evidence 
of an original felonious intent ; for he might with a 
truly innocent intention, detain the goods a year, and 
yet commence a felony at the end of it. The third 
clafs of cafes is that, where the owner gives a poflelTion 
not only as againft ftrangers, but an ufufruftuary pof- 
feflloii agaiiiH: himfclf, he ftill retaining the property. 
Such are the cafes of hired lodgings. Ravm's cafe, 
Ki’L '2.1. ilnd 8 1 ., it was held no felony ; yet KelyngC.h 
doubted afterwards, but he docs not at lail fay it is 
felony, but that it is deferving of coiifideration ; and this 
cafe is Icfs ftrong than the carrier's cafe. Adeeres^s cafe, 
Sho. 50 , (flealiiig fiom a hired lodging,) was argued 
by Shonucr and Northeyy and the Judges thought it a 
cafe of doubt, but held that it was no felony. Pollex^ 
fenC,]. held it was a felony, becaufe the flieriff might 
take the goods under a writ of Jieri facias againft the 
landlord ; but that reafon is not law ; {^Bayley J. acc.'^ 
and thn pregnant inference is, that if the flieriff could 
not take them, it could be no felony. In the filk 
throwfter’s cafe the taking was in the matter’s houfe ; 
but if tlic owner of cloth delivers it out to a tailor, to 
; make up, and he fteals it, that is no felony. Numerous 
afts have pafled to inflia a particular punifliment on the 
mifdcmcanor, (it not being a felony,) where a weaver 
cr other manufadurer embezzles v/ool, cotton, or other 
materials dealt out to him to be carried to bis home, 

. and 
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and to be there worked up ; but none of thofe cafes was 
ever held to be a felony. In the cafe of Cartwright v. 
Green^ Lord Eldon went on the very ground that the 
guineas were never meant to be delivered with the draw- 
ers, nor to be parted with. The laft clafs of cafes 
lliat, where the property as well as the pofleflion has been 
parted with by the proprietor, and no one cafe has ever 
been reported, where the mifapplication of things fo cir-- 
cumftanced has been held felony. Such are NicM/on^s 
cafe, Catherine Co/eman*s cafe, and others, cited before, 
and in every one of thofe cafes the jury found there was 
a receiving with a fraudulent defign, yet it was held 
no felony. This cafe is exa£lly analogous. Ingeniuully 
is put the cafe of confignor and confignee, where goods 
arc given to a carrier, yet if they are flolen in the cuf- 
tody of the carrier, they may in an indidment be laid 
to be the goo<ls of the confignor, but the terms of the 
cafe are againfl the argument ; for if the goods are de- 
livered to the carrier, at the rifk of the confignee, the 
confignor looks only for an equivalent, not to have the 
goods back ; and then they cannot be laid to be the 
confignor's goods ; if indeed they are fent at the rifle of 
the confignor, they are ftill in the pofleflion of the con- 
fignor, rdthough in the charge of the carrier. All the 
cafes of ring-dropping are cafes where the property has 
been delivered only as a pledge, and has been run 
away with alio intuiiiiy and where there has been no 
delivery therefore of the pofTcllion. The cafes next to 
be confidered are thofe of conftruefive felony. Pearls 
cafe. Pear foliclts the horfe, and procures it to be 
delivered to him. ’Vliat cafe, and likewife Scmplds 
cafe, 7 . Eajly P*C. 691., difler materially from the 
principal cafe in this, that the owners never meant 
to part with the property. This cafe diflers not 
from the cafe where a man buys goods, and never in- 
teuds to pay for them. In the numerous cafes which 
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daily occurj where a perfon at the verge of bankruptcy 
goes on buying goods/ it muft be prefumed that he never 
intends to pay for them; for he knows he never can. 
Yet this will not conftitute felony. So, a tradefman in 
the country remits a bill to a fa£lor here, to procure 
him goods, who negotiates it for his own benefit, that is 
no felony. If the prifoner had limply faid to the profe- 
cutor, my banker has given me too great credit, and 1 
cannot get him to pay my check till Wednefdayy would 
that he felony ? Yet in that cafe it would have been 
equally a defign to receive the money fraudulently, and 
apply it to his own ufe. In ChiJ/or*s cafe, a leading cafe 
of a numerous clafs; the fecond reafon given is, that the 
contrad was not perfe^ed. Here the contra£l was per- 
fe£ted. It was therefore no felony. 

Cur. adv. vulu 


No judgment was ever publicly pronounced in this 
cafe, but the prifoner was liberated. In the fame year 
an a£t was paued, 52 G. 3. c. 63. making it felony in 
brokers, bankers, and others, to embezzle fecuritles de- 
polited with them for fafe cuftody, or for any fpecial 
purpofe, in violation of good faith, and contrary to the 
fpecial purpofe for M'hich they were depofited. 


of HILARY TERM. 
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CoTTERiLL V. Cuff and Others. 

*^riE PlaintiiF declared that ill confideration that he 
the PlaintiiF, at the requeft of the Defendants, bar- 
gained for and agreed to buy from the Defendants a 
certain quantity, to wit, 259 bales of bacon, then in the 
pofleflion of the Defendants, at a certain rate or price, 
to wit, the rate or price of 72 (hillings per hundred 
weight, to be paid to them by the Plaintiff in manner 
then and there agreed upon between them, (that is to 
fay,) by approved bills at two months, in 14 days from 
that time, the Defendants promifed the Plaintiff that the 
^acon Mras prime bacon; and although the Plaintiff 

after-! 


iSia- 


April 17, 

In afTumpfit it 
is fuflicient if the 
declaration fhews 
fo much of the 
terms beneficiat 
to the Plaintiff in 
a contra( 5 l, as 
comprehends the 
point for the 
failure of which 
the PlainufiTuesb 
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iSi2. afterwards did fo buy, receive, and pay for the fame 
CoTTEiULL Defendants, not regarding their promife, 

-j,. deceived and defrauded him in this, to wit, that a great 

Cuv. part, to wit, 15:9 bales of the bacon was not prime 

bacon, but on the contrary thereof, was of very bad and 
inferior quality, and wholly unmerchantable and unpro- 
fitable to the PlaintiiF. There were other counts dating 
the mode of payment in difibreiit way^j, but all founded 
on an allegation that the Defendants promifed that the 
bacon was of a good quality, and alleged a breach in the 
badnefs of the quality. Upon the trial of the canfe at 
the Lo idon lutings after Hilary term 1812, before Mans^ 
field C, J., the evidence was, that the bacon in queftion 
was fold with other bacon under the following invoice : 
Lriudon^ 3 ift il'/nv 18 1 c. Sold for Mcflrs. Dick-- 

inforty and Co. to Mr. Edniuhd CjUriil fen., 229 bales 
prime linged bacon, [Sir an gem any) 72/. 2co do. do. do. 
do., (lEiidey) 70/. per cwt. payable per approved bills, 
at 2 months, in 14 daya from this time. An average 
for taint and diort weight on H addsy and an average 
for fhort weight only on Siratigtman^ z. 125 WaddSy 
here, yj do., AFiivey 259 ^tranp^manZy here, Jiichd, 
Ellis. The delivery of ll:c goods, payment, and defc£i 
of quality being proved, the jury found a vcrdidl for the 
Plaintiff, which 

Vaughan Serjt. now moved to fet afide, upon the 
alleged ground of a variance between the declaration 
and the contrafl: proved ; for the contraft, he faid, was 
for prime finged bacon, of Strangeman'z inanufaflure, at 
^^s•y and the Plaintiff had o‘dy felefled the ingredient 
* of its being prime, and had left the refidue of the con- 
tra£k unnoticed. He had alfo feparated this part of the 
contraA, which was entire, from that part which related 
to the contra^ for 200 bales of Waddz manufaflure, at 
70/.J and from the diftindlion made, that there was no 

average 
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average for taint in Strangeman's bacon, but that there 
was on It was aifo an eflential ingredient that 

the bacon was to be finged, not fcalded, and that it was 
to be Strangeman^s manufacture, not that of anjr other 
perfon. He alfo complained of excefs of damages, 
upon which point tlie Court differed from him in 
opinion. 

Mansfield C. J. The only point the Plaintiff difputes 
with the Defendant is, that the bacon is not prime 
bacon ; and therefore it is enough for him to aver the 
contra£l for bacon poffcfling that quality. If there were 
20 other qualifications annexed to the contrail, would 
it be necefiary to ftate them all ? 

Chambre J. The Plaintiff muft ftate all that relates 
to the point of which he complains 5 beyond that he 
needs not go There is no complaint of failure in any 
other particular, lie does not complain that the bacon 
is not of Strangeman^s roanufa 61 ;ure, or that it is not 
finged ; it is fulKcient to ftate To much of the contraff, 
as ftiews the particular promife, for the breach whereof 
he complains. Is it neceffary to fet out the whole of a 
deed, if it relates not to the matter in iffue ? 



The Court refufed the rule. 
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April It. Wilson v, Vysar. 

A bill of ex- was an aAion for goods fold and delivered, 

ehangc written X . ^ r rr., , ^ 

on a wrong fUmpi tried at the L»on4pn fittings after Hilary term before 

is no payment, Mansfield C. J., when a verdift was found for the Plain- 
SIm w^d^ave referving the point which arofe under the following 

paidit ifprefented ^ii'CUmftances. The defence was payment. A bill 
IP due time* drawn by Hall on BettridgCy and accepted by him, v/as 
given for the goods, and indorfed over by the Defend- 
ant to the PlaintifF : it was not prefented for payment 
when due ; the acceptor became unable to pay it ; and 
in c^nfequcnce of the laches, payment was refufed hy 
the drawer and the Defendant. To rebut this defence 
the PlaintifF proved that the bill was drawn on a ftamp 
of inferior value, and therefore could not be given in 
evidence. In anfwcr to this argument, it was fworn, 
that if it had been prefented at the time of maturity, it 
would have been paid, notwithftanding the defe£b of 
ftamp, and that a clerk of the acceptor had received 
exprefs orders from his maftcr to pay it, and had fuf- 
ficient aflets in his hands at that time for the purpofe. 
Therefore this piece of paper, though it could not be 
called a bill, nor could be produced in evidence as fuch, 
would have been value equivalent to the goods, if there 
had not been laches. 

Shepherd Seijt. on this ground now moved for a new 
trial j but the Court held they could in no light confide^f 
it as payment, and refufed the ruk-. 
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Doe on Demife of Messiter v. Dynelex* 


April zot 


J^EST Serjt. applied on behalf of the Defendant, that 
the writ of execution in this cafe might be ftayed 
until four days after the PlaintiiF fhouid liave chofen to 
tax his cods, upon the ground that the Defendant 
wiOied to bring a writ of error, and had obtained the 


If the Plamtjir, 
after obtaining a 
verdi(5l in eje(5l- 
ment, fues out a 
writ of habere 
facias pojfejjionem 
without .waiting t9 


allowance of error; but that the Plaintiff not having tax his cofts, the 
chofen to tax his cofts, without which the amount of error will not 


the penalty of the recognizance of the bail in error could operate as a /uper-^ 
not be fixed, it did not operate as a fiiperfedeas. It was 
faid in Betts Robfon v. Egerion^ Barnes^ 2 1 a , that the 


Court would interfere in this manner. 


The Court held, that if the Plaintiff chofe to waive the 
taxation of his cofts, and proceed for the pofleffion only, 
it was competent for him fo to do, although in that cafe 
the allowance of error was no fuperfedeas ; and inftanced 
the cafe of a perfoii who, having recovered in the King's 
Bench a verdict for^ 2000A, and forefeeing that error 
would be brought for delay, waived his cofts and took 
the Defendant in execution ; and the Court held that it 
was all regular, and that tlie writ of error was in that 
cafe no fuperfedeas^ 


Rule refufed. 
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The PhinlifT 
having paid' a pre- 
mium on an ille- 
gal bet made with 
the Defendant 
on a future event, 
before the riik was 
deteniiined, 
clainn'ii to be 
allowed to prove 
as a debt under 
the comniinian 
of bankrupt 
wlilch liad after- 
wards ilfued 
agaiiifl the De- 
fendant, the 
amount of the 
premiums, but 
was ixjfufed by the 
commiflioners. 

The commiflion 
being afterwards 
fuperlodcd, the 
PJaintifl' after the 
rifk detcriiiincd 
fued the bankrupt 
to recover back 
the premiums 
without further 
notice : held 
that tlie claim 
made upon the 
aflignees was 
fufficient notice to 
the Defendant of' 
the Plaintiff's in- 
tention to refeind 
the illegal contra^. 


Busk Walsh and Another. 

was an ad^ioii for moiiey had and received, 
brought to recover back the fum of 378/., being 
tlic amount of the premiums which the Plaintiff had 
paid to the Defendants upon feveral inffruments called 
peace or war policies,” whereby the Defendants 
undertook to pay the Plaintiff the Turns fabferibed by 
them, in cafe prcdiniinaries of peace were not bgned 
between Great Britain and Fra?icc on or before certain 
days therein named. The ilh-gality of thefe wagers, as 
well as the right to refeind them before the time arrived 
which was to determine the rifk, being admitted, as 
fettled by the authority of Hubert v. TValJJj^ antc^ 3. 277. 
the only quedion in this cafe was, whether there had 
been a fufficient renunciation of the contrail by the 
Plaintiff under the following circumftances. Waljh and 
Nejhit were partners, and after the fiibfcription of the 
policies con^mitted an ail of bankruptcy, a commiflion 
WMS fued out, they were declared bankrupts, and many 
of the creditors proceeded to prove their debts under 
the commiflion. Aniongfl others, the Plaintiffs, by their 
folicitor applied to prove as a debt the funis they had 
paid as premiums on thefe policies j but the commif- 
fioners being of opinion that thefe fums were paid on 
an illeirjil confidcration, and could not be recovered 
back, rcjciled tlie proof. The Plaintiff had not in 
exprefs terms made any declaration to the Defendants 
of his intention to refeind the policies. The commiflion 
was foon afterwards fuperfeded by confeiit of the cre- 
ditors. The jury, upon the trial of the caufe at Guilds 
hally before Mansfield C. J., at the fittings after Michael^ 
mas term 1811, found a verdifl; for the .Plaintiff. 


Lens 
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Lens Serjt. in Hilary term laft had obtained a rule niji 
to fet aiide this verdi£b and enter a nonfult, upon the 
ground that there was no proof that the contra£l had 
been refeinded before the determination of the event 
infured. 


api 
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Shepherd and MarPudl Serjts. in tliis term {hewed 
caufc) and contended that the claim made before the 
commiilioncrs to receive back die premiums was the 
moft open, public, and notorious renunciation of the 
contra£f that could have been made. The rights of the 
bankrupt were at that time all well veiled in the com- 
miilioners, therefore it would have been idle to have 
then notified to the Defciulants the renunciation of the 
contraft, fincc they had no difpofing power over the 
eftate. The atl of the commiflioners in rejefting his 
claim was immaterial ; if they had allowed it, which 
they would have certainly done could they then have 
forefecn the dccifion of this Court in the cafe of TValJh 
V. Nejhit^ that z€t of third perfons could not have made 
any difference. It is clear that an a£liori brought would 
have fufliciently refeinded the contraft, aiuf pending the 
commiflion which haid regularly iiTued, a claim to prove 
under it was equivalent to an a<5lion. 

Lens and Befi Serjts. contrh. The commiflioners 
having refufed the application, the matter remained ixi 
the fame (late as it was in before the application made. 
It was made, indeed, only with a view of hedging, as 
the Defendants were then unable to pay, and this 
adion, which, if brought in time, would have refeinded 
the contrafl, was not brought till after the renunciation 
made. 

K» 

Manseield C. J. 1 never could underftand where 
was the good fenfe of jaltering tlwj law from that which 

it 
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it certainly before was, that if perfons entered into an . 
illegal contra A, they were- not to have the aid of the 
law to help them out of their difficulties, but mull be 
left to get out of them as well as they could ; but the 
law is now changed, fo that if a man declares his dif- 
fent from an illegal wager before the event happens, 
even if it is the very day before the e^ent happens (/i), 

he 

\ 

(a) Quart whether this infer- more than 99 9.^ or more than 
tnce from the cafes decided be a thoufand to one. So, on events 
not fomewhat lai^er than they which requires much fpacL and 
warrant : perhaps the line may time to eifedt them ; as a bet 
be, that lb long as the rifles re- that a French army fhall march 
mains Unaltered, (not fb long as into Delhi within three years : 
the event has not happened,) if no French expedition leaves 
the contra^ may be relcinded: Europe within two years and 
in fome cafes every hour’s lapfe eleven months, it is morally im- 
of time varies the riik, in others pollible that the conquell can 
the rifk remains unaltered for a take place within the time ; yet 
long time, r. fb fbon as a the event has not happened. If 
Hate lottery is created by adl of a heue panitentia is allowed in 
parliament, an illegal wager may fuch ca^, and the contract may 
be laid that a particular ticket be determined at any time be- 
will be drawn a prize ; there are fore the event has expired, in- 
three months before the drawing: Head of reprefling the fpirit of 
on the laft day before the draw- gaining, it gives the fraudulent 
ing, the chance that that number gamble!^ an opportunity of know- 
will he drawn a prize, remains ing, in all cafes, with moral 
precifdy the fame as before, certainty what the event will 
An illegal wager is made, that be, before he makes his final 
the Emperor of France^ aged 4 79 election whether to draw his bet 
will not live ten years : at the or proceed with it. In the cafe 
end of nine years, eleven months, of Aubert v. Waljhf it was not 
and twenty-nine days he is alive, adverted to by the counfel on 
and the event is not then yet either fide, that the rifk did not 
determined ; but the value of the remain unaltered i but in truth, 
rifk is very greatly altered ; the as the making of peace is a 
value of the probability that he work of time, being ufually 
will attain that age, is, at the preceded by the million of em- 
time of making the wager, (af- bafl^dors, and various other di- 
filming that emperors live as long plomatic forms, it could not be 
as French annuitants in gineral,) faid upon the laft day before the 
only 83d., or little more than expiration of the wager, if no em- 
four-fifths of certainty ; ^at the bafiadors had then met, that the 
end of nine years eleven months chance then remained unaltered 
and twenty-nine days, it is of the preliminaries of peace beings 

figned 
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he may recover back the money he has paid. In this 
cafe^ I think the Plaintiff did tell his intention of re« 
fcinding the contraA to the Defendant himfelf, whei) he 
toldf it to the commifllioners. To whom did he apply ? 
To the commiffioners, who were truftees for the credi* 
tors at large, and after that trufl; performed, they were 
truftees of the furplus for the bankrupt. I think there* 
fore that the notice given to them fufficiently declared 
to the bankrupt that the Plaintiff refcinded the con- 
traft. 




i 812. 

Busk 


V. 

Walsh. 


Heath and Chambre Is. coincided in opinion that 
the contrad was refcinded. 

figned on the morrow. If the all changed, it is difficult to 
party who pays money upon an aflign a reafon for the diftinc* 
Illegal wager may recover it back tion why he may not alfo recover 
after the relative condition and it back after the event is abfo- 
chance of the two parties is at lately deierinuicd. 


Aubert Walsh and Another. 


^pril%U 


was an a£bion for money had and received, 
brought to recover back the premiums paid upon 
policies fimilar to thofe in the laft cafe. The Defend- 
ants gave notice of fet-off, and proved on the trial nu- 
merous checks drawn by the Defendants on their 
bankers, and delivered to the Plaintiff, to whom the 
bankers had paid them. It appeared there had been 
tranfadlions as between thefe parties to a very large 
amount. The Plaintiff objefted that it was neceffary to 
ihew on what confideration, or for lyhat purpofe, thefe 
checks were delivered, in order to apply them to this 
fet-off} and that they did not prove any payment, with- 
out evidence of the cireumftanccs under which they 
VoL. iV. X were 


Proof of the de- 
livery and pay- 
ment of a check 
to the Plaintiff is 
not fufficient evi- 
dence of a debt in 
order to fupport a 
fet-off, unlefs it be 
ihewn upon what 
confideration, and 
under what cir- 
cumftancesf the 
check was given. 
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Aubert 


V. 
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were given. A verdift pafled for the Plaintiff^ and a 
rule nift had^ in the laft term, been obtained to fet it 
afide. 

Shepherd and Befi, Serjts. would now have fupported 
the rule, but the Court interpofed. 


Mansfield C. J. I am fure I remember a cafe be- 
fore Lord Mansfield C. J. in which a check given waa 
produced as evidence of a debt, and his Lordlhip held 
that that alone was not fuflicient. 


Chambre j. All our accounts would be in inex- 
tricable confufion if fuch evidence were allowed. 

Rule difeharged. 


Lens and Marjhall Serjts. contrii. 


April %%. Driver, on the Deinife of Berry, d. Thompson 

and Another. 

A feme covert, was ap ejeftment, brought to recover a copy- 

who furrenders A cottage and eleven acres of land, in the parilh 

ought previoufly Barnby~on-the»MarJh, in the county of Tork, The 
to be examined Plaintiff claimed as the nephew and devifec of Mary 
her*hufl!and™I^ dcceafed •, the Defendant was the heir at law 

theftw^Iidof the of Jofeph Thompjmt her hulband. Upon the trial of 
manor. caufe, at the Tork fummer aflizes iSii, before 

Chambre J., the evidence that « at a court held 

be feparately exa-* qh the 6th day of December 1806, it was found that 
mined before two 

'“KTSyhoW*be fnrrendwed to foch afe. » a feme covert Ml, by xrill m oodjeU, 
appoint, a ^per Jmrporting to be a will, though made by her, hving her hulband, » a 

good execution. -r r i 

Jofeph 
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Jofeph Thompfon and Mary his wife, (Ihe the faid Mary 
being firft examined before two cuftomary tenants and 
confenting,) by furrender in writing, dated the 28th of 
June then laft, furrendered the premifes, (of which 
they were feifed in right of the wife,) to the ufe and 
behoof of the faid Jofeph Thompfon apd Mary his wife, 
and their adigns, for the term of their natural lives, and 
the life of the furvivor of them ; and from and imme- 
diately after the deceafe of the furvivor of them, to 
the ufe of fuch perfon or perfons, and for fuch eftate 
and eftates, ufes, intents and purpofes, and under and 
fubjeft to fuch powers, provifoes, payments, limita- 
tions, reflri^lions, and agreements, as the faid Mary^ 
the wife of the fajd Jfeph 'Thompfon^ had already, or 
thereafter fliould, in and by her laft will and teftament, 
or any codicil thereto, to be by her duly executed in the 
prefence of, and attefted by three or more credible 
wltnclTes, give, devife, direft, limit, or appoint the 
fame.'' Mary Thompfon^ by her will, dated the 5 th of 
November 1807, devifed •• all her mefTuages, cottages, 
lands, grounds, tenements, and hereditamehts, Mdiatfo- 
ever and wherefoever, as well freehold as copyhold, (the 
copyhold having been duly furrendered to the ufe of 
her will,) unto her nephew John Berry, (the Plaintiff's 
leffor,) his heirs and afligns for ever,” fubjedt to certain 
legacies and annuities. Jldary Thompfon died on the 2ift 
of November 1809, her hufband died on the 5th 

of Aprtl 1811. The title thus principally depending on 
the documentary evidence, the parties merely laid be- 
fore the judge the briefs containing copies of thefe do- 
cuments, and little other evidence was given : for the 
Plaintiff were cited at the trial the cafes of Compton r. 
Collinfon, i if. BL 334.j attd Taylor Phillips, i VefTX^.\ 
and for the Defendant was cited the cafe of George, on 
iemife rf Thombury, v. — , Ambl. 627. A verdidl 
paffed fdt the Plaintiff, fubjeA to the objedlion made 

X 2 for 


% 
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DRtVEll 


V. 

THOMPfiOK, 
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i8i 2. for the Defendant at the trial, that a feme covert could 

^ not make a will topafs real eftate. 

Djuver ^ 

TuoMFSoy* Clayton Serjt., in Michaelmas term 1811, moved for a 
rule ni/i to fet afide the verdift and enter a nonfuit, upon 
thefe grounds ; firft, be urged that a feme covert can- 
not in general make a will ; and though ftie may difpofe 
of real property, either freehold or copyhold; yet in 
either cafe, it is neceflary that there (hould be a private 
. examination, in order to afeertain that Ihe is not unduly 
influenced by her hufband. In the cafe of copyhold 
land this examination muft be made by the fteward. 
Eryh V. Rives i Cro. EL 717. yd res. Admitting that 
the furrender of a feme covert, being foie examined, 
Ihould bind her by the cullom, whether fuch a furrender 
upon her examination made before two tenants of the 
manor, fuch furrenders before them being ufed to be 
made, (hall be good. And all the Court agreed, that 
by efpecial cuftom to warrant it, it may be good, other- 
wife not. Becaufe it is a judicial more proper to be 
done in cou^'t.” For the law prefumes that the fteward 
will take care to put the proper queftions, but two cuf- 
tomary tenants may be ignorant men, not knowing to 
what point they (hall dire£t their enquiries. And in the 
prefent cafe there was no evidence given of any fuch 
fpecial cuftom within the manor, to warrant this de- 
parture from the general law of the land. Secondly, 
the furrender is bad, becaufe a feme covert cannot make 
a will, and although (he may make a declaration of ufes, 
yet this inftrument purports to be a will, and is there- 
fore bad. {Heath J. A power referved to a feme covert 
to declare ufes of her own eftate, is to be conftrued 
'favourably.] Thirdly, in the event which has happened, 
of the hulband furviving the wife, the appointment is 
void, becaufe it exceeds the power. The feme covert 
makes the will, living her hufband, the power is, that 

in 
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in cafe (he furvivea her hofbasdv file may' make^ a 
wilJ. 

Mansfield C* J. There feems to be great weight in 
the firft pobt : as to the other, the copyhold eftate pafles 
by the furrender ; not by the wilL 

Rule 

Shepherd Serjt. on this day would have fhewn caufe, 
but was Hopped by the Court, who exprefled a defire to 
hear Clayton in fupport of the rule. 

Clayton would have itifided on his firH point, but 
^Chambre J. obferved, that it had been for the firft time 
fuggefied fince the trial. Mansfield C. J. We muft pre-*- 
fume that the reafon why the objeftion, which is a very 
obvious one, was not made at the trial, was, that both 
parties well knew there was fuch a cuftom within the 
manor, an4 that if the obje£lion had been made, it 
would,. no» doubt, have been anfwered by proving the 
cuftom.] Secondly, the power is not well executed by 
Mary in her huiband’s lifetime, for it was to be exe- 
cuted by will i and until (he ftiould furyive him,.ftie was 
incapable to make a will. Powers muft be ftriflly 
purfued. Lord Darlington v. Pulteney^ i Cowp. 260. 
{^Mansfield C. J. It is unnecefiary to cite cafes to prove 
that- a power to appoint by deed cannot be well executed, 
by will, and vree versdf which is all that is eftablilhed' 
by that cafe. But your ol^edion here is, that this 
power is to be executed by a will, and that a feme 
covert cannot make a will. But a .thoufand cafes, in 
all the Chancery reports, arife on the wills of femes 
covert; and the courts of equity have gone even fo 
fer as to fay that a woman who has a ftparate eftate 
may msdee a will' without a power.] Clayton would have 
X 3 cited 
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181S. 


Dmvjsr 

V. 

Thompson. 


cited Eyre v- Lonfford^ i jP. Wms^ 740. yd res.^ and 
other cafes, but the Court 

Difcharged the rule. 


(IN THE EXCHEQUER-CHAMBER.) 


April 22. 


Hammel Abel. 


intereft allowed ^ASELEE moved for intereft on the affirmance of 
on the affirmance 1 . , r 1 11 m 

of a judgment ob- judgment of the Court below. The atlion was 

ajjumpjit on tlie common money counts, for the balance 

of an account between merchants, and there 


tained for the ba- 
lance of a mer- 
chant's ac':oimt, 


was a 


and for inierell on count for intereft on that balance. The judgment in 


that balance. 


this cafe was by default. 
13 haji, 98. 


He cited Marjltall v. PooU» 


Rule abfolute. 


(IN THE EXCHEQUER-CHAMBER.) 

Afrilii,. Middleton v. Gill. 


Intereft allowed 
upon the atfinn- 
mnee of a judg> 
ment for goods 
fold and delivered, 
which wore to 
have been paid for 
by a bill, the bill f 
not having been 
given. 


^ASELEE moved for intereft on the affirmance of a 
judgment. 

Puller oppofed it ont he ground that the a£fion was 
brought for non-payment of the price of a quantity of 
Riga Rhine hemp, to be paid for by a bill of certain 
date, to be accepted by the Defendants. The Plaintiffs 
tendered a bill for acceptance, which the Defendants re- 
fufed to accept, upon the ground that the whole quanti- 
ty of hemp had not been delivered. 


Mansfield C. J. That would have been a defence 
on the trial, if you had proved it \ but as the judgment 

It is 
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is for the plaintiff below, the fact mud: have been other- 
wife. If the bill had been delivered, it v^ould have 
borne intereft from the time it became payable, and 
we cannot permit a perfon to take advantage of his own 
wrong, and after refufing to pay for his goods, to pay 
the lefs when compelled by law, becaufe he has been 
injurious. 

Rule abfolute. 


i8ia. 


MlimLETON 


Vm 

Gill. 


Goldsmith v . Levy and Another. »3* 


aSion had been commenced againft two part- 
ners, one of whom was refident at Surinam^ and the 
Plaintiff proceeded by fummons and dtflringas againft the 
goods of the two Defendants, whereupon tlie Defendant 
refident here appeared for himfelf, but faid he had no au- 
thority to appear for his partner ; and Bejl Serjt. had on 
a former day obtained a rule nift to fet afide the dtflringas 
and fubfequent proceedings, and to reftore the fum of 
40/. which had been levied, upon an affidavit that the 
goods feized were the goods of the Defendant who ap- 
peared, and that there were no joint eftc£fs of the two 
Defendants in England. 

Shepherd Serjt. oppofed this rule, on account of the 
inconvenience which would enfue, if there were no way 
of proceeding againft two partners, one of whom was 
abfent from England^ except by proceeding to out- 
lawry ; . and he laid the blame of this on the late ftatute 
51 G. 3 .. r. 124. 

Mansfield C. J. I do not know how we can help 
the Plaintiff. The a£t of parliament has made no dif- 
ference in the law in this refpet^. Any perfon who 
X 4 fore- 


Tfaere is no 
other mode of pro- 
ceeding againft 
two, of whom one 
is abroad and the 
other wiii not ap- 
pear for him, but 
appears for bim- 
felf only, than by 
proceeding to out- 
lawry againll liim 
w^ho is abroad. 


/ 
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V. 
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forefaw this difliculty would never deal with a trader 
here who has a partner rcHdent abroad, unlefs the trader 
would agree that the purchafer may compel an appear^ 
ance of both partners by dijlringas on the goods of the 
partner refident in England, 

Rule abfolute^ 


April 25 • 


The King v. Collicott^ 


If aperfon en- 
graves a counter- 
feit ftamp Amilar 
in feme parts, dif- 
Amilar in others, 
to the legal ftamp, 
and cutting out the 
diflimilar parts, ut- 
ters the Amilar 
parts as genuine, 
concealing the 
fpace whence the 
dilAmilar part is 
cut out ; this a- 
mounts to aforgery 
and uttering. 

In deferibing the 
offence of forging 


'^HE prifoner was indifled on the flatute 44 Gea. j- 
r. 98. for felonioully forging and counterfeiting, and ' 
procuring to be forged and counterfeited a^ certain niark> 
provided and ufed in purfuance of a certain a^ of parlia- 
ment, intituled, « an aft to repeal the feveral duties under 
the commiflioners for managing the duties upon ilamped 
vellum, parchment and paper, in Great Britain^ and to 
grant new and additional duties in lieu thereof," thereby 
then and there to defraud his majefty of the duties 
charged and impofed by the faid aft, ag^inil the form of 
the (latute. The fecoi\d count charged him with feloni- 
oufly uttering a certain paper with a forged and counter- 
feit mark, which mark was forged and counterfeited to 


a llamp, it is en-^ refemble a certain mark provided and ufed in purfuance 
as a^A^p^pro- ^ (fetting out the title,) the prifoner, at the 

vided and ufed In time he fo uttered the paper, with the faid forged mark 
p^uance thereupon, well knowing the fame mark to be forged 

withoufftttingout and counterfeit. There was another count for vending 
the impreflion or and felling a paper with a forged mark knowingly, and 

counts iimilar to the; former, except that 
of duty denoted they deferibed it as a ftamp. The prifoner was tried at 
thereby. ^ Qi^ Bailey feilions in February 1812. The evidence 

was, that the prifoner was a vender of patent mecHcine8> 
and fold certain boxes of Dr. JthV^ pills, with the coun- 
terfeit label on them. Many of thefe counterfeit labels 


were 


A 
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were found in his poiTeflion, entire. They were of an 
oblong form» coloured with red ink^ (imllarly to the 
(lamps for patent medicines iflued by government, and 
having, like theirii at one end the word « ftamp,*^ and 
at the other end the word ** office/* printed tranfverfely^ 
and on a blank on the firft-mentioned end, printed longi- 
tudinally, the words ** value above i/.,” and on a blank 
OR the other end, alfo printed longitudinally, the words 
» not exceeding 2/* 6d.,” as the legal (lamps alfo have } 
and having in the centre a white circle, which m the 
counterfeit was all blank, except that it bore the words* 
<< Jones, printed thereon ; whereas in the legal 

^ (lamp, that circular fpace was circumferibed with a red 
ring, and inferibed with another fmaller red ring, and in 
the circular fpace between the two rings were printed the 
words, “ Duty three-pence and on the fpace within 

the inner red ring on the legal (lam|j was imprelTed in red 
ink the (igure of a crown. When the prifoner ufed thefe 
(lamps he cut out the circular fpace bearing the words 
Jonesf and palled on the packets of medicine 

the two ends of the label without the middle part, and 
• concealed the deficiency of that part by a waxen feal ex- 
tending over it. Stamps were uttered in this (late by 
the prifoner alExed to the pills which he fold. The jury 
found him guilty. But two objeflions were made 
for the prifoner; (ir(l, that the forged (lamp was not 
a fufficiently near refemblance of the genuine (lamp 
to conftitute forgery ; fecondly, that the indi£lment 
was deficient in this refpeA, that it did not fet out or 
deferibe what the (lamp was that was forged. The 
cafe was argued this day in the Exchequer-chamber, 
before ten Judges, Lawrence and Bayhy Js. being 
abfent, by 


' The Kiko 

V. ‘ 

COUIOOTT* 


Curwood for the prifoner. The direAs the com- 
miiSoners to ufe a (tamp denoting the amount of duty to 
^ be 
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1813. 
The Klvg 


v. 

COLLICOTT. 


be paid. The words “ Duty three-pence** jgr® there- 
fore an eflential part of the ftamp. And to make this an 
ofTcnce againft the a(£i, the prifoner mufl: counterfeiti at 
lead, all the eflential parts. If there had been evidence 
of what the centre of the damp produced at the trial 
had been, that might have «been for the confideration of 
the jury, whether there was or was not a fullicient refem- 
blance to enable them to fay it was an imitation of tj^e 
genuine damp- It is not indeed neceflary that the coun- 
terfeit diould be a perfedi refemblanct ; out it is nccef- 
fary it Ihould have fo much general rel’emblance as to 
deceive an ordinary obferver. II the did'erence be coii- 
fpicuous, it is no forgery, as in the cafe of a Fleet bank* 
note, for which no indiffment could be fupported, al- 
though fome parts of it are fo like a genuine bank of 
England note, that they might deceive nny one. Jones's 
cafe, 2 Eaft. P, C. 883. This refcmbles the cafe of 
coining, where under an indiftment for forging half-a- 
crown, evidence of the forgery of a three fliilling bank 
token could not be received. Secondly, the indictment 
ought to have fet out a defeription of the ilamp forged, 
or a fac ftmile of it, as is done in the cafe of forgery of 
bank notes. If the indictment had fet out the part 
omitted, the didinCtion would have been apparent, and 
then there would either have been a variance upon the 
evidence, or the indictment would have been certainly 
bad on the face of it. 


Gurney for the crown. -This is the iird cafe on this 
datute, therefore there were no precedents to follow ^ 
but this is analogous to the cafe of Rex v. Fuller^ 1 Bof» 
iff PulL i8o., where I argued for the prifoner, that it 
was neceflary in an indiCtment for endeavouring to fe- 
duce foldiers from their allegiance, to Ihew the means 
by which, the prifoner endeavoured to feduce them^ but 
the Court held it unneceflary. The datute 41 6- 3* 

. 39 - 
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c. 39. was intended to comprehend the cafe where a 
prifoner was intending to make and utter an incomplete 
thing to be iiniflied by anotheri but in this cafe the thing 
is uttered as complete. 

Curwood in reply. This» when It was originally made^ 
was perfc£i:ly diftinguiniable from the legal (lamp : the 
prifoners calling it a llamp, on offering, or vending it as 
fuch, will not make it a fufEcient refemblance } for that 
feature exifted in Jone/^ cafe, who called his note a 
bank note, and put it away as fuch. 

Lord Ellenborough C. J. How can the anterior 
(late of this thing make any difference ? If the part of 
difference is extinguifhed, it is the fame as if it had 
never exifted. Suppofe a man were to coin a coin with 
the name and head of a foreign prince, and then efface 
it, fo that it would look like a defaced Engltfh coin, would 
not that be a forgery ? In Jonesh cafe there was not the 
flmiiitude to deceive : it did not, on the face of the bilL 
purport to be what he faid it was. « 

t 

Mansfield C. J. Jottei^ crime was that of telling a 
falfehood. 

Cur, adv, vulU 

The Judges held the offence of uttering a forged (lamp 
was complete, by uttering thus much of it: but there being 
a quellion whether the offence was properly laid inLondany 
where the prifoner was indifled, his houfe being in Mid’- 
dlefeXi where he had delivered the goods to his fervant to 
carry to an inn in London^ in order to be fent by a carrier 
to an innocent purchafer at Bath ^ and there being a dif- 
ference of opinion among the Judges, although a majority 
held the offence complete in London^ no fentence having 
been paffed, he was tried again upon another indi£tment 
for an offence unqueftionably committed in London^ and 
convicted. 




' CASES IN EASTER TERM 


(IN THE EXCHEQUER-CHAMBER.) 


April 45. 


The King v. Hammon. 


A banker’s clerk ^ PHE prifoner was tried at the Old Bailey feilions in 
enters a fiijitious February 1812, before Heath and Bayley upon 

to the credit of a an indiflment which charged that he, in the dwelling- 
cuftomer, and tells Jjoufe of Thomas Birch and Abraham Henry Chambers ^ 
th™ fum^o hU^ felonioufly did fteal two bank notes for the payment of 
account ; and on 50/- each, and of the value of 50/. each, the property of 
the r. Birch and A. H. Chambers^ the money payable upon 

tomer*his check the notes being then unfatisfied to them the proprietors, 
on the bankers, againft the form of the ftatute. Upon the evidence the 
to*M.Sby circumaances of the cafe appeared to be thefe. The 
bank-notes from profecutors were bankers, and the prifoner was their 
the till, and entera clerk. It was his ordinary department to keep 

in the walle-book , , v - 

a true account of and attend to a book called the calh bookj but fome- 

the check, drawee times when urged by prefTure of bufinefs, or on other 
to “Tman*’ particulaf occafions, he did pay away money for checks at 
This was held a the counter. The courfe of bufinefs in their bank with 
felonious taking of to the keeping of their accounts, was this : when- 

Ae notes from the monies were paid out of or into their bank, the firft 

entry of them was made in a book called the wafte book^ 
on the debtor fide of which were kept two columns, in 
the one was entered the defeription of the perfon receiv- 
ing the money, the numbers and dates of the notes or. 
fums paid out to him, and the amount of each ; in ano- 
' ther column was entered th^ defeription and amount, of 
the inftrument or order in fatisfadiion of which the fum 
was fo paid out, and’ on the creditor Gde in like manner was 
entered the defeription of the perfon paying money into 
the bank, and the dates, amount, and numbers of tlie 
notes paid in. From the wafte book the amount of the 
payment was transferred to. a book called the calh ook. 


9t 
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in wliichi on the creditor’s lide, was notiiing more than 
one column, headed ** Ca(h” in the top line, and in each 
following line the abbreviation D*.,” and in another 
column the fum of each payment. And on the debtor 
fide of this book was entered the name of the perfon 
paying the money and the fum paid in. The caih book 
was caft up every evening, and formed the regular check 
againft the amount of the money in the till. Erom ,the 
cafli book the entries of payments were transferred to a 
book called the ledger, in. which were kept diftin£l 
accounts between the bankers and each of their cuf- 
tomers, and a fourth book, called the cuftomers’ book, 
belonging to each individual cuftomer, contained a du* 
plicate of that perfon’s account in the ledger. All the 
tranfa£lions which took place during the hours of bufi« 
nefs in every day, were in the evening entered in the 
caih book, and thence transferred into the ledger, from 
whence the account was at intervals transferred into the 
cuftomer’s book. A witnefs named Fale kept a bank- 
ing account with the profecutors, and the prifoner had 
perfuaded him from time to time to give the prifoner 
accommodation bills, for payment of which the prifoner 
provided by pretended payments made to Birch and 
Chambers^ to the account of Vale* On the 19th of De» 
cenAer iSii the. prifoner called on Vale and delivered to 
him his cuftomer’s book, wherein he faid he had lately 
made up Vale^^ account to that time, and had therein 
given Vale credit for a fum of 200/., which the prifoner 
faid he had lately paid in to Valets account; the book 
did in fad contain the eutry of 200/. to the credit of 
Valets account, in the prifoner’s hand-writing ; and upon 
the credit of this fum Vaie gave him a bill for 200/. at 
two months date, on a ftamp which the prifoner pro- 
duced : on the loth of January 1812 the prifoner called 
on him again, and brought him back that bill, faying he 
did not then want it, but requeued to have in lieu 

thereof 
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The Kino 
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Hammov# 
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thereof a check drawn by Vale on Birch and ChamierSf 
in favour of Phmer or bearer, for loo/., and a bill for 
100/., both of which the witnefs accordingly gave him, 
and received back and immediately deftroyed the bill for 
aoo/- The prifoner had been Very afliduous in aflifting 
the clerk whofe department it was to pafs the ledger, in ^ 
performing that fervice for him, particularly in that vo- 
lunf\e id which Val^^ account was kept, and in that 
ledger, under the date of 19th December j appeared in the 
prifoncr’s hand-writing an entry of 200/. to the credit of 
Vale's account, correfpondent with that which he had 
entered in the cuftomer’s book, but no correfponding 
entry to that fum appeared either in the cafli book or the 
wade book, nor had Vale in faft paid in any fuch fum. 
On the loth of January 1812, the prifoner taking advan- 
tage of a prefs of bufinefs which detached fome of the 
clerks whofe ordinary bufinefs it was to pay and receive 
money at the counter, ftationed himfelf at the counter 
for a Ihort time, during which he made four entries in 
the page of the wafte book which contained the entries 
of monies* paid : the fecond of them was in the column 
denoting the defeription of perfon paying, and notes re- 
ceived; Man 50/. No. 15451- and 50/. No. 10790 — 
100/. 5” and oppofite to it, on the other column, contain- 
ing the defeription of the inftrument upon which, it was 
paid, 100/. John Vale^' which was underftood to 
mean, that on that day a man had brought a check of 
John Val^s, and that it was paid to him by thofe two 
bank notes of 50/. each. The two notes in quedion had 
been paid into the houfe in the courfe of the faftie day, 
and were proved to have afterwards been in the pofleffion 
of the prifoner ; fo that it appeared that he had taken 
them out of the drawer and put them into his pocket, 
in payment of the real check for 200/. fo given him on 
that day by Valet and which check was found, together 
with the other checks which the houfe had that day paid. 

Upon 
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Upon the x ith of January i8i2 there wa^ an appdtent 
balance upon the account of VaU in his favour, although 
in reality when the amount of the feveral fictitious fums 
for which credit bad thus been given him in repeated 
inftances, was deducted, he was debtor to the bankers 
in feveral hundred pounds. For the prifoner, it was ob- 
je£^ed, that as thefc notes had been paid by the prifoner 
in the ufual courfe of bufinefs in difcharge of a real in- 
ftrument, drawn by a cuftomer who had a right to draw 
it on his bankers, and which they were compellable to 
pay, if he hac^ a balance there, the notes were properly 
and legally paid away; and although there was grofi 
fraud, there was no felony. For the profecutors it was 
infifted, that as the prifoner had obtained poiTellion of 
the check by fraud, and had fraudulently entered the 
fictitious credits, without which the check would never 
have been drawn, or, if drawn, never could have been ho- 
nored, this amounted to a felony. The Court referved 
the point, as being a new cafe, for the confideration of 
the twelve Judges ; and the jury found the prifoner 
guilty, alfo finding the faCts, that the prifoner paid him- 
felf the money, and that at the time he made the falfe 
entries in the ledger and cuflomer's book, he did it 
fraudulently, with defign to enable himfelf to get the 
money of Birch and Chambers: they alfo would have 
added as a faCl, that as the prifoner had the check for 
lOoA, he had a right to pay himfelf the money ; but the 
Court told them that was a queftion of law, of which 
the prifoner would have the benefit. 


i8ta. 

TheKXKo 


V. 

Hammov. 


The cafe was argued on this day before ten Judges, 
Lawrence J., who was indifpofed, and Bayley J. (being 
abfent) by 

r. Lawes for the prifoner. Admitting the reprefent- 
ation of the prifoner to Vute^ that he had paid aooA to his 

credit. 
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creditf (on the fahh of which he obtained thU checks to 
be falfe» it amount only to tbis^ that he obtained from 
ViUe upon falfe pretences a check for looA ; but the 
fraud was on VaU^ not on Birch and Chambers* If the 
tranfadion had (lopped (hort with the fi^litious entries 
in the bankers’ books» it would have created no fraud, it 
would not have been an indiflable offence. In confe- 
quence of thofe entries a genuine check is drawn bond 
fide by Vale upon the credit of the then exifting balance, 
which he had a right to draw, and thefe notes are paid 
in fi^sfaflion of that check. The confequence is, that 
Vale has overdrawn his account, and a debt is created 
from Vale to Birch and Chambers^ for which they may 
bring an aflion againll Vale for money lent or paid. The 
bankers adopt the tranfaflion, and enter it in their other 
books. Although it was not the ordinary bulinefs of 
the prifoner to pay checks prefented for payment, yet he 
fometimes did perform that office on particular occafions. 
Taken therefore, as between the prifoner and the bankers^ 
this was merely an application made by him of their pro- 
perty in the ufual courfe of bufinefs, and was not a taking 
invito domino. 

Gurney^ coutrd. All the contrivance which is praflifedj 
is not praflifed for the purpofe of getting the money out 
of the drawer, but for the purpofe of concealing the 
taking. The check is drawn by the prifoner for his own 
purpofe, and is, fo far as he is concerned, his own 
making. 

Lord Ellenborough C. J. Whether a man opens 
thjs drawer at once and takes the money out, or whether 
he ufes a circuity of contrivance in order to conceal the 
Z&9 it is all the fame. Vale was either very imprudent 
or very fraudulent, to let another man keep cafh in his 
account, and to have what may be called a rid^r on his 

own 
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own account. ThU ia frauduknta conirei^atio aliens ret 
invito dominoi every part of the definition is fatisfied : 
the entry the prilbner relies on as making it the zGt of 
the houfe^ is his own a£l;. It is only a foolilh fiiulRe 
to efcape detection : he gains notliing but time by it : 
he takes it out with the right hand, and pays it to 
the left. 


I8X2. 


The Kino 


Hammw. 


Mansfield C. J. Ho ftcals two notes out of the 
drawer, and ufes this foolilh contrivance afterwards to 
cover it. 


Le Blanc J. It was left to the jury, and they have 
found the fa£t. 

Wood B. Hammon had money, and as is frequent 
among bankers* clerks, requefted Vald% perraiffion to 
put it into the bank to Vak\ accoi^nt, and to draw it 
out by checks drawn by Vale. 

Cur. adv. vult. 


The Judges held that the prifoner was properly convi£ted. 


Rex V. Edwards. 


April %s. 


YHE prifoner was indifted .for malicioufly fliooting 
Lewis Roberts with intent to kill him. Upon 
his trial before JVoodB., at the Lcut aflizes, 1812, for the 


If after indift- 
ment, arraign- 
ment, the jury 
cliaiged, and evi- 


county of Monmouth y after the prilbner had been in- dence given, 00 a 
didled and arraigned, and the jury charged, and while th^j^. 

the profecutor was giving his evidence, one of the jury- men becomes in- 
men fell down iu^a fit, and a medical man who exa- capable ihrough 
. illnefs, of proceed- 

ing to verdiA, the Court of oyer and terminer may difeharge the jury, and charge a frclh 
jury with the prifoner, and convitfl him. 

Ytoi/embl^ * it the prifoner Ihall be again allowed his challenge to each of the eleven 
fcrmer juryman*' 


VoL. IV. 


Y 


mined 



3i« 




w. 

ESWAKOb 


' CMES m mTER 

I 

mined him, ftated upon oath, that it would be impro«> 
per for him to proceed with hie duty as a juryman on that 
day, whereupon B. difcharged that jury, and 

dire&ed a new jury to be (worn, confifting of the fame 
eleven perfons who remained of the former jury, and 
another* Cltjfcirdy for the prifoner, upon a fuppofition 
that the juryman would foon.be in a Bate to return, 
had confented that another (hould be fworn in his room, 
but learning his inability to*attend, he retraced that 
confent,* and objeAcd that a jury having been once 
fworn and charged in a criminal cafe, they could not be 
difcharged without giving a verdict, nor another jury 
fworn, but Wood over-ruled that objection. Cl^ord 
then challenged the eleven, but' the learned Judge over- 
ruled that objection alfo at firft ; but afterwards, Clifford 
having left the court, Wood'R. alked the prifoner, at 
each juryman came to the book to be fworn, whether he 
had any caufe of challenge to him, the prifoneris anfwer 
was that he liked them all very well. This point was 
now argued before all the Judges of England except 
Mansfield J., who was abfent at Guildhall at the fit- 
tings, and Lawrence who was indifpofe^* [Lord 
EUenhorough C. J. obferved that, fuppofing that the re- 
fufal to allow Clifford his challenge were objed;ionable,yet 
it was now become immaterial, inafmuch as the prifoner 
had the advantage of the point, in being permitted to 
challenge the eleven, contrary, to the firft opinion of the 
learned Baron.] 


Clifford^ for the prifoner. The only point then is, that 
a judge having charged a jury in a criminal cafe, cannot 
difeharge that jury, and try the prifoner again on the 
fame indi£Iment before another jury. All jthe authorities 
on this point are coIle£ied in KinlocEs cafe, Fpff22*9 and 
although the opimon of Lord Hak^ cite ' 3a., is 

agauift the prifoner, yet the better opimon' is the other 

way* 
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way. I In/t* 227. b. A jury fwom and charged In tSra. 
cafe of life or member, cannot be difcharged by the 
Court or any other, but they ought to give a vcrdift.” 

3 1 10. If any perfon be indifted of treafon, or Epwahm. 

of felony, or larceny, and plead not guilty, and thereupon 
a jury is returned and fworn, their verdid): muft be heard^ 
and they cannot be difcharged.” Rex v. J^Sj 2 Sfr, 984. 

S, C. Fojler^ 24. It was refused to withdraw a Juror 
on an indiAment for barratry, becaufe the punifhment ia 
infamous. P^/m.4ii. v. Tindall^ 21 ? 7 j». 338. 

ph 3. “In capital cafes a juror cannot be withdrawn^ 
though all parties confent to it. Ibid, pL 4. 4 BL 

Com- 360. “ When the evidence on both Tides is clofed, 
and indeed when any evidence hath been given, the jury 
cannot be difcharged (unleTs in cafes of evident neceflity,) 
till they have given in their verdidl.” HawL P, C, 
booh 2. c. 47. / I. It feems to have been antiently an 
uncontroverted rule, aftd hath been allowed even by 
thofe of a contrary opinion to be the general tradition of 
the law, that a jury fworn and charged in a capital cafe, 
cannot be difcharged, without the prifoner’s confent, till 
they have given a verdift.” [Lord Ellenhorough C. J. 

The rule in Blcudtjlone admits the exception in cafe of ne- 
ceflity, which comprehends the prefent 'eafe. The cafe 
of the adjournment at the Old Bailey upon the trials for 
high treafon is well remembered. The Court takes no« 
tice that the ftrength of man is not fufficient to go 
through fuch continued labour without meat and deep, 
and that is one of the cafes of neceflity. In the cafe of 
Hardy it was’^done by confent, but in the cafe of Stone^ 
and all the others after the firft, it was done by the Court 
propria marten and very wifely too ; the leanied Judge 
who then prefided, faid, he would not permit it to reft 
on fo weak a ground as confent;] The argument is not 
that the Court cannot adjourn and proceed the next day 
with the fame jury. In 2 Halt P. C. 294. it is faid. that 

Y a «« nothing 
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nothing is more ordinary, than after a jury fworn and 
charged with a prifoner, and evidence given, that the 
C9urt may difeharge the jury of the prifoner, and remit 
him to tlie gaol for further evidence but Fojler fays, 
p. 30. It is not now a queftion, nor, I hope, will it ever 
be a quellion again, whether, in a capital cafe, the Court 
may, in their diferetion, difeharge a jury after evidence 
given and concluded on the part of the crown, merely 
for want of fufficient evidence to convidl ; and in order 
to bring the prifoner to a fccond trial when the crown 
may be better prepared. This was done in the cafe of 
Whitehread and Fenwick^ and it certainly was a molt un- 
jullifiable proceeding, but I hope it will never be drawn 
into example.’* But the queftion there was, whether in a 
capital cafe, where the prifoner may make his full de- 
fence by counfel, the Court may not difeharge the jury 
upon the motion of the Defendant’s counfel, and at his 
own requeft, and with the confent of the Attorney- 
General, before evidence given, in order to let the prifoner 
into a defence, which, in the opinion of the Court, he 
could not otherwife have been let into. In that cafe 
that learned ‘Judge, with good fenfe, confined himfelf to 
the very cafe in argument, to prevent injuftice, and be- 
fore evidence given.” The whole refult of the cafe is, 
what F^er J. held, that a jury could not be difeharged 
except where it was for the advantage of the prifoner. 
But it cannot be faid that when a juryman falls fick and 
another is put to fupply his place, that is for the benefit 
of the prifoner. dei nemini meet, the fudden illnefs 

isagod-fend, of which the prifoner ought to have the 
benefit. This twelfth juryman, if he had not been dif- 
eharged, muft have confented to the verdid: before it 
j could have been given : it is poilible that his fuperxority 
of reafon might have convinced foe other eleven of the 
prifoner’s innocence. If while the jury were confidering 
their verdiA, one of them had died, could the Judge 

have 
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have tried that cafe again ? In that cafe, as in this, the 
commiflion woul^ be at an end ; and there is no mif- 
chicf eiifues to the community ; the prifoner might be 
again indicted ; he could not plead auterfoits acquit^ nor 
Muterfoits conviB^ 


18 12. 


Rex 

Edwards. 


The Court, (lopping W. JB. Taunton, who wa§ to have 
argued for the crown, faid, that it had been decided in 
fo many cafes, that it was now the fettled law of the 
Country, and gave judgment againft the prifoner [a). 

(a) See Ann ScalbertU cafe, Leach, 706* 


Doe, on the Demife of Tooley and Wife, v. 
Gunniss. 


April 17. 


n^HIS was an eje£lmcnt tried at the Lent aflizes i8iaj Devife to twp 

for the county of Lincoln, for the recovery of certain to he di- 

' . ' vided between 

lands in Butterwick in that county, when a,verdi£l was them, for their nt- 

taken by confent, for the Plaintiff, fubje£l’ to the opinion ^oral lives, and 

of the Court on the following cafe. ^fuch chiUUnd* 

Richard Gunni/s being feifed in fee of tlie premifes in children of the 
queftion, by his will dated the 13th of January 1767, 2 ’ 
and duly executed and attefted, devifed as follows, gotten, (hare and 
« Firft, I give to my loving fon Richard Gunnifs, and fha-e alike ; and 
unto my fon George Gunnifs, all thofe my lands and tene- 
ments lying in Butterwick in the faid county of Liticoln, of W. C., there 
(being the premifes in queftion,) jointly to be divided 
between them ; for and during the term of their natural living at the 
lives, futijefl to fuch incumbrances as follows : My will *he de- 

and defire is, that the faid Richard Gunnifs and George the tefetor;*thif 
Gunnifs (hall pay, or caufe to be paid out of the faid devife creates ao 
eftate unto my daughter Ifatt Clayton, widow, the fum 

fame in the child 

and the remainder over failing, the heir at law of the teftator took the fe 

Y 3 of 
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of 3/. a-year, fhare and (hare alikei to be paid quarterly^ 
the firft payment to commence from the day of my 
death ; and in failure of any fuch payment or payments^ 
my faid daughter Ifatt Clayton (hall have full power to 
enter upon any part of the faid eftate above*mentioned^ 
for payment thereof ; and if either the faid Richard Gun- 
nifs or George Gunnifs fliall die, to go to the longer liver 
of them, and after their dcccafe to fuch child or children 
of the faid Richard Gunnifs and George Gunnifs^ of their 
bodies lawfully begotten, (liare and iliarc alike; and in 
failure of fuch ifluc, to go to fuch child or children of 
my fon Wiiliam Clayton, dcceafed, to be equally divided 
between them. The teftator alfo gives unto his grand- 
fon Richard Gunnifs, (who is the teftator^s heir at law,) 
the fum of 5/., to be paid by his executors within fix^ 
months after his deceafe. The teftator had two wives. 
The faid Richard Gunnifs, the grandfon, is a defeendant 
of the fir ft venter, and the faid Richard Gunnifs and 
George Gunnifs, the devifees, were the ilTue of the fecond 
venter. The teftator died foon after making his will. 
Richard Gunnifs, one* of the devifees named in the will, 
married Elizabeth Oldham, by which marriage there was 
iflfue an only child, Sarah, who was living when the tef- 
tator made his faid will, and at the time of the teftator’s 
deceafe. The faid Sarah married John Waddington, 
and by that marriage had one daughter named Hannah, 
who married John Tooley, which faid John Tooley and Han- 
nah are the leflbrs of the Plaintiff. George Gunnifs, the 
other and furviving devifee, died without iffue. Richard 
Gunnifs, fiiQ Defendant, V’ho is heir at law of the tefta* 
tor, rented the premifes of the faid Richard Gunnifs and 
George Gunnifs, the devifees, during their lives and the 
life of the faid George Gunnifs the furvivor, who died 
about 1 2 years ago, and the Defendant hath continued in 
poflelEon thereof ever fince. If the lefTors of the Plain- 
tiff were entitled to recover the premifes in queftion, the 

13 verdict 
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verdifl was to (land : if they were not fo entitled^ a ver- 
di£l was to be entered for the Defendant. 

Lens Serjt. for the Plaintiff, contended that there was 
an eftate tail by implication created by this devife either 
in Richard and George Gunnifs^ the firfl devifeesj or in 
^arah the child of Richard* Haydon v. Wiltjlnre^ 3 T* 
^.372. A bond was conditioned that the Defendant’s 
father (hould yearly during the joint lives of himfelf and 
any of the iffue of the body of his daughter begotten by 
the teftator, pay the intereft of 500/., and that his execu-* 
tors fliould upon his deceafe (any of the iffue of the body 
of his daughter being living at the time of his deceafe) 
pay to the teftator the fum of 500/. : the word iffue was 
held to be fatisfied by a grandfon being then living* 
I 229. Doe ex dem Cod v. Cooper comes nearer to 
the prefent cafe than any other. \Heath J. In that cafe 
there was no child. This is Wildes cafe, 6 Co* 167.. If 
there be no iffue at the time, it is an eftate tail in the iirft 
taker. In this cafe there was a child. How can it be 
diftinguiilied from Wildes cafe 


1812. 


Doe 


V. 

Goknks* 


Vaughan Serjt., who was to have argued on the other 
fide, referred to Doe^ dem. Comherbach^ v. Ferryn^ 
3 r. R. 484., and Hay v. Earl of Coventry^ 3 T. R. 87. 
as having decided this cafe. Dumu dettdfe of Briddon^ 
V. Fage^ cited in 3 T. R* 87., and Goodright^ on demtfe of 
Dockings V. Dunham^ Doug* 264., Lord Mansfield* % 
judgment there, were alfo in point. 

Fofiea to the Defendant. 


T4 
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Wyndham V. Way. 


By an exception 
of ** all trees» 
woods, coppice, 
wood-grounds, of 
what kind or 
growth foeverv” 
apple-trees are not 
excepted. 

A fanner who 
raifes young fruit 
trees on the de- 
mifed land, for fdU 
ing up his lelTor’s 
orchards, is not en- 
titled to fell them. 
Per Heath J, 

Otherwife of a 
nurferymaii by 
trade. Per 
Heath J. 


^HIS. was an a£lion of trefpafs for cutting, topping, 
and lopping certain apple-trees of the Plaintiff* 
Itandiug upon certain land, called Leottard-Farm. Upon 
the trial of the caufe at the Exeter fumnier alTizes 
1811, before Graham the cafe was, that the Plaintiff 
had by Icafe demifed to Voyfey^ Leonard farm^ with the 
exception of « all trees, woods, coppice, wood-grounds, 
of what kind or growth foever, and all mines and quar- 
ries, opened or otherwife, and alfo all royalties,” for a 
term which expired at Lady-day 18 (i. The Defendant 
became entitled to the remainder of the term, by marry- 
ing a woman named Voyfey^ in whom it had veiled. 
The premifes were in Devonjliire^ where almoll every 
farm confills in greater or lefs part of orchards, and 
where it is ufual for the farmers to be their own nur- 


ferymen, and to raife trees for the purpofe of keeping up 
the orchards. The trees in queftion were young ftandard 
apple-trees, which had been planted during the term in 
a nurfery, parcels of the farm. Some trees had been 
occafionally removed out from thence, to fill up vacan- 
cies in the orchards, and fome the Defendant had fold, 
without queftion made, [which Pell Serjt., in moving for 
a new trial, contended he had a right to do- Heath J. Not 
unlefs the tenant were a nurferyman, and made it his 
trade.] The trees which remained were intended to ftand 
as an orchard, and not to be removed any more; 
it was a necelfary thing to head them, and was done by 
way of improvement by the outgoing tenant, whether 
before or after the expiration of his term, it did not 
» appear, under an agreement between him and Seaman^ 
a new tenant, who entered at Lady-day 18 1 r, but whe- 
ther be had any kafe, or whether it contained an excep- 
tion fimilarlj worded, it did not appear. The trees 


were 
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were of fuch a growth, that they would have borne fruit 
in that year, if they had not been headed down. The 
Plaintiff contended that he was entitled to fupport tref- 
pafs, being in pofleffion of thefe trees under the exception 
in the leafe. The Defendant contended, that the excep- 
tion did not extend to nurfcry trees, but only to timber : 
that, as a nurferyman, he the Defendant had a right to 
cut, fell, or remove the trees ; and fccondly, that thefe 
trees were in the pofleffion of Seaman ^ not of the Plain- 
tiff, at the time of the fuppofed trefpafs. Graham B. 
held, that thefe, being trees of nine or ten years growth, 
and intended to remain for the benefit of the farm, were 
excepted trees: the learned Baron left the cafe gene- 
rally to the jury, who found 20/. damages for the Plain- 
tiff. Upon his report it appeared that he had been 
furniflicd with an abftraQ: of the firft count, which re- 
prefented it to be for cutting and carrying away. 


1812. 


Wyndham 


•v. 

Way. 


P^-Z/Serjt., \n Michaelmas Xzxm 181 1, obtained a rule 
tnft to fet afide the verdift, and have a new trial ; [when 
Heath J. obferved, that if there were a fimilar exception 
in Seaman^s leafe, the Defendant had no right to cut the 
trees.] 


Lens Serjt. in this term (lie wed caufe. Thefe were 
trees” within the literal meaning of the word : they 
were alfo trees within the fpirit of the refervation, efpe- 
cially when confidored with relation to the cuflom of 
the county of Devon^ in which fruit trees form fo im- 
portant and effential a part of the property and profits 
of every farmer, that it is neceffary that the leafe ihould 
be conftrued in the mode moft favourable for the pro- 
te£l:ion of fuch property againft injury. It will not be 
contended that the words of the refervation muft be re- 
ftri£ted to timber. Thefe trees were now of nine or ten 
years growth, an<l the former tenant had never lopped 
riiem. It was at firft attempted to fliew that they were 

Eurfery 
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1812. ^ tturferjr trees, intended to be tranfplanted, but that pre> 
tencewasdifproved. 

Way. Pell^ contrite was flopped by the Court. 

% 

Mansfield C. J. The Plaintiff contends that, from 
which, if he be correA in his argument, it will neceffa- 
riiy follow, that the landlord might have entered and taken 
away thefe trees, and the fruit of them \ and that the 
tenant would have had no right to take from them a 
Angle apple. \Lens agreed to this confequente.l The 
manner in which the words occur fliews that they were 
meant to apply to fomething of a different nature from 
thefe fruit trees. The exception means trees ufcful for 
their wood. It feems to me as if this aftion had been 
brought to recover for a fuppofed mifmanagement of 
thefe trees ; but it feems that you have brought the 
wrong form of a6lIon ; for it is impoffible to fuppofe 
that in Devonjhiret when an apple-farm is let, the apple- 
trees are excepted. 

Heath J. It never could be the meaning of this 
deed, aud if it was fo put to a jury, they never could 
have underilood it. 

Chambre j. a tenant could not prune an apple- 
tree according to this conftrudlion. It feems as if the 
learned Baron had been mifled by a wrong abftrafl of 
the pleadings, for the abftradl is for cutting and carry- 
ing away, but there is not a word in the declaration 
about carrying away (a). 

Rule abfolute for a new trial. 

(a) The plants could not the then exifting eftate. Co. Z/V/. 
have been included in the ex- 47. But that << apple- 

ception in the firit Icafe, bccaufe trees and fruit-trees pafs not un- 
they were not in being at the der the general name of treea.’^ 
time of the demife, but planted See Hardr, 309. per Turner B. 
during the term ; and every ex- " $0, if a man grants all his 
reption mud be of a parcel of woods and trees, apple-trees vdll 

BOt 
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not pafs. 304* Soj if a man 
grants all his treesf fruit trees will 
not pafsy but by a grant of all 
trees except apple-treesi he (hall 
have all otlier kinds of fruit trees, 
as pear-trees and cherry-trees,'* 
&c. Lord Zoucb v. Moore^ a Ro. 
Rep^ a8o. So 14 8. a* a, 

pL I. per Brudnel J. “ If I 
grant a manor, except the wood 
and underwood, all the trees, 
great and fmall, are excepted, 
which are known by the name 
of wood ; but apple-trees and 
other fuch like are not excepted. 


becaufe that they are not com- 
prehended under fuch name of 
wood ; for if I fell you my trees 
In the manor of DaU^ you ihall 
not have my apple-trees/' Godh. 
398. Wbltton and lVeJion*s calc. 
Crawlej Seijt. cited and admit- 
ted this, but argued that if the 
grant were of all trees euju/eun- 
que generis ^natur^y nominisy aui 
qualiiaiisythen they would pafs." 
The exception in the principal 
cafe is rather of all wood cujuf- 
cunquey &c. than of all trees 
etijufeunquey &c. 


• 1812. 
Wtndiiam 

V. 

WAt. 


Callard V. Paterson. 


jfpril aS. 


J N this cafe a verdift having been found for the Plain- 
tiff for 200/., the damages in the declaration, fubjeft 
to an award, the award when made direfted payment of 
2c/. 7/. on the aad of April. The Plaintiff entered up 
judgment on the 21ft, and inflantly fued ^out a feire 
facias y which Onflow Serjt. had obtained a rule nijt to fet 
afide. The Aim awarded, with a releafe to the De- 
fendant, was tendered on the following day and refufed. 

Shepherd Serjt. endeavoured to fupport the execution 
and the judgment, which laft the prothonotary reported 
to be regular, becaufe the award diredf ed the payment 
of the debt and taxed cofls, and the cofls could not be 


ViTiether judge- 
ment for a fum of 
money awarded 
by an award re- 
ducing a verdi(Jf, 
can be entered be- 
fore the day on 
which the pay- 
ment of the fum 
is awarded ? Qu. 

Kut execution 
ought not to be 
liad for it before 
the day of pay- 
ment. 


taxed till there was a judgment, or fomething equivalent 
to it ; and the Defendant could not pay cofls purfuant to 
the award until it was afeertained what the cofts were : 


therefore the feire facias only was irregular. 

Chambre J. The Plaintiff cannot have judgment for 
the debt on a day before it is due. He cannot have 
judgment for debit urn in praferUi folvem dum in futuro. 

Jhe 
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1812. 

Caixarr 


Paterson. 


The Court held that the Plaintiff might well refufe to 
execute the releafe until after payment of all that he was 
entitled to* 

The rule not impugning the judgment^ but only the 
execution, which was confelledly irregular. Onflow, 
without difcufling the regularity of the judgment, was 
content to make his 

Rule abfolute with cods. 


yiprit 2S. 


Brown v . Sayce. 


If Defendant in 
replevin avows on 
a contra<5t for 
no/, rent, and 
prove a dcmile at 
iji. an acre) 
amounting to 
III/.) it is a fatal 
variance. 

The rights be- 
tween party and 
party arc para- 
mount to the 
rights between 
one of the parties 
and his attorney. 

Therefore where 
one party owing 
rent) had obtained 
a vcrdidl on a va- 
riance) and had 
become infolvent)' 
the Court permit- 
ted the avowant 
to amend and to 
pay tlie cofts of 
the former trial 
Into court, as a 
fund for payment 
of his rent, in de- 
rogation of the 
Plaintiff’s attor- 
nev’s lien. 


was an aftion of replevin : the Defendant 
avowed, that the Plaintiff held certain lands as 
tenant to the Defendant at a certain rent, to wit, at 
no/, rent, payable half-yearly. The Plaintiff pleaded, 
that he did not hold in manner and form, &c. Upon the 
trial before Le Blanc J. at the Monmouth fummer aifizcs 
1811, the. indrument under which the Plaintiff held 
proved to be a contraft for the letting of 148 acres, at 
15/. per acre, which amounted to in/. Le Blanc J. 
held that the variance was fatal, and that the iffue was 
not proved, but referved to the Defendant liberty to 
move to enter a vcrdi£l for the Defendant for the amount 
of the rent claimed by the avowry j fubje£t whereto, a 
verdift paffed for the Plaintiff. 

Shepherd Sex]t, in Michaelmas ttxm 181 1 obtained a 
rule niji for fetting afide the verdiQ, and for entering a 
verdict for the Defendant for the rent avowed for 5 againd 
which 

Bejl Serjt. in this term fhewed caufe. He cited 
Sandys and Tajh v* Ledger, cited in Briftow v. JVright, 

2 Doug^ 
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2 Dwg, 666 ,, debt for rent on a demife at 15/. ann. 

The demife proved was at 15/. and 3 fowls : the Court 
held the variance fatal. Lord Mansfield C. J. there cites 
Cudlipp V. Rundle, Carth, 202. Savage v. Smith; 

2 Bl, I loi. and Shute v. Hornfey, B, R, j£. 71 19 G. 3. 

The judgment of Butter J. in King v. Pippet, i T. R, 239. 
and the authorities of Churchill v. Wilkins, 1 T, R, 449. 
and Pitt v. Green, 9 Eqft, 188. are alfo very ftrong. 

Shepherd Serjt. was called on by the Court to fupport 
his rule : he contended that the allegation of the amounr. 
of the rent being laid under a videlicet, the variance was 
immaterial. If any rent is due the avowry may be 
maintained. 

Mansfield C. J. Would not a verdidl: upon this 
iflue be evidence of the amount of the rent between the 
fame parties in another a£tion ? It certainly would. 

As to the videlicet, if the averment is a material one, 
the videlicet does not aid a variance. The contrail on 
which the rent becomes due muft be truly dated. 

Shepherd then dated, that fince the trial the Plaintiff 
had become infolvent and abfeonded ; upon which the 
Court fuggeded that the Plaintiff had better pay the rent, 
deduiling the cods of this trial, otherwife they would 
give the Defendant leave to amend his avowry and try 
the caufe again. 

^ Upon this day B^ reporting that the Plaintiff would 
not agree to thefe terms, the Court made a rule abfoluce 
that the Plaintiff might amend, and direiled that the 
cods of this trial fhould be taxed, paid into court, and 
impounded till further order ; which Bejl oppofed on the 
ground that the Plaintiff’s attorney had a lien on the 
cods, and which, as he never could recover any cods from 

his 




32 * 


CASES m EASTER TERM 


iSiz. 

Bbown 


•D» 

Sayce, 


Ills clienti he ought not to be compelled to relinquith ill 
favour of the Defendant : and that this praAice was con- 
trary to the general rule, and unheard of. 

72fe Court held, that the rights fubfifting between 
party and party, between whom they were then deciding, 
were paramount to the rights fubfifting between attorney 
and client ; the Court had no general rule for the difpo- 
fition of cofts, except to mould each particular tranfac- 
tion fo as to meet the circumftances and jufticc of the 
cafe, and they made the 

Rule abfolutc for the Defendant to amend 
his avowry, and have a new trial, upon 
paying into court the cofts of the firft 
trial. 


$ 9 . Mackie -y. Smith. 

A writ of exe- j\ WRIT of capias ad fatisfaciendum had ifTued againft 
the^debt Defendant to fatisfy James Machie^ (the real 

awarded to Jobfit name of the Plaintiff,) 37 /. 13 /., which by the Court 

amended after awarded to the faid John*^ Vaughan Sent, having 

execution execut- , . , t i*/* 1 1 1 r 

ed, upon payment obtained a rule nifi to dilchafge the Defendant out of exe- 

oF coft*. cutiou for this irregularity. Shepherd Serjt., who was to 

have (hewn caufe, was permitted, on the authority of 
Hunt y. Kendrick^ 7,31,^26.^ to amend the writ, but 
, upon the terms of paying the cofts of this application, 
becaufe he ought to have applied to amend in the firft 
inftance, as foon as the fervice of this rule njfi apprized 
him of his miftake. 
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£x parte Caroline Ma«!kemzie. 


iSia. 
Mof a* 


j^NS LOJV Scxju had on a, formes day obtained a rule 
upon the i ft and fourth fe£lions of the ftatiite 
17 G- 3. c. 26.f that the feveral fecuritles given upon 
the grant of an annuity might be fet adde^ and that the 
warrant of attorney given to coitfcfs judgment might be 
delivered up to be cancelled, vinder the following cir- 
cumftances : The grantor Machenzie applied to Roberts 
to procure her fome money, who referred her to Lee^ an 
attorney, fince deceafed. The grantor being pofleflbd 
of a penfiou of 50/. a-year, £^ranted to her father, late 
an admiral, for his fervices in the navy, propofed to 
grant an annuity of 20/. foe ured thereon, in conlidera- 
tion of 120/.; and a lady named Elizabeth Vaughan was 
found, who had that fum to lay out. A warrant of 
attorney was to be given, enabling the grantee to receive 
20/. a-year out of the granto'r’s penfion at the Admiralty, 
and a warrant of attorney to confefs judgment; and 
for further fccurity, the grantor was required to make 
her will, containing a bequt^ft for further fecurity, and 
to make an affidavit that ftu: would never revoke cither 
her will, or the power of a ttorney to receive the pen- 
iion; and out of the X20//., the grantee, or Lee her 
attorney, was to retain loA until fuch affidavit iliould 
be made, and the will and affidavit w^ere to remain in 


The grantor of 
an annuity was re* 
quired, for further 
fecurity, to make 
her vriil and de> 
poHt it 'U'ith the 
grantee, and to 
make an aflldavit 
that (he would not 
revoke it : a ma- 
gidratc refufed to 
let her (wear the 
affidavit, but the 
grantee retained 
the will. 10/., 
which had 
been retained 
till the grantee 
(hould make the 
affidavit, were then 
paid to the grantee. 
The memorial did 
not notice the will. 
Held that the me- 
morial was there- 
fore bad, but that 
the xo/. was not 
money retained 
within f, 4. of the 
fiat. 17G.3. C.26- 


the hands of the grantee. The 120/. was paid down by 
the grantee, but Li^ produced his bill for preparing the 
fecurities, amounting to 154*!. 10/., and out of the i2o/* 
took that fum, and alfo 3^. 3/. for the cofts of entering 
up judgment, which was never entered up, and alfo 
xox. 6 L for JToungf an attelling witnefs, who was pre- 
fent, and alfo kept back the lo/. until the affidavit (hould 
be inade« Robtrts alfo tOQi|( out of the 120/. fix guineas 
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i 812« 

I — ^ J 
Ex parte 
Mackenzie. 


as procuration-money; fo that out of the i2o/. the 
grantor received only 84/. ioj*. 6</. A few days after- 
wards the parties went with the affidavit prepared to 
Mr. Fordy a magiflrate^ at Bow^Jlreety in order to fwear 
it: he ftrongly animadverted on the tranfadion^ and 
refufed to let the grantor fwear it. This part of the 
tranfa£^lon, thereforei fell to the ground^ and the loA 
was paid over to the grantor. After this, the memorial 
was enrolled, but it did not notice the will, which ftill 
remained in the cuftody of the grantee. The annuity 
was many years paid, and Onflow now objetSled, 7. that 
the memorial ought to have noticed the will ; 2. that 
the 10/. kept back by Lee was a part of the confidera- 
tion retained on a pretence, contrary to the prohibition 
of the 4th fe£lion. 

Mellon Serjt. on this day {hewed caufe. He contended 
that the propofed fecurity by will and affidavit having 
been abandoned, it was unneceffiiry to memorialize it. 
In like manner, the 10/. retained was never intended to 
be retained permanently, but only till a fpeciiic purpofe 
was anfwcrccl, and that purpofe having been dropped, 
and the fum retained having been paid over to the De- 
fendant before the enrolment, the tranfaflion was 
of fo tranfitory and nugatory a nature, that it was un- 
iieceiTary to mention it in the memorial. Lee too, who 
could have explained the tranfa<Stion, was dead; and 
after a party has lain by for the death of the grantor’s 
agent, the Court will not entertain an application of 
this fort. « 

Otiflowy in fupport of his rule. No cafe has decided, 
jthat if an agent dies, therefore the grantor ihall be 
without relief. Befides, Toung and Roberts are alive, 
though Lee is dead, and they might explain the matter 
if it were capable of explanation. \Mansfield C. J. Ro^ 
J 2 heris 
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ierts is more the grantor’s agent than the grantee’s.] 
The charge of three guineas for the judgment was a 
colourable charge^ and was extortion; for no judgment 
was ever entered. This retention is within the 4th fee- 
tion, which avoids the fecurities if money be retained 
upon any pretence whatever,” The laying the money 
on the table by Mrs. Vaughan was not a payment within 
the meaning of the a£t. Lee^s was the hand that ulti- 
mately paid it9 but the deeds and memorial (late it as 
paid by the grantee. The grantee retained the will, 
which was a fecurity, though {he gave up the 10/. 

Mansfield C. J. This is a cafe certain>y of a new 
fort ; Mr. Lecy if he was alive, ought to pay all the 
cofts, and pay to Mrs. Vaughan^ on account of his mif- 
condu£b, all the lofs fhe has fuftained in confequence of 
it. He requires a will, a very improper fecurity, and 
the moment after Mifs Madmzie had given it, flie 
might have revoked it ; but as long as the will did re- 
main, it was an additional fecurity, and ought to have 
been mentioned in the memorial. Mifs Mochenzicy al- 
though fhe had not made the affidavit, which Mr. Ford 
very properly refufed to have fworn before him, yet 
might think herfelf bound in honour not to revoke the 
will : be that as it may, while it cqiitinued unrevoked, 
it was a part of the fecurity. I have read tlie 4th fe£lion, 
and it feems that this fum of 10/. was not money re- 
tained within the meaning of that feCtion, for it means 
a retaining for the benefit of the perfon retaining, and 
to the injury of the perfon felling an annuity. As to 
the fums paid to Roberts and Lee^ and for the judgment, 
the cafe is nothing more than this, that Mifs Mackenzie 
was, as is always agreed for, to pay for the fecurities, 
Mrs. Vaughan was to pay only the 120/. and no more. 
This 6/. 6/. and the 10/. 6/. were gratuitous payments 
paid in the way that all thefe fums arc. We therefore 
VoL. IV. Z muft 


i8i2. 

Ex paste 
Mackbnzie. 
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i8i2- 

Ex parte 
AlAC&KNZIIf. 


nu’.n do only Jut which we are obli^^cd to do, Cet 
a fide the warrant of nttornoy ; and as to th» deeds, they 
are not woith a farthing. We arc very fort y for it ; fof' 
Mrs. Vaui^han is innocent, llie has done nothing. 


1 Je\th J. I'his lo/-. w;!r% r.ot money kept back for 
any purpofe of the guntee oi^tlie annuity: the whole 
of this claufc of the niufl be taken together. 

Rule iibfolutc. 


Miijf a. 


Heath and Others Hai.l and Porter. 


A creditor wko was nil action for money paid, lent, and had 

has afligned his received, brought by tlic Plaintiffs, v/ho w^erc 

debt IS a com pc- . o i -in ? 

tent witnds to in- bankers, againft the Ooiciidants, to recover the arnount 
creafe the fund' hut of money which they had- fupplled, and paid into the 
if to^bc^pald^ hands of the Defendant iV/cr, to be employed in his, 

An equitable trade of a picalman, and for which they contended that 

alignment of a tjie Defendants were jointly liable, bccaufc there 

p^olTr well a7by hail been a fecret partncrfliip in the bufinefs, fubfifting 
deed. between Ila// and PorUr, The Defendant Porter^ whu 

^ Tai failed in trade, pleaded his bankruptcy and certifi- 
which ciiads that cate j whereupon the Plaintifls entered a W.V profequi 
creditors proceed- him, and proceeded agatnfl; jthe Defendant //i?//, 

mfffion fhairbT*” pleaded the general ifliic. The caufirwas tried at 

deemed to have Guildhall^ at the fittliigs after Michavlmns term i8ii, ' 

tion notto fuT' before Mansfield C. J., v/hen^ was clearly proved that 
does not extend to money had been advanced by the Plairftiffs to Porter^ 
prevent a creditor employed in the trade, and that Heath was^ a dor- 

debt under* raant partner. After a verdift for the PlaintilTs, 

niiilion .igainff one 

partner from filing Vaughan Serjt., in Hilary term 1812, moved to 

e otjieif. upon two grounds, which had been re- 

5 ferved 
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ferved to him at the trial; fir ft, upon the ground, l8ia. 

that the Chief Juft ice had received the evidence of 
Sprigginsy an agent ‘ of the Plaintiffs, throujyli whofe 
hands the money was advanced to the Defendants; Hall. 


and the obje<i^ion to his competency was, that he was 
himfelf a creditor of the Defendants, and that the effeft 
of the evidence he was called tp give, would be to make 
Hall liable to all the debts of Porter^ and therefore to 
increafe the fund for the payment of his own debt. The 
anfwer given to this objc£lion was, that ‘the Plaintiffs 
had purchufod of Spriggins the debt due to him from the 
Defendants, for the amount of los. in the pound, which 
they were to pv\y him, and were to ft and in his rights j 
but no alignment by deed of“thc debt bad ever been 
executed by Spriggins to the Plaintiffs, nor even in 
writing ; it had only paffod by parol, but the Plaintiffs 
had given Spriggins credit for that amount in the bank- 
ing account which he kept with them. It was urged 
for the Defendants, that th^V did not diveft.thc witnefs of 
his intereft, for that this agreement was not binding on 
either of the parties. The fecond ground now infifted 
on was, that the Plaintifts had proved their debt under 
the commiffion againft Porier ; it was therefore contended 
that ill the affidavit they made on that occafion they 
muft neccflarily have fworn^ with a knowledge of the 
partnerfliip, that the debt was due to them from the 
Defendant Porjt^ and not from PorUr^wA Heaths 

for they could not prove a joint debt againft the effecEfs 
of Porter only. That they muft therefore be confidercd 
as having made their ole£fion to proceed under the bank- 
ruptcy for this, as a feparate, and not as a joint debt, 
the Defendants being- protefted by the ftat. 496.3. 

1 2 1 . / 14'., tfmt they were eftopped by their affidavit 

from now proving it to be otherwife. He ftated that 
ferious ;Joubfs liad been ente|taiiied whether that were not 
|he eft'efl of this adt. 

Z 2 


Mans- 
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i8i2. 

Heath 


V* 

Hall. 
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Mansfield C. J. obferyed, that as to the firft pointy 
to fay that the agreement for the^ purchafe of the debt 
was not binding, was begging the queftion. If two 
men agree for the fale of a debt, and one of them gives 
the other credit in his books for the price, that may be 
a very good aflignment in equity : its refting in parol is 
no obje£tion : even a deed could not aflign it at law $ 
and, no doubt, if there had been an alTignment by deed, 
the afllgnor muit fue at law, but he would notwith- 
(landing be a good witnefs in this fult* Could it be 
faid that a mere naked legal trudee for the PhiintifFs, 
without an intereft, was not a competent witnefs ? As 
to the other point, the Plaintiffs had a right to a contri- 
bution from the effe^Sls of //«//, although they proved 
their debts againff Porter, They are entitled to prove 
their joint debt againff Porter*^ eftate, although they 
cannot receive a dividend till Porter*s feparate debts are 
fully paid. Is it meant to be infilled that any aft has 
paffed within the laft fix or feven years, fo monftroufly 
unjuft and abfurd, that where a joint debt is due from 
two partners, and a commiffion iffues againff one of 
theqj, the creditor cannot prove his debt under the 
commiffion, and alfo fue the other partner ? The prac- 
. tice of the Court of Chancery has varied much within 
my memory : it ufed to b<^ that a joint creditor might, 
under a feparate commiffion, prove, and receive a 
dividend; but now he cannot proceed to receive a 
dividend, iinlefs there is a furplus, he dan only prove 
his debt* 


Chambre L The intereff of the witnefs Is merely 
nominal. 

The Court granted a rule njfi on the iirft point } but 
defired that it might not be fpoken to, unlefs the De- 
fendants’ counfel Could produce fome authoritjr to fliake 

7 the 
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the prefent' opinion of the Court ; and they altogether 
refufed the rtile on the fecond point. 

On this day Vaughan and Rough Serjts., for the de- 
fendants, not having found any authority to ferve their 
purpofe, the Court relieved Shepherd Serjt. from arguing 
for the Plaintiffs, and 

Difcharged the Rule. 




tSi2. 

IIeatii 


Vm 

hall. 


Merrill and Another, Affignees of the EfFetls 
of Biggs, a Bankrupt, v. Frame. 

Plaintiffs declaied in covenant upon a Icafe made 
by the Defendant to Riggs, fince a bankrupt, whofe 
affignees they were, whereby the Defendant demifed, 
leafed, and to farm let,” to tlie bankrupt, a mefluage and 
land ill the parlfh of Hillingdott, for a term of 1 7 years 
and a half, wanting 10 days, under the yearly and other 
rents therein expreffed. The declaration then dated a 
covenant by the Defendant, with the bankrupt, his exe- 
cutors, adminillrators, and affigns, « that the bankrupt, 
his executors, adminiftfaiors, or affigns, fomc or one of 
them, paying the faul rents*, and performing, and keeping 
all the covenants, provifoes, and agreements in the faid 
indenture contained, fhould and might peaceably and 
quietly occupy and enjoy the premifos without the lawful 
let, fuit, or eviclion of the Defendant, or any claiming 
or to claim, by, from, or under him. The Plaintiff then 
afligned as a breach, an eviflion by a title paramount to 
the title of the leffor. The Defendant demurred, and 
the Plaintiff joined in demurrer. 


May 3. 


If a leafe con- 
tain a covenant for 
quiet enjoyment 
againR Uic leflbr 
and thofe who 
claim under him, 
the leflee cannot, 
upon an evit^ioii 
by a paramount 
title, recover under 
the implied cove- 
nant for general 
title implied in the 
word “ demile.*' 


Rough Serjt. was to have argueeV in fuppert of the de- 
murrer, but he was flopped by the Courts who called on 

Z 3 Sheplard 
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Shepherd Serjt. to fupport the declaration. He con- 
tended that although under the exprefs covenants for 
quiet enjoyment againll tlie leflbr and all claiming under 
him, the Plaintiff could not recover upon an eviction by 
a paramount title, yet the latter covenant did not reltrain 
or dcflroy the implied covenant for an abfolute good 
title, which was contaiued in the words “ deniifcd and 
leafed and he cited Gainsford v. Grijjith^ l Saund, 59. 
to fliew that there might be a diftin€l general covenant, 
not rcflraincd by the fubfequent particular covenant. 

The Court expreffed 4 decided opinion againft the 
pofability of applying that do£lrine to die prefent cafe. 
Tlie rule of law was, that cxprejftwt faclt taciturn cejj'are. 
But the argument of the Plaintiff would make cxpnjfuin 
and teuitum to mean the fame thing. 

Judgment for the Defendant. 


i 812. 


Mkrrill 

*Vn 

Faame. 


May 1. 


LaNGHORN nj. COLOCAN. 


If a policy is 
executed in the 
pri nt ed form, with- 
out any fpccific 
fubjedl of infurance 
being inferted in 
'writing, and the 
fubjcdl-niattor is 
aftcrwai ds addend 
in writing, and the 
addition ligned by 
foTiic of rhe* iinder- 
wrilcrsonly, the 
alUr/cd cannot re- 
cover agaiiiR tbofe 
iindcrwi iters who 
do lint fo fign, on 
the conlvac>, as it 
Hands alicred by 
thr; inf-: lion. 


was an aftion upon a policy of infurance which 
was fubferibed by the Defendant in the ufual printed 
form, “ upon any kind of goods and merchandifes, and alfo 
upon the body, tackle, apparel, ordnance, munition, ar- 
tillery, boat, and other furniture of and in the good (hip 

, at and from London to aiiy port or ports in the 

Jialticy* no words in writing, deferiptive of the fpccific 
fubjedf of infurangc, having at that time been inferted in 
the policy. No value was declared. After the fubfevip- 
lion by the Defendant, the Plaintiff ixifcrtcd in the policy, 
ill the blank which occurs after the printed words lhaU 
be valued at,” ftrikjng out the word ** at,” the words 
100 hogflica^ls of fine fugar, 60 hoglheads df ipclaffes, 

and 
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and 20 tuns of fuftick.” The policy was afterwards 
figned by feveral of tb.e underv’rllcrs wiili the ijiiiud 
•jettorsof their names, fet againR ihef? words, to indic.iic 
their approbation of the infertion, and their conf 'nt that 
the aflurance Oiould be on thofo articles ; but tlie 
fcndarit had not fuhfcrihcd liis initials, nor was it provovl 
that he had given any verbal aflent to this addition., 
'i’hcrc were feveral counts in the decla'raiion, laying 
the iiifurance in ilifferent ways. feconJ ccmi: 

ftate«l, that with the confent of ilio underwriters the in- 
furance w.is auerwarihs declared to he on iho goods fp(‘- 
cified. I'poii tiio trial of this caufo at G.v/.V/'v;//, at tl'.e 
littings after Aiicluu 4 .}uis term 18? i, b: fore Alansfuld 
C. J., it was ohjecied, upon this inlhunient, that the ori- 
gin.il ]iolicy was dileharged by the alteration, andi th.:t 
the Defendant iiad never fubferibed or aflenred to the 
altercil policy. It was alfo urged tint this was Uich an 
alteration in the fubjed'it-iriatter of the infurance, as re- 
quired a new (lamp, us a new contratfl, arul w.is not 
cured by the Ratute 35 G\ 3. c. 63./'. 13. Alan.^fiMQ. J. 
iionfuited the Plaintiff*, referving to him lib»rty to mo\e 
to enter a verdict. 


1812. 

u.— 

I.ANGIIOUN 

v. 

CoLOt^iA:). 


Shepherd Sevjt. accordingly in Hitary term obtained a 
rule ttifi to that eflccl, againR which 

J.erjs and Vaughan Serjts. on this day fliew'cd on life. 
They infiRed, flrlt, tint the altered contract required a 
new Ramp ; fccondly, that the contract, being varied 
wdthout the knowledge and confent of the Defendant, 
was not binding on him, and that even if a parol confent 
had been given, it could have had no operation by way 
of addition to a written iiiRrumcnt ; thirdly, that the 
original contra6t was deRroyed by the alteration, fo that 
the Plaintiff could not apply J'ny of his counts thereto ; 

Z 4 and 
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1812. Iind fourthly, that tho riik having 6nce attached, there 

. ■ could in this cafe be no return of premium. 

Langhoam . ^ 

V. 

CoLoa\N. Shepherd and Serjts. in fupport of their rule ar- 

gued, I . That the Defendant, by fubfcribing the policy 
in blank, gave a virtual permiflion and authority to the 
Plaintiff afterwards to infert the fpccific fubjedt of in- 
lurancc, and to declare the interefl: and value. It is a 
common praftice to execute policies with permiflion ex- 
prefled, that the affureds may by a fubfcqueijt indorfe- 
ment on the policy declare the fubjedf-matter and Intc- 
reft ; the only difference is, tliat here the permiflion is 
implied. 2. If that be not fo, the con tract is not altered 
quoad this Defendant, who did not put his initials to the 
alteration, but remains, as to him, the fame as it was 
originally framed ; for the fame paper, with one Angle 
(lamp, may contain one contract as between the afliired 
and one underwsriter, and another contradt as between 
the affured and another underwriter : one may legally 
execute the policy for the goods only, another for the 
fhip only, unotlicr for the freight alone, yet the fame 
inflrument fliall be valid for all j this being fo, the poli- 
cy, as fubferibed by the Defendant, is a policy both on 
goods and ill ip, and attaches on fuch of the feveral fub- 
jedl-mattcrs therein mentioned, in which the Plaintiff is 
proved to be intereffed. It is an ordinary pradtice to 
fubferibe policies, leaving the fpecificution of goods and 
value to be filled up afterwards, in like manner as a bill 
of exchange may be drawn, or accepted, with a blank for 
the fum, payee, or time of payment, whiqh, being after- 
wards filled up, completes the inflrument. As to thofe 
underwriters who have put their initials, this is a policy 
bn the fpecilied articles, being, fo far as relates to them, 
reftridled by their fignaturc ; and as to the others, it is 
an infurance on the matters enumerated in the blank 
form. If that be not fo, then it is only an inchoate in- 

ftrument. 
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ftrumentj whtch n^er was completed^ and therefore no 
riik ever attached, and the Plaintiff is entitled to recover 
as for a return of premium. So, if the contraft was 
altered by the aflured without the confent of the under- 
writer, in that cafe alfo, there muft be a return of pre- 
mium. The objection raifed from the want of a new 
ftamp, if at all applicable, would apply only to the cafe 
of thofc underwriters who figned their initials to the 
altered policy, not to this Defendant, againft whom the 
Plaintiff ftands on the policy as it was originally framed, 
ftamped, and fubferibed. An intention to alter a policy, 
which intention is never carried into effedl, cannot 
render a new ftamp neceffary. 


tSia. 

Langhork 


V. 

COIXIQAN, 


Mansfield C. J. In this cafe, as to the main point, 
I cannot get rid of the impreflion I had at the trial, that 
the inftrument now is different from what it is ftated 
in the only count on which the Plaintiff could have re- 
covered at the trial. The alteration is a very material 
one. When once a declaration of intereft is made, the 
policy attaches not on any goods the PlaiiftifF might put 
on board, but on thofe comprehended in that declaration. 
The inftrument, therefore, as to thofe who do not aflent 
to that declaration, is gone. As to a return of premium, 
fuppofe the affured tears the feal off his policy, can he 
by his own adl compel the affured to return the pre- 
mium ? The underwriter has fulfflled all his part : the 
affured can no more compel the underwriter to return 
the premium, than the underwriter can compel him to 
relinquifli the contrafl:. -As to the cafe, to which this is 
compared, of effedling an affurance and not putting any 
goods on board, it is underftood to be an implied term 
of the coiitradf of infurance, that if the goods are not 
put on board, the money ftiall be returned ; here the law 
avoids the contradk, by an accident, unforefecn, and un- 
inrended, but the premium cannot be returned. And 

it 
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Langhokn 


V. 

COLOGAN. 


it tefts with the confciencc of the Defendant whether 
he will pay this money or not. The law upon the fuh- 
jeft is plain. 

Heath J. was of the fame opinion. 


Chambre J. concurring, 

The rule v.as clifeharged. 


Mflj 2. Wilde v. Fort and Others, Aflignees of Brick- 

wood, a Bankrupt. 

If tlie vendor of ^^HIS was an aftlon of ajfimpfu. The declaration 
an eftate by anc« Hated that the Defendants, as affignecs of the bank- 

a dear title by the Otl^vcr i8 lo, cauled to hc put up to 

day fpcci fled, the falc, ■amongll other things, a certain freehold ground- 

covi'b«k"l^sdr Jwclling-houfcs in Cambn-^vell 

pofitaiid refeind GrovCy in thc^ county of 5w/ry, the purchafer or his fuc- 

the contrad, ceflbrs to be entitled to the improved value at the expira- 

out waiting to fee . - , , - , i ^ . 

whether the ven- lubjed: to the following, 

dor may ultimate- (amongd Other) conditions j that is to fay, That the 
Wiih a^good^dde' bidder fliould be the purchafer, and ftiould pay 

or not. 

A purchafer is not bound to accept a doubtful title. 

Where it was an objection to a title tliat it was doubtful whether the wife of a party 
to a deed thirty years old was barred by that deed of her dower, it was not aiifwered by 
proving at the trial that fhe was then dead, AkIi proof not having been before given. 

It is a lulfirit'tit objcdllon to a title, tb-t a perfon under v'hoTu the vendors claim, 
held, during his feifia of the eAatc, a newly created ollice^ under the crow A, (that of lom- 
mifTioner cd* Dutch properly,) in wdiicli he wms dire^Tied by OaUite, to pay the fiirplui 
(after certain charges aidwcrcd) of the proceeds of certalii falcs into the Rank of 
landj there to remaip fubjedl to fuch orders as the king in council (hould give thereon, 
and that his accounts with the crowm were yet unliquidated. 

The lands of every perfon who has received money belonging to the crown, or for 
which he is an accountant to the crown, are liable to an extent under the Hat. 13 A//a, 
r. 4* Per Mansfield C. J. 

And at common law alfo. Per Heath J. 


down 
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down immcdi<itely. a dcpofit of 2c/. per cent, in part of 
til ’ pnrc.K^fe-moncy, and fign an agrc-.n-innit for payoK'nt 
0‘ i)ie r'niainder on or b^'fore tlie 30th ot N.-jcinhec incn 
x't, and that the purchafcr ihoiiid be ciiritifci to the 
rents and proofs from Michaelmas itiioj that fuli and 
proper abrtr*cb. would he given at th.c veiuioi’s e.v pence, 
but I he decdb of coiivcyancc and any attcltod copies tliat 
mig]'t be required were to be at the purcliafrr’a cxpence- 
'fhe blaiiitilf averri'd that on fueh falc he became the 
pui chafer of tlie faid ground- rent and premifes upon and 
according to the f id condition* for the fiim of 910/. and 
paid down immediately a dcpofit of 20/. per cent, in part 
of the purchafe- money, and figned an ag»^r’omciit for pay- 
ment of the remainder thereof on or before the 30th of 
November tjioii iiextt according to the conditions. He 
tiicn averred mutual promifes and his own williugncfs to 
perform, and Ms n’qucil to the Defendanta to give him 
a full and proper ahllracl of a good and valid title to 
tlie prcmif,s according to the form and effed, true in- 
tent, and meaning of the conditions, but that the Dc- 
feno'ants <lid not nor would, when they wcre,fo rcqiieflcd, 
or at any time before or fince, give nor would give to 
the Piaiiitilf a full and proper abftra<n of a good and 
valid title to the premifes ; neither had the Defendants 
returneil or paid to the PlaintilF the depofit money, al- 
though rcquellcd ; by means w^hcreof the PliintifT had 
been deprived of ali benefits and advantages which would 
have arifen to him from tlie completion of the purchafe, 
and had been put to great cxpcncos, amounting in ihe 
whole to 50/., in endeavouring to procure fuch title, and 
to get the purchafe completed, and had loft all gains and 
profits wdrich he might and otherw'ife would have made 
and acquired, from ufing and employing the money paid 
by him as dcpofit, and other monies provided and kept 
by thePlaiiitifl'for the completion of the purchafe. The 
fecond count ftated, that in confideration that the Plain- 
tiff 


33S 


i8r2. 

\VlU)E 

V. 

Fittif. 



CASES IN EASTER TERM 


tiff had bargained with the Defendants, as fuch aflignees, 
for the purchafe of a ground-rent arifing from (ix dwell- 
ing-houfes, and of the improved value of the fame at the 
expiration of a certain leafe thereof, at and for the fum 
of 910/., and had paid to the Defendants i82f. in part of 
the purchafe-money, and had alfo agreed to pay the refi- 
due thereof on or before the 30th day of November then 
next, and to accept a proper conveyance of that ground* 
rent and premifes, on having a good and valid title made 
to him to the fame, (the deeds and copies to be at his 
expence,) the Defendants undertook that they would 
make to the Plaintiff a good and valid title to that 
ground-rent and premifes ; and that although the Plain- 
tiff was ready to pay the remainder of the purchafe- 
money, and to accept a proper conveyance of thofe pre- 
mifes according to his agreement, yet that the Defendants 
did not nor would, although requefted, make a good and 
valid title to the Plaintiff of the fame premifes, but had 
thitherto wholly failed and made default, neither had 
they returned to the Plaintiff that fum of 182/., or any 
part thereof,' although requefted ; by reafon whereof the 
Plaintiff had been deprived of all the beneftts and advan- 
tages which would have arifen to him from the comple- 
tion of that purchafe, and had been put to great ex- 
pences, amounting to 50/., in endeavouring to procure 
fuch title, and to get the purchafe completed, and had 
loft all gains and profits which he might and otherwife 
would have made and acquired from ufing and employ- 
ing the money fo paid by him as depoOt, and other 
monies provided and kept by. the Plaintiff for the com- 
pletion of that purchafe. There were alfo counts for 
pioney paid, money had and received, and upon an 
account ftated. The Defendant pleaded the general iffue. 

Upon the trial of this caufe at the London fittings 
after Michaelmas term x8x before Mansfield C. J. and 

a fpecial 




u fpecial jury, the Plaintiff proved the fale upon the con* 
ditions (latcd^ and the payment of the depofit as averred 
in the declaration, and that after an abffrad, which was 
read at the trial, had been delivered, and much corre* 
fpondence had paffed between the Plaintiff and the folici* 
tors for the Defendants refpe£ting it, the objections to 
the title not being removed or anfwered, the Plaintiff 
about a year after the time fixed for the completion of 
the purchafe, commenced this aCtion, and delivered under 
a judge’s order a bill of particulars, ftating the objections 
to the title made on the behalf of the Plaintiff, of which 
the two moft material were as follow. 3d, That it did 
not appear that the widow of Simon Halliday^ one of the 
grantors in a deed of 8th July 1787, (who was living in 
1807), was dead, and that the limitations in the deed ill 
May 1783 for S, HaUidaf^ benefit did not appear fulR- 
cient to bar dower. By that deed the premifes were 
granted and releafed to Edmund Halliday and his heirs, 
to hold to him and his heirs to the ufe of fuch perfons, 
and to and for fuch eftates, as Simon Halliday fhoul 4 by 
deed or will direCV, limit, or appoint, and^in default of 
fuch appointment, to the ufe of Simon Halliday^ his 
heirs and alligns for ever. 6th, That Mr. Bricknoood 
appeared by the abllraCl to be an accountant and debtor 
to the crown, and that the property purchafed might 
confequcntly become, or aClually was, liable to an extent, 
Mr. Briekwoody to whom it belonged, being a Dutch 
commillioner, under tlie ftatute 35 6. 3. r. 80. and his 
accounts being as yet unfettled. With refpeCl to the 
laft objection, the faCts were, that the Hat. 35 Geo, 3. 
c. 80. / ai. after reciting that fcveral fliips and veflbis 
belonging to the fubjeCts of the United Provincesy and 
allb other Ihips and vcffels havjrtg on board goods and 
effects belonging to fuch fubjeCts, had been, or might be 
thereafter detained in, pr brought into the ports of this 
kingdom, and that fuch cargoes and fuch fliips and veffels 

might 
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ihight perl A, or be greatly injured, if fome provifion wzi 
not made rcfpecting the fame, it was enafled, that it 
fhould be lawful for his majefty in council to grant a 
commiffion, under the great feal, to three or more per- 
fons, authorizing them fo take fuch (hips and cargoes 
into their pollldfion, and under their care, and to manage, 
fell, or otherwife difpofe of the fame to the bofl advan- 
tage, according to fuch inn:ru<flions as they Ihould from 
time to time receive from his m.ijelfy in council, fub- 
jeft ncverthelefj, in refpe‘ck of goods, thereby dirctled 
to be brought into tlie warehoufes of the liii/i Irdia 
Company, to the fpecial provilions in that d 6 \ contained. 
And after certain other provifions, it was by the 26th 
fe6lion enadfed, that if any of the faid fhips, goods, or 
effects fliould be fold under that autlioriry, they fliould 
be refpe^livL-ly liable to the duties, and entitled to the 
drawbacks, and fubjeO: to the conditions, rules, regula- 
tions, and »eftri6fions, penalties, ami forfeitures therein 
before mentioned ; and the commiffioners fl.ould, anjl 
were thereby authorized and required to caufe the duties 
and the expcnccs of the fale, in the lirft place, to be 
paid out of the proceeds of fuch falc j and after fuch 
payment, (hould, (except in cafes where it is otherwife 
provided by that a<Sl,) caufe the proceeds of fuch fale to 
be paid into the Bank of England^ there to remain, fub- 
jo£t to fuch orders as his majefty in council might from 
time to time think fit to give thereupon ; or in cafe fuch 
proceeds fliould arife from a fale made under the direc- " 
tions of the High Court of Admiralty, as therein-before 
provided, then fubje£l: to fuch orders as that court fliould 
make concerning the fame. A commlflion under the 
great feal, dated the i^^xjune 1795, referring to 

the proviflons of that ftatutc, and after reciting that feve- 
ral fuch fliips as therein mentioned, had been, or might 
be thereafter detained in, or brought into the ports of 
this kingdomj appointed ]h^r. Brkkumd and two otbera 

to 
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to take all> fuch ihips, cargoes^ See. into their poflefTion^ 
and under their care, as the crown w'as empowered to 
feize under that a(St:, and to manage, fell, and difpofe of 
the fame to the bed advantage, according to fuch in- 
ilrudlions as they fliould from time to time receive from 
his majeily in council, and to difpofe of the proceeds^ 
and to do every thing which the crow'n could authorize 
them to do by virtue of that acl:. In May 1 809 his ma- 
jefty by jan order in council dire<Sle<i the commilfioners 
to make up their accounts, and therein to take credit for 
a commiflion of 5/»tr cent, upon the nett proceeds, of the 
fliips and other effects which had come into tlicir hands, 
as a remuneration for their ferviecs, and in full difeharge 
of all expellees whatever which they might have incurred 
in the courfe of their commiffion ; and it appearing tlut 
the commilfioners had made a conlulerablc fum by in-* 
veiling from time to time large funis in floating fccuvities 
bearing interelt, the commlllioncrs w^erc by the fame 
order in council directed to give credit for all fums or 
profit made by them from time to time upon the balances 
in their hands. Subfequently to this order the commif- 
fioners delivered in tlieir accounts to the treafury, in the 
manner preftribed for public accountants, which accounts 
were at the time of the trial before the board of auditors, 
but they had not complied with the order in council, as 
to the mode in which their accounts iliould be made out, 
having omitted to charge tliemfelvcs with tlie intercll 
upon the balances, and having claimed and charged a 
commiflion of 5 per cent, upon the grofs, in Head of the 
nett proceeds of the Dutch property, alleging that after 
letters of reprifal were iffued agaiiifl the Dutch pro- 
vinces, they were no longer to be coiifidered as commif- 
fioncrs under the a£l of parliament, but as acting as 
prize agents for his majefty, and therefore entitled to 
claim the allowance, which up to the 45th 3. was 
received by prize agents, viz. ^per cent, upon the grofs 

proceeds. 
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proceeds. The account tlius delivered in (hewed a bfr* 
lance to be due from the commilHohets to his majefty^ 
which was thus dated: i8io. MarcA 2 ^* — To 
balance,' inveded in exchequer bills, 28,935/. 

They had'liowever, in their ledger, dated an account, 
Qiewing the amount of intercd made by them upon the 
balances, and the difference between the 5 per cent, upon 
the nett and the grofs proceeds, and if they had dated 
their accounts in the manner prcfcribed, the balance due 
from them to government would be very ronfiderable, 
the amount of the intered made on the balances, being, 
as they themfelves dated, upwards of j^42,ooo 
And the difference between the com- 
miffion on the nett, and the grofs pro- 
ceeds, being upwards of - - 27,100 

To which add the balance as they dated it, 28,900, 


There’ was a deficit upon the face of their 

accounts of at lead - - 98,000 ; 


And that balance could only be reduced by their fuc- 
cceding in obtaining from his majedy a larger allowance 
than that granted to them by the order in council, and 
by their being entitled, (as they claimed to be,) to put 
the intered upon the balances into their own pockets, 
with a view to which, they had fhortly before the trial 
filed a bill in the Court of Exchequer againd his 
majedy’s attorney-general for relief. And the accounts 
themfelves were at the lime of the trial only partly au- 
dited, 10 that it was poflxblc that many items in their 
accounts might eventually be difallowcd by the board of 
auditors, which might increafe the balance againd them. 
The commiffioners had lodged 35,000/. in the hands of 
^ government, which they conceived would cover all de- 
mands. It was probable that feveral months would 
elapfe after the time of the trial before their accounts 
would be finally fettled. It was in evidence that before 

the 
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the- trial na proof had been given of the death of tlie 
widow of Simon Halliday^ but at the trial it was. proved 
hy the Defendants , that llie died in 1807. pf 

Cox V. Chamherlain^ 4 Vef^ <>37. was cited, to fhew that 
the limitations in 'the deed of ill May 1783 were not 
fuch as would bar the wife of Simon Holliday of her 
dower. Several letters of the Plaintiff*s were infilled 
on by the Defendants to flicw that there had been a 
waver of tliefe objc£tions; but the jury, to whom 
Mansfield C. J , contrary to his fubfequent opinion, left ' 
that queilion upon tiie ccndrudlion of the letters, ex- 
prefbly found that there had been no v/aver, and tinder 
the direclion of the Ciiief Juilice, who was of opinion 
that the Plaint i»T was neither entitled to recover back 
the cxpences of invelligating his title nor intereft on 
the depolit, even if the Defendants had made intcreli: 
of it, found a verdnSf for the Plaintiffs for 182/., being 
tlie amount of the depolit, without ertlier cxpences or 
inierelt, but lubjeel to the two objedlions which the 
Chief Jufticc rclcrved, of the liabdity to an extent and 
to dower. 


. it** 

t 

i8i3. 

WlUlE 


Fort; 


Lens Serjt. had in Hilary term 18 1 2 obtained, on bo 
half of the Defendants, a rule nift to fet alidc this ver- 
ditl and have a new trial ; againll which 


Shepherd and Bef Serjts. now Ihewed caufo. At law, 
if the Defcndant would refill the Plaintiff’s claim to 
refeind the contrail, it is ncceilary that the Defend- 
ant ihould Ihew that he had a good title to convey at 
the time ftipulated for in the agreement of purchafe: a 
court of equity is at liberty to take notice of. fa£ls which 
take place after the contrail, fubfequently enabling the. 
vendqr to qomplete his title. \_Mansfield C. J; And that 
power is attended witli dreadful effedrs, in the delay 
thereby oeqafioned.] It is not enough to fay that a dif- 
Vot«.IV. A a puted 
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puted point in the title has not been decided adverfelf 
to the purchafer; he is not bound to buy a law fuit whh 
his purchafe. Hartley t. Peahall^ Peake. N. P. Cafes^ 
130. In an afiion refpedling the purchafe of the leafe 
of a public houfe, the purchafcr’s attorney was going to 
examine the muniments, when the vendor’s attorney 
aifured him they contained none but ufual covenants* 
In a mefne aflfignment was a covenant that the aflignee 
and his aiTigns would buy his beer of a particular brewer, 
and this was made an obje£lion to the title. Lord Ken* 
yon C. J. faid he would not decide whether this covenant 
MTOuld be binding upon the purchafer ; but he would not 
compel the purchafer to buy a law-fuit. No evidence in 
this cafe had been produced of the death of the widow 
at any time before the trial. With refpeft to the claim 
of the crown on Mr. Brichwood*^ eftate, it is not com* 
petent for his adignees to difeufs with the PlaintifT, in 
this court, a point over which the Court of Exchequer 
entertain excluiive jurifdiAion ; and no perfon could at 
the time of the trial tell how that Court would decide 
it. But this debt of Mr. Brickwood to the crown, as it 
IS not only probable, but quite certain, under the ftatute 
13 Eliz. c. 4., creates a lien on liis real eftate. \Heath J. 
It does at common law.] The preamble of that ftatute 
purports to be for the better fecurity of the queen’s 
ihajefty, her heirs and fucceflbrs, againft fuch as fliall 
have the receipt and charge of the money and treafure 
of her highnefs, her heirs and fucceftbrs.” This alone 
would fuftice, for it is clear that Mr. Bricktveod was a 
receiver of money as truftee for the crown. The ftatute 
enaAs, that <<all lands, tenements, profits, commo-*' 
tlities, and hereditaments, v/hich any treafurer, or re* 
ceiver, in or belonging to any of the queen’s majefty’s 
courts of the exchequer, wards and liveries, or duchy 
of Lanee^HTj treafurer of the chamber, cofferer of the 
houfehold tp the queen’e majefty, her heirs or fucceflbrs, 

treafurer 
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treafurer for the wars, treafurer of any fort, town, or 
caiUe where any garrifon is ox (hall be kept, treafurer of 
the admiralty or navy, treafurer, under-treafurer, or 
other perfon accountable to the queen’s majefty, her 
heirs or fucceiTors, for any ofHce or charge, of or within 
the mint, treafurer or receiver of any fums of money 
impreft, or otherwife, for the ufe of the queen’s ma- 
jefty, her heirs and fucceflbrs, or for provifions of vic- 
tual, or for fortifications, buildings, or works, or for 
any other provifions to be ufed in any of the offices of 
the queen’s majefty’s ordnance and artillery, armory, 
wardrobe, tents and pavilions, or revels, cuftomer, col- 
Jc^^or, farmer of cuftoms, fubfidies, impofts, or other 
duties within any port of the realm, colleflor of the 
tenths of the clergy, collector of any fubfidy or fifteenth, 
receiver -general of the revenues of any county or coun- 
ties, anfwerable in the receipt of the exchequer, or in 
the court of wards and liveries, or the duchy of Lan-* 
cajitr^ clerk of the hanaper, then had, or at any time 
thereafter fhould have, within the time whilft he or 
they or any of them ihould remain accountable, (hould, 
for the payment and fatisfa^tion to the queen’s majefty, 
her heirs and fucceiTors, of his or their arrearages, at 
any time thereafter to be lawfully, according to the 
laws and cuftoms of this realm, adjudged and deter- 
mined upon his or their account, (all his due and rea- 
fonable petitions being allowed,) be liable to the pay- 
ment thereof, in like manner as if bound by writing 
Obligatory having the effedt of a ftatute ftaple.” Thele 
deferiptions are fufficiently ample to comprehend the 
office of Dutch commiffioner. It has lately been folemnly 
fettled, that the money received by the commiffioners in 
that capacity was a droit of admiralty, and therefore 
belonged to tire crown and was received for the crown ^ 
and if the Court were now fitting in judgment between 
the crown and the commiffioners, they would feel no 
A a 2 difficulty 
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difficulty in deciding in fai^our of the crown i or, if the 
fenfc of the flutute were dubious^ the rule of law is, 
that it mu ft be expounded moft fatrourably for the 
crown : but the PlaintiiF is not driven to that argument ; 
for it is failicient for him, if the point be dubious : he 
is not bound to take a doubtful title. He does not, 
however, reft his right to recover on this point only : it 
was the duty of the vendor to clear up the various dif- 
ficulties which arofe upon the abftra^l; when called upon 
to verify it with the deeds, many of which he never 
produced, and to prove it free from incumbrances : it is 
not fuificient for him to do this at the trial, after tlie 
action brought to recover back the depofit. If the ven- 
dors ever put themfelves in a fituation to complete the 
title, a court of equity will compel the purchafer to 
take it, and will then compel him to pay the whole 
price, including the depofit, which he ought now to 
recover back ; but to entitle him to receive back this 
fum in the mean time, it is fuificient that he had a good 
caufe of adlion vefted at the time of fuing out his writ. 
So held by Lord ElUnhorough C. J., Seaward v. Willock, 
5 20*8. 


Lenf^ control. There were no folid objeftfons to this 
title, and therefore the money ought to remain where it 
is, until the Chancellor fliall have difpofed of fuch as 
are fuggtftcd. The ftatute of Eli%(theih recounts a 
great number of o/Uccs, fpecifically deferibed, non^ of 
which are applicable j and although it has the words, re- 
ceiver of any fums of money, impreft or otherwife, that 
means received on other like occafioii in the adminiftra- 
tion of the revenue, as is tliere mentioned, but is not 
appl'cablc to the office of the Dutch commiffioners. 
The money they received never was the money of the 
crov/n \ and as the commiffioncr’s only duty was to 
receive the money and pay it into the Bank> he never 

12 was 
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was an accountant to the crown, nor a receiver of the 
crown. With refpeft to the point raifed concerning the ' 
dower, the authority cited of Cox v. Chamberlain^ was 
favourable to the Defendant, and {hewed that the widow 
had no title to dower : at the utmoft, the Matter of the 
Rolls only doubted^ he did not decide the quettion. 


1812. 

Wilde 

V. 

Fort. 


Mansfield C. J. Every perfon who has received 
money belonging to the crown, every accountant of the 
crown for money of the crown received, as I have 
always underttood, falls within this a6t ; for, after men- 
tioning a great many officers of the crown, it has the 
words receiver of any money impreft or otherwdfe : 
at all events the purchafer of this eft ate is not bound 
to try that queition. And as to the other quettion, 
though it was rather a trifling objection, 1 do not know 
but what the Plaintiif had a right to make it. For 
though tlic title of the dowrefs accrued thirty years 
fince, yet it was not clear that it had ceafed, and in 
fa<ft fhc did not die till 1807. I do not know how you 
can get rid of that objedfion at law. I was very in- 
dulgent to the Defendants, in putting the quettion of 
waver to the jury. 


Heath J. 
ttatute. 


was of opinion that the office within the 
Rule difeharged. 
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(IN THE EXCHEQUER-CHAMBER.) 

■*% 9« Gwyn V. Cobby. 

J^ICHARDS0lfh2iA on a former day moved for intc-* 
reft upon the affirmance of this judgment, which 
be then fimply ftated to have been obtained on an a£lion 
for money lent, when the Court upon that ftatemeij^ ref- 
fufed his application ; but on this day he ftated that the 
money was lent by the Plaintiffs as bankers to the De- 
fendants, in their courfe of dealing with the Defendant; 
andat was fworn that they were in the habit of charging 
him with intereft upon every advance of money, and 
that intereft was included in the fum for which the ver- 
di£l had palTed. 

The Court now allowed the application. 

c Rule abfolutc. 

9* Ho R WOOD and Another, Executors of Coare, 

V. Underhill. 

If the grantor of was a writ of error brought to reverfe a judgment 

an annuity lecures Court of King's Bench, given for the Defendant. 

whereby he binds loEaJIt 1 23. The PlaintitF bclow declared as executor in 
himfelf, his heirs, on a bond, made to the teftatot for 2800/., which 
wffary\harthr condition were fet out upon oyer, whereby 

memorial of the ft appeared that the Defendant and others jointly and 
bond ihould de^ 
icribe It as binding his heirs. 

Semhle that nothing more is neceflary to make good the memorial of an annuity 
than a compliance with thofe requifites which are preferibed in terms by the ftatutc 
i;Cr.3* r.a6./x. 


Intereft is not 
allowed upon the 
affirmance of a 
judgment merely 
for money lent. 

But intereft is 
allowed upon the 
affinnance of a 
judgment for the 
balance of an ac- 
count for money 
lent and for in- 
tereft u()on the 
advances, where 
the Plaintiffs, as 
bankers, have been 
in the habit of 
•barging it. 


fivtrally 
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fevernlly bound themfelves* and their, and eadh of their 
^ heirSf executors, and adminiftrators,” in the penal fum 
of 2800/., conditioned to fecure to the teftator an an- 
nuity of 155/. ixs. id, during the life of the longed 
liver of the obligors, in confideration of 1400/. to them 
paid : and then the Defendant pleaded, amongd other 
pleas, adly, that no memorial of the bond was inrolled 
in Chancery, purfuant to the ftat. 17 Geo. 3. c. 26. 
3dly, That a memorial of the bond was inrolled by the 
tcdator on the 7th of January 1797, within 20 days of 
the execution, which memorial was fet out in the plea, 
wherein it is only dated that the obligors beeame bounds 
without faying jointly and feverally, to the tedator in 
2800/., conditioned for payment by them, or any of 
them, their or any of their heirs, executors, or adminU 
drators to the tedator, of the annuity, &c. and witliout 
dating that they bound their and each of their heirs ^ 
executors, and adminidrators : and that no other memo- 
rial of the bond was inrolled. The fame quedion was 
raifed by the t5th plea, which dated that the Defendant 
ought not to be charged, &c., becaufe for better fccuring 
the annuity in the condition of the bond in fuit men- 
tioned, P. Giblettf by his bond of the fame date, became 
bound to tlie tedator in aSpo/."^ for which he bound 
himfelf, " his heirsy executors, and adminidrators j” and 
that the tedator caufed a memorial of that bond to b^ 
inrolled ; which does not date that P. G. thereby bound 
his heirs, executors, or adminidrators.’* The replication 
to the fecotld plea alleged that a memorial of the bond, 
to wit, the memorial fet forth by the Defendant in the 
third plea, was inrolled in time, purfuant to the datute : 
and demurred generally to the third and fifteenth pleas^ 
And the Defendant joined in diofe demurrers, and bj 
his rejoinder demurred generally to the replication to the 
feeond plea. The Plaintiff by his rebutter, joined in the 
bit demurrer. 

A a 4 
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This cafe was argued in Mkhaeltnas term i8ll by 
Holroyd for the Plaintifl' in error, who ftated that the 
objeftion made, that the memorial did not deferibe the 
bond as a joint and fcycral bend, was now abandoned^ 
as At had before been in the court below ; fo that the 
only point was, whether the annuity was avoided by the 
ominicn in the memorial to deferibe the bond, as a bond 
that bound the heirs of the obligors. The foundation of 
the cbjeclioii is, that if any one fecurity for the annuity 
is not fufilcieiitiy memorialized, the dcfetl avoids the 
wliole. The fccond plea and the replication to it, rnufl, 
fo far as this ohjeclion bCcars upon them, be taken dif- 
tin^Iy from the reft of the record ; and ijiafmuch as 
it does not appear upon the face of the fecond plea that 
Paul GibUtt did bind his heirs, it forms no objc£lion 
upon that pica that the memorial therein referred to 
docs not deferibe Gibletfs bond as a bond binding his 
heirs. Therefore the objeftion arifes only on the third 
and fifteenth picas. The ftatute, though it is to be con- 
ftrued literally fo far as it is remedial againft fraud, 
ought, like jthc ftatiites of Elizabeth made again ft fraud, 
to be conftrued ftriclly, fo far as it is a penal ftatute, 
and in avoiding the fecurities it operates penally. But 
the argument goes now to avoid the deed for the want of 
tliat which the ftatute does not require. The act de- 
mands that the memorial fhall contain the day of the 
month and the year when the bond bears date, and the 
name of all the parties, and for whom any of them are 
truftees, and of all the witnelfcs, and flrall fet forth the 
annual fum or fums to be paid, and the name of the 
perfon or perfons for ’whofc life or lives the annuity is 
granted, and the coiifideration oi confidcrations of grant- 
ing the fame.” The a^f therefore docs not ftop after 
requiring a memorial to be enrolled, but proceeds mi- 
nutely to defignate every eflential part which the memo- 
rial ought to cofitain. When a bond is fpoken of, it is 


u nivcr- 
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univerfally underftood as an initrumcnt binding the 
heirs : and the like in covenant : it was therefore unne- 
ccHary that the memorial in fpeakiiig of a bond, (hould 
fpecify any thing refpe<Sling the obligation on the heirs, 
becaufc that is implied in the term bond. In Mouys v. 
LeakCf 8 T. iS!. 41 1. Lord Kenyon C. J. held, that it was 
not necefiary to infcrt in the memorial all the covenants 
in a deed, unlefs they modify the grant itfelf, as a cove- 
tiant for the redemption of the annuity : that was not re- 
quired under the regifter a£ts for Middlefex and Torh- 
Jhire. And he held that that which was void by the Hat. 
13 Eliz, L\ 20. (finco repealed by 43 Geo. 3. c. 84.7! 10.) 
as a charge upon a benefice, might be good as aperfonal 
covenant. If thi# ebjoi^ion be valid, the omiflion by a 
purchr.fcr of lands in ToykJIjire or Middhfex to defcilbe 
on the regilUT a warranty as extending to his heirs as 
well as to his own porfon, would let in all fubicquent 
incumbrances. Co. Dig. Annuity^ C. 2. Many cafes 
are enumerated, in which it is held that the grantee of 
an annuity may make his clcclion whether he will claim 
it as a rent-charge, or as an annuity; butnhat fiaving 
elcdfcd it as an annuity to charge the perfon, he cannot 
afterwards fet it up as a rent-charge. Yet it was held 
ill Mouys v. Lcahe^ that although the benefice was never 
charged, Jjut the perfon only, it was not nccelKiry to 
memorialize the perfonal covenant, upon which alone the 
validity of the annuity hung. And as the ftatute does 
not require the memorial to Hate the covenants of the 
deed, as was there held, fo neither does it require it to 
Hate upon what clafs of reprefentatives of the obligor 
the bond is made binding : the Hatutc does not require 
the heir to be named as party ; for there is no fuch party 
to the deed as the heir of a living perfon. The Court 
below were inclined to this view of the fubjeff, and 
faid, that if it had been res Integra^ they would have fo 
held ; but thought themfclves bound by their own former 

decifions ; 
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decifions : thofej however, are not obligatory on a court 
of error, which will review the principle ; and as tliey 
have done in the cafe of aflions, which at' one period 
were entertained, for legacies, thereby oitfting the courts 
of equity of their moit ufeful jurifdi£%ion, but are now 
held not to be maintainable ; and as they have done in 
the cafe of aflions againil femes covert having a feparate. 
maintenance, which were long fupported and are now 
defervedly exploded, and as they have done in the cafe 
of crofs remainders, which, it was long fiippofcd, could 
not arife by implication between three or more, the con- 
trary whereof they have now clearly eftablifhed, fo 
will they in this cafe, bring back the law to what it 
ought to be. 

KmXf contrii* Where heirs are bound, heirs become 
a party, and are therefore required by the ftatute to be 
named in the memorial. [^Mansfield C. J. It is a (Irangc 
thing if the heir can become a party, living the anceflor, 
during whofe life it cannot be known who the heir is.] 
The omiffidn to name the heir, even if the inftrument 
be conlidered without yegard to the parties, and only as 
it is binding on the property, is an omiflion to ftate the 
degree of obligation on the property. It is not a fulE- 
cient fetting forth of the fecurity, nor is it ai true and 
full account of it. Willey v. Cawthome^ i Eajl^ 39B-f 
it was held neceflary to (late a joint and feveral bond to 
be fuch, and not fuEcient to ftate it merely as a feveral 
bond. In the cafes of Denny, Dupuis^ 134., 

the Court of King’s Bench, and in that of Purling v. 
Parkhurjly ante 2. 237. the Court of Common Fleas 
^held that the omiEon to notice in the memorial the 
obligation on the heirs, was fatal. As to the arguments 
ah inemvenienti which have been prefled on the court, 
the a£l will have the moft remedial conftrudion by con- 
ftruing it moft favourably to the grantor. 

6 Holroyd 
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Holr^jd in reply. The executors of the grantee and 
the heirs of tlie grantor become parties after the rcfpeo 
tive deceafe of the obligee and obligor, but are not 
parties during theii^ lives, and therefore need not to be 
noticed in the memorial ; and the one and the other only 
become parties as reprefentatives, and in reCpeO: of the 
property : for if the property does not devolve to them, 
they are not liable, nor parties* v. Cawthome 

was decided upon the ground that the bond was there 
not infufficientlyi but falfely defcribed; for, as Le 
Blanc J. remarks, epcprejjio unius ejl exclu^o uherius^ and it 
muft be taken to be only a feveral, and not a joint bond. 
The fame argument does not apply here j becaufe him- 
felf and his heirs are not conelatives. If the memorial 
had expreiTed that the obligor bound himfelf, bis execu- 
tors and adniiniftrators, the inference might arife that 
he had not bound his heirs j but it is no more to be in* 
ferred here that he did not bind his heirs, than it is, that 
he did not bind his executors and adminiftrators. The 
Court decided Denn v. Dupuis in conformity to their 
decifion in this very cafe. It is faid to have !feen argued 
in Purling v. Parihurjl^ that the eircumfVance of accept- 
ing the grant of an annuity binding or not binding upon 
the heirs, varied the confideration of the contrail, of 
which it formed a part, and that it ought therefore to be 
ftated as fuch ; but the money paid is the only confi- 
deration for the grant : this judgment therefore ought to 
be reverfed. 

Cur. adv. vulf» 

On this daylMANSFiELD C* J. delivered the judgment 
of the Court. 

This is a queftion whether the fecurlties given to fe- 
cure un annuity, one of whkh is the bond which was 
the fubjeft of this zdion, are void for a defeCt in the 
memorial. The fuppofed defe^ in the memorial is, 

that 
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tliat in the bond given, the heir tjj bound, and the bond 
memorialized does not mention the heir ; a bond binding 
the heir makes the property of the anceftor in his hands 
liable : but a bond not fo mentioning the heir does not. 
I ho Court of King^s Bench decided on this ground 
againd the validity of the memorial. We have confidered 
this qneftion with all the refpedf we could to their judg- 
ment, and with all poilible deliberation, and we think 
their judgment erroneous. Whether it is erroneous or 
not depends upon a very late ftatute, 17 G‘. 3. r. 26. 
The preamble recites that the pernicious pradice of 
railing money by the fale of life-annuities had then of 
late years greatly incrcafed, and was much promoted by 
the fecrecy with which fuch tranfadlions were condudled. 
So the whole evil intended to be remedied by the aft, is 
the fecrecy with which fuch tranfaftions were con- 
dufted ; and this evil, it was thought, would be fuffi- 
ciently avoided by regiftcring a full hiftory of the whole 
tranfaftion. The ftatute then goes on to enaft, that a 
memorial of every deed, bond, or inftrument, or other 
alTurance Whereby any annuity or rent-charge fliall after 
the palling of that aft be granted for one or more life or 
lives, or for any term of years or greater eftate deter- 
minable on One or more life or lives, fliall within 20 days 
of the execution of fuch deed, bond, inftrument, or other 
aflurance be enrolled in the High Court of Chancery “ 
this enaftment, then, requires that a memorial (hall be 
enrolled, and it proceeds to direft what the memoiial fliall 
contain ; namely, the day of the month and the year 
when the deed, bond, inftrument, or other aflurance 
bears date, and the name of all the parties, and for whom 
,any of them are truftees, and of all the witnefles, and 
that it fliall fet forth the annual Aim or Aims to be paid, 
and the name of the perfon or perfons for whofe life or 
lives the annuity is granted, and the confideration or 
conflderations of granting the fame, otherwife every fuch 
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dcedy bond} inftrument} or other affurancc ihall be null 
and void to all intents and purpofcs. I have read thei'e- 
fore^.ali that this flatute requires^ all that the memorial 
is to contain} and the confequence of not complying 
with this of parliament in enrolling a proper memo- 
rial is extremely penal ; for the non-compliance renders 
all the fecurities bad. It requires a great many particu- 
lars} *but therg is no mention therein of the covenants or 
conditions ; and there certainly is none of them which 
requires that the memorial iliall ilatc the extent to which 
the indrumenr is binding ; and it does not appear that 
the degree of minutenefS} for want of which the judg- 
ment below is given, would at ail further tend to that 
publicity which is the objefl of the llatutc; or that 
without it the publicity would not be fuflicient. In giv- 
ing judgment in the Court of King*s Bench in this cafe 
Lord Ellenhorough C. J. adverts to a circumftance which 
ftruck me, althocgh it is one which we are not at all 
called on to decide ; but I mention it. He fays, The 
adl requires that a memorial of every bond (hall be 
enrolled. What then will fatisfy thofe words ? Un- 
lefs the words have fome meaning, it would not be 
ncceflary to fet forth the penalty of the bond, whether 
it created a charge of looA or looo/.” I do not mean 
to pronounce that the omiflion to flate in the memorial 
the penalty of the bond would not vitiate it ; but I mean 
to exprefs fome doubt, whether, if there were a miflake 
of the penalty, or an omiflion of the penalty, it would 
f itiate the memorial : it is a matter of perfect indifFercnce 
to the grantor, and indeed to the grantee, what is the 
amount of the penalty, above certain limits, whether five 
times or fifty times the annuity. 1 mention it therefore, 
that it may not be looked upon as a point decided. The 
only cafe at all in point is that of Willey v. Ca^uthorn^ in 
which, by an unfortunate miflake of a clerk, the bond 
was deferibed as joint, which was feveral, and judgment 
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was giiren for the Defendanti; Lord Kenyon fpeahaof 
the confideration % the confideration is merely the price 
paid ; and Lord Kenyon fays* « the objeA of the legifla- 
ture was to hold the annuitant to a &.n& defcription in 
the memorial of tlie confideration of the annuity ; the 
nature of the feveral inilruments by which it is fecured 
muft be accurately fet forth.” Now the ftatute fays no 
fuch thing. The variation there» was noc^ certainly, a 
very important one, but it was not there an omiflion, 
but a variation ; for faying, « fevcrally,” may exclude 
the being jointly bound ; and therefore it might be there 
faid that the memorial was falfe. But here it is not 
falfe. If however that cafe had not been diftinguifhable 
from this, I do not think the Judges would be bound by 
fo very recent a decifion upon this recent ftatute, from 
attaining the true interpretation. Denn v. Dupuis in the 
King’s Bench, and the former cafe of Purling v. Park* 
hurjl in the Common Pleas, are of no weight on the 
prefent occafion : the former was decided on the autho- 
rity of the cafe now pending, and that laft was deter- 
mined on a mere motion, bccaufe we would not overturn 
the decifion' of the Court of King’s Bench ; in that cafe 
too, the principle was abandoned by the PlaintifPs coun- 
fel, who merely endeavoured to diftinguiih-the cafe from 
that of Denn v. Dupuis^ without fuccefs. So the deci« 
fions all in fa£t reft on the authority of this cafe. We 
think therefore the ground of this doflrine is infulficient, 
and that the judgment muft be reverfed. [a) 

Judgment reverfed. 

(a) A new and conciic tabular amiuUiet is now given by the ita- 
fsr the memerials of life tute #«i4i./2. 
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Thorley V. Lord Kerry. Mt ^ g . 

^JpmS was' a writ of error brought to reverfe a judg- An atflion may 
menc of the Court of King’s Bench. The Plaintiff niaintainod for 
below declared li^t he was a good, true, honeft, juft, 
and faithful fubjef); of the realiHj and as fuch had always could not be main- 
behaved, and confidered himfelf, and until the committing mcrcfy fpokc^ 
pf the fcveral grievances by the Defendant thereinafter 
mentioned, was always reputed, elteemed, and accepted, 
by and amongft all his neighbours, and other good and 
worthy fubjedls of this realm, to whom he was in any- 
wife known, to be a perfon of good name, fame, and 
credit, to wit, in the parifh of Peterjham in the county of 
Surrjt and alfo that he had not ever been guilty, or until 
the time, &c. been fufpeflcd of the offences and mif- 
condufk thereinafter mentioned to have been charged 
upon and imputed to him ; or of any fuch offences or 
mifcondufl, by means of which premifes he had before 
the committing of the feveral grievances defervedly ob- 
tained the good opinion and credit of all bis neghbours, 
and other good and worthy fubjeds of this realm, to 
whom he was known, to wit, zt. Peterjham: and alfo, 
that before and at the time of the committing of the 
grievances by the Defendant below as thereinafter men- 
tioned, the Plaintiff below was tenant to the Right Hon. 

Archibald Lord Douglas of a meffuage and premifes, with 
the appurtenances, (ituate in the parifh of Petetjbant^ and 
he being defirous and intending to become a parifliioner 
of the fame parifh, and to qualify himfelf to attend the 
Veftry of and for fuch parifh, as fuch parifhioner, agreed 
with Lord Douglas to pay the taxes of and for the faid 
houfe, which he fo inhabited as tenant to Lord Douglas f 
md alfo that before and at the time of the committing of 
the grievances by the Defendant below in the iff count 

mentioned. 
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mentioned, the Defendant below was the churchwar- 
den of and for tlic parifli of Pcterjbamf and the Pkia- 
tiff below, fo being defirous and intending to attend 
fuch veftry of fuch parifli a.s fuch parilhioner, had there- 
upon, by his certain note in writing, given notice to the 
Defendant below of his agreement with Lord Do^laSj 
yet the Defendant below, well kiiowilig the premifes, 
but greatly envying the happy ftate and condition of the 
FJaintifF below, and contriving, and wickedly and mali- 
cloufly intending to injure him irHiis faid good name, 
fame, and credit, and to bring him into public fcandal, 
infamy, and difgrace with and ainongft all his. neigh- 
bours, and other good and worthy fubjeds of this king* 
dom, and to caufe it to be iurpedled and believed by 
thofe neighbours and fubjc£l;s,jythat he had been, and was 
guilty of the offences and mifcondufl: thereinafter men- 
tioned to have been charged upon and imputed to him, 
and to vex, harrafs, and opprefs him, at Peterpam afore- 
faid, falfely, wickedly, and malicioufly did compofe and 
publifli, and caufe and procure to be publiflied of and 
concerning him, and concerning fuch agreement with 
Lord Douglas^ and concerning the faid note in writing, 
a certain falfe, fcandalous, malicious, and defamatory 
libel in the form of a letter to the Plaintiff below, con- 
taining, amongfl: other things, the falfe, fcandalous, 
malicious, and defamatory and libellous matter follow- 
ing, (accompanied with the following amongft other 
innuendoes,) that is to fay, ** My Lord, I conceive, as 
churchwarden, (meaning as churchwarden of the parifli 
of PeterJIiam^ I liave nothing to^fay to any private agree- 
ment with Lord Douglas and yoVrfelf ; your note (mean- 
ing the note fent to the Defendant , below by the Plaintiff 
below,) and the manner it was conveyed to me, fliews 
your lordfliip ftill poifeifes that perturbed fpirit which I 
had hoped for your own f^kc, after the compolition and 
publifliing of the fcunilous addrefs of the adth 

would 
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would have bean at vaft; I had befoia read the virulent, 
dUhrfi^*ftfi4,* and ungehtlemanlike letters to the Rev. 
"ilb. Mo^fkain s I fincereljr pity the man, (meaning the 
Plahidff betow), that can {b*far forget what is due, not 
only to himfelf, but to others, who, under the cloak of 
luligifiiff and fpiritual reform, hypocritically, and with 
the grofleft impurity, deals out his malice, uncharitable^ 
aefs, and faUehoods. N. B. It was my intention never 
to have held nr had communication with a writer of 



anonymous letters, (meaning that the Plaintiff below was 
a writer of anonymous letters,) but it appears I cannot 
now avoid it, (thereby meaning that the Plaintiff below 
had been and was guilty of hypocrify and dlihonorable 
cbnduA.) There were other counts fetting out parts 
only of the fame letter : and the Plaintiff below concluded 
by averring that by means of the committing of the 
grievances hf the Defendant below, the Plaintiff below 
had been and was greatly injured in his good name, 
fame, and credit, and brought Into public fcandal, infamy, 
and difgrace, with and amongft all his neighbours and 
other good and worthy fubje£ts of this realm,, infomuch 
that divers of tfaofe neighbours and fubjeds, to whom the 
innocence, candour, truth, integrity, reverence and re- 
fpe& of the religion of the Plaintiff below was unknown, 
bad, on ocCafion of the committing of the faid feveral 
grievances by the Defendant below, from thence hitherto 
fufpe£led and believed, and ftill did fufpeA and believe 
the Plaintiff below to have been guilty of the offences 
and improper conduct hnputed to him as aforefaid, and 
to have been, and (till to be guilty of hypocrify, malice, 
uncbaritablenefs, and fsdfehood $ and had, by reafon of 
the committing of the feveral grievances by the Defend- 
ant below, ^thence hitherto, and ftill did refufe to 
hav^ any acquaintance, intercourfe, or difcourfe with the 
Plaintiff below, as they were before ufed and accuftomed 
to have, and otherwife would have had. And the Plain- 
tiff below had been and was by means of the premifes. 

You* TV. B b otherwife 
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1 8 12* otherwife greatly injuredi to in the parilh of PiUr^ 

damage of aoooA Upon not guilty pleaded, 
the caufe was tried at the Surry fpring afiizes 1809, 
Lord KwiY. when the writing of the letter by the Defendant was 
proved, and that he delivered it unfealed to a fervant to 
carry, who opened and read it : a verdi£|; was fqu^ for 
the Plaintiff with 2c/. damages, and judgment paiTed for 
the Plaintiff without argument in the court below* The 
Plaintiff in error afligned the general errors, 

Barmwall for the Plaintiff, in error, in Trinity term 
x8i J, argued, that there were no*^words in this cafe, for 
which, if fpoken, the a£tion would be maintainable, and 
he denied that there was any folid ground, either in au- 
thority or principle, for the di(lin£lion fuppofed to have 
prevailed in fome cafes, that certain words are aftion- 
able when written, which are not adlionable when 
fpoken. He contended that all a£lIonablc w'^ords were 
reducible to three claffes ; 1 • whore they impute a pu- 
nifhable crime 5 2. where they impute an infeftious dif- 
order; 3., where they tend to injure a perfon in his 
office, trade, or profeffion, or tend to bis dilherifon, or 
produce fpecial pecuniary damages. 1 Ro* Ab^ A6lion 
fur cafe pur parols pajfim, Co. Dig. ABion upon the Cafe 
for Defamation. Pajpm. And thefe words do not come 
within cither of tbofe claffes. Neither of thofe books 
recognize the di(tin£tioii between written and unwritten 
{lender. All the older cafes treat them on the fame 
footing. Brook v. Watfon^ Cro. El. 403, “ He is a falfe 

knave and keepeth a falfe debt-book, for he chargeth 
xne with the receipt of a pieCe of velvet, which is 
falfe.’^ The. words were held not to be adlionable, and 
no fuch dHlinAion was there taken. So, Boughtm 
V* Bybop of Coventry and Lichfield^ Anderfon 119 . 
The words, he is a vermin in the commonwealth, a 
falfe and corrupt man, an hypocrite in the church of God, 
a falfe brother amonglt us,” were held not a£tionable. 

There 



IN THE Fnmr-SECONtt YeXr of <JE0RQE III. 

There is alfd a mateml diftin£lion which has been over- 
looked iii all the cafes, between thofe words which, tend- 
ing' to irritate and vilify, are indidable, becaufe they 
conduce to a breach of die peace, and thofe which are of 
themfelves aAionable, the lattet clafs being by no means 
fo extenlive as the former. Comyn, in his Dig. Libel . A* 3 . 
when he cites Fit%gibb. x 21. 253. that it is a libel if he 
publiihes in writing, though in words not a£l;ionable, is 
confideriiig this matter wholly in a criminal point of 
view. The laft-nientioncd diftinftion muft ncceflarily 
exift, becaufe the ground of adlion is the amount of the 
civil injury fuftained by the Plaintiff, not the immorality 
of the aft of the Defendant. In the cafe of King v. 
Lake^ indeed, Hcirdr. 470. which was an aftion for 
w'onls in an anfwer to a petition preferred by the Plain- 
tiir to the Iloufo of Commons againft the Defendant, 
Jlale C. B. hehi, that although general words fpokcii 
<':nco, without writing or publifhing them, would not be 
aftionable, yet there, they being writ and publiflicd, 
which contains more malice than if they had been once 
fpoken, they were aclionable. And the Court being all 
of that opinion, judgment w’as given pro querente nift 
cuufuj See. But in that cafe, this ground was uiineccf- 
fary to fupport the decifion, for the words imputed vio- 
lence, feditious language, illegal afferiions, ineptitudes, 
imperfeftions, grofs ignorances, abfurdities, and folc- 
cifins, and w^ere lai<l to be fpoken to the Plaiiitilf's 
damage in his good name and credit and profellian as a 
barriftcr at law., And in 2 Vent. 28. another aftion was 
brought within five years after, between the fiune parties 
for a letter written by ihe fame Defendant to the Couii- 
tefs of Lincoln^ damnifying the Plaintiff in hts, profeifion 
of a barriftcr: but although Vaughan Q, J., .contrary to 
Wyld^ Tyrrell^ and Archer Js.j.held that the aftion lay not, 
the Court did not at all advert to the diilinftioipi between 
writtpn and unwritten flander, in^fupfort,.of tlicir. judg^ " 
, B b^2 < V . I - .Wm. 
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ment. The diftindion was indeed noticed in Harmaft 
V. Dekmyj Fitzg. 2^4.^ but the fame cafe is reported by 
Strange, voU 2. 898. who was of counfel in the caufe» 
and who puts it merely on the ground of its being fpoken 
of the Plaintiff in his profeflioft. In Onflow v. Horne, 
3 Wilfl 186. it is held that even words imputing a crime^ 
are not aflionable unlefs the puniihment be infamous. 
2 J 7 /. 53 1 • Savile v. Jardine, it was held that the word 
fwindler when fpoken was not aflionablci and the dif- 
tin^lion was there, indeed, affumcd, and the cafe is 
thereupon argued to be reconcilcabic with Ar^on v- 
Stuart, 1 T. R. 748. where the fame word written was 
held a£l:ionabIe ; but in the latter cafe is an innuendo, 
that the Defendant intended an obtaining money under 
falfe pretences, which incurs an infamous puniihment, 
and is therefore clearly afiionable, without recurring to 
the fupport of this difputed diftinfiion. In the prece- 
dents in Rqfi. 12,13. Robins. Ent. ^ 2. the words are 
not ftated as a libel : it feems the diftinfiion was un- 
known. In Crop V. Tilney, 3 Salk. 226. the words were 
Certainly feditious, if not treafonable. ' The reafon af- 
iigned, that the printing or writing indicates a greater 
degree of malice than mere fpeaking, is a bad one ; for 
!t is not the objeA of an aflion at law to punifli moral 
turpitude, but to compenfate a civil injury: the com- 
penfation muft be proportionate to the meafure of the 
damage fuftained ; but it cannot be faid that publication 
of written Hander is in all cafes attended with a greater 
damage than fpokCn Hander, for if a Defendant fpeaks 
words to an hundred perfons a^mbled^ he diHeminates 
the Hander and increafes the damage an hundred-fpld 
as much as if he only wrote ?t in a letter to one. * 


Dampier, in affirmance of the judgment. This a£tion 
18 maintainable, firft, becaufe the Plaintiff is a peer of 
the realm : and mwj things are afkionable when Ipoken 
16 of 



IN TKs Firar-sEGOND Tsar of 6EORGE tn. 

a peeTf which are xiot adiionable If fpoken of a pri- 
?lte peifon ; as in the Marquis of Dorchefier\ cafe, Mich. 
24 Car. a. £• BuU. P. 4. He is no more to be 
valued than that dcjg that lies there/’ So in the cafe 
of the Earl (f PeUrhorough v. Stanton^ ibid. *• The Ear! 
•f Peterborough is of no efteem in this country ; no man 
of reputation has any efteem for him \ no man will truft 
him for two*pencc *, no man values him in the country ; 

1 value him no more than the dirt under my feet/’ It 

does not appear that either of thefe was an a£):ion of 
fcandalum magnaium. The cafe, of the Earl of Peterbo* 
rough V. Williams^ Comb. 43., 2 505., is indeed there 

faid to be fcandalum magnatum. 'Hie principle on which , 
aflions may be fuftained for words is rathcfr narrowly 
laid down in the argument for the Plaintiff in error, 
when the caufes of a£tion are faid to be only crime, 
pecuniary damage, and infeflious difeafe. The gift of 
the laft is, that the imputation deprives the Plaintiff of 
fociety. But what can more deprive a man of fociety 
than this imputation of being one who, under the 
cloak of religion and fpiritual reforp:i, hypocritically and 
with the groffeft impurity deals out his malice, uncha<* 
ritablenefs, and falfehoods?” If this is not a leprofy of 
the mind as much to be (hunned as that of the body, the 
lofs of fociety is not much to be regretted. If Lakd% 
cafe had gone upon his lofs as a barriftcr, there would 
have been no room for all the difcuflion that took place; 
and efpecially Hald^ judgment, taking the diftinfiion 
between fpealung anc^^ writing. \Heaih J. It appears 
by Sikyn. 124* that the judgment in the cafe of King v. 
Lahe was affirmed idf error.] Aufin v. Culpepper^ S. C. 

2 &ho. 313. The fame diftin£tion is taken in Showet^ 3 14., 
though it is not taken in Skynner^ where the libel im- 
puted perjury, and was therefore clearly aAionable. 

I Ford, MS. 49. the cafe of Harman v. Delany, is reported 
more fuQy than in the printed report ; and it is there 
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laid that it was fo afgreed by the Court, a JForJ, 
Stp* ' Bradley Methuen s it there appears that Lord 
Hardnvicke recognized the diftindlion^ though it was not 
abfolutely neccilary to the judgi^nt^ which there pafled 
for the Plaintiff. There is another principle upon which 
the aAion for dander is to be maintained beyond that 
of penalty and puniiliment, viz. of difgracc and difere- 
dit ; and whether that be produced by writingi or by 
words, if it is puniihable by indictment tending to a 
breach of the peace, it is alfo the fubjeCl of a civil 
a£iion, which may be brought to recover a compenfa- 
tion for the injury the Plaintiff fuftains by being de<« 
prived of fociety, as for a temporal damage. 2 Wilf. 
403., Villars v. Monfey. Bathurjl J. held that writing 
and publilhing any tiling of a man that renders him 
ridiculous, Is a libel, and actionable ; and fully recog- 
nized the diflinftion between written and fpoken dander. 
This cafe continues the chain from the time of HaleCJUS^ 
1670, to the time of WilmottQn J. within living memory. 
Belly. Stone J i Bo/, 33. The Court, in the abfence of 
Byre C. J., clearly held that written words of contumely 
were aftioiiabic. \^Macdonald C. B. Villain was the 
word there.] This brings us down to Kaye v. Bayley (tf), 
where the amount of damages made the queftioil of 
importance, and it was thrice fully argued. If this 
feries of 150 years decidons, (and it was a very learned 
perfon, Le Blanc^ then Serjeant, who refufed to argue 
the point in Bell y.^Stoney) will not fnfficc to warrant 
the opinion that an aft ion will lie in fuch cafe, there is 
no reliance to be placed on afuthority. If words im- 
putiiig a dercliftion of every dtity of inlperfeft obliga- 
tiqn cannot be made the fubjeft of an aft ion, the law 
of libel very impcrfeftly guards fociety. 

(a) One of the parties in that writ of error, no judgment ever 
cafe having died pending the was given. 

14 


Barnev)all 
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^ Barmwii in reply. The Court will not be difpofed 
to extend the principle laid down in all the books, limit- 
ing the cafes in which words are aAionable. In x Ro. 
Ab.^ cafe for flander, an^ji Co. Dig.^'ABhn on the Cnfe for 
Defamation^ the written and fpoken ilander are treated of 
under one title ; and in the older entries there is no 
diflFerence made in the declarations between written and 
unwritten ilander, except ufing the word << fpoken’’ in- 
ftead of « written.” In Villiers v. Monjley^ the words 
imputed an infeAious diforder. In Harman v. Delaney 
the words were fpoken of the PlaintifF in his trade as 
a gunfmith. De Grey C. J., in Wilf. 187., fays that to 
impute to any man the mere defeA or want of moral 
virtue, moral duties, or obligations, which render i man 
obnoxious to mankind, is not adlionable. The cafe in 
Anderfon is in point, that the words here ufed are not ac- 
tionable. The injury confifts in the evil done to the 
PlaintifF in the minds of others ; and if the words, when 
fpoken, be not an injury, they cannot be when written. 
To hold otherwife would be to make the immorality, 
and not the damage, the ground of a£lion.* 

Cur. adv. vult. 
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Manspield C. J» on this day delivered the opinion 
of the Court. 

This is a writ of error, brought to reverfe a judgment 
of the Court of King’s Bench, in which there was no 
argument. It Mras an aAion on a . libel publilhed in a 
letter, which t^ife bearer of the letter happened to open. 
The declaration haaxettalnly fomc very curious recitals. 
It recites that the Plaintiff was tenant to Archibald Lord 
Douglas of a meffuage in Feteifaam^ that being defirous 
to become a pariihioner and to attend Ihe veft'ry, he 
agreed to pay the taxes of the faid houfe ; that the 
Plaintiff in error was churchwarden, and that the De- 
fendant in error gave him notice of his agreement with 
Lord Douglasy and that the Plaintiff in error, intending 
B b 4 to 
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to h^ve it believed that the faid eacrl. Mrae guUty^of Sue' 
offences and mifcpnduAs tfaer^nafter mentioned, .(o£i* 
fences there are none, mifeonduA there may be,) wrote 
t^ie letter to the faid earl which is {et forth in the plead'* 
ings. There is no doubt that this was a libel, for whidb 
the PlaintifF in error might have been indiffced and 
ponilhed i becaufe, though the words impute no pumlli« 
able crimes, they contain that fort of imputation which 
is calculated to vilify a man, and bring him, as the books 
fay, into hatred, contempt, and ridicule ; for all words 
of that defeription an indi&ment lies ; and I (ho«dd 
have thought that the peace and good name of indivi* 
duals was fuffipiently guarded by the terror of this cri* 
minab proceeding Ih fuch cafes. The words, if merely 
fpoken, would not be of themfelves fufficient to fupport 
an a£tlon« But the queftion now is, whether an afkion 
will lie for tbefe words fo written, notwithftanding that 
fuch an a£t!ou would not lie for them if fpoken \ and I 
am very forry it was not difeufTed in the Court of King’s 
Bench, that we might have had the opinion of all the 
twelve' judges on the point, whether there be any dif* 
tin£l:ion as to the right of action, between written and 
parol fcandal; for myfelf, after having heard it ex* 
tremely well argued, and efpecially, in this cafe, by Mr. 
BarnewaU, I cannot, upon principle, make any difference 
between words written and words fpoken, as to the 
tight which arifes on them of bringing an action. For 
the Plaintiff in error it has been truly urged, that in 
old books and abridgments no diitinflLion is taken be-i 
' tween words written and fpoken. But the diftinfiio^ 
has been made between written anjd 'fpoken ilander as 
far hack as Charles the Second’s iime, and the difference 
has been recognized by the Courts for at leaft a century 
back.^ It does not appear to me that the rights of parties 
to a good charaAer are infufficiently defended by .the 
criminal remedies which the law gives, and the law 
gives a very ample field foi retribution by a^ion for 

words 
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'wdrd^ fpbken in th6 eafes of fptciai damage^ of words iSta. 
fpdken of a man in his trade or profeffion^ of a mkn in ^ 

office, of a magiftrate or officer; for all ihefe an action B 

liiB.' But for mere general abofe fpdeen, no adtion lies* Lanf RxitiiY. 

In the arguments both of the judges and counfel, in 
almoft all the cafes in which the qneftion has been, 
whether vdiat is contained in a writing is«the fubjedk of 
an stAion or not, it has been cohfidered, whether the 
words, if fpoken, would maintain an adtion. It is cu- 
rious that they have alfo adverted to the quellion, whe- 
ther it tends to produce a breach of the peace ; but that 
is wholly irrelevant, and is no ground for recovering 
damages. So it has been argued that writing {hews 
more deliberate malignity; but the fame anfwer fuf- 
fices, that the adibion is not maintainable upon the 
ground of the malignity, but for the damage fuftained. 

So, it is argued that written fcandal is more generally 
diffufed than words fpoken, and is therefore adbionable ; 
but an aflertion made in a public place, as upon the 
Royal Exchange, concerning a merchant in London, 
may be much more extenfively diffufed than a few 
printed papers difperfed, or a private letter : it is true 
that a newfpaper may be very generally read, but that 
is all cafual. Thefe are the arguments which prevail on 
my mind to repudiate the diilindbion between written 
and fpoken fcandal ; but that diftindbion has been efta- 
bliflied by fome of the greateft names known to the 
law, Lotd Hardwicie, Hale, I believe, Holt C. J., and 
others. Lord Hardioicie C. J. efpecially has laid it 
down that an adbion fof a libel may be brought on words 
written, when the words, if fpoken, would not fuftain 
it. Co* Dig* tit. Libel, refetring to the cafe in Fitzg* 

122. 253., fays, there is a diftindbion between written 
and fpoken fcandal, by his putting it down there Ks he 
does, as being the law, without making any query or 
doubt upon it, we are led to fuppofe that he was of 

the 
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the fame opinion. I do not now recapitulate the cafeSf ^ 
but ^e cannot, in oppofition to them, venture to lay 
down at this day, that no adtion can be maintained for 
any words written, for which an adlion could not be 
maintained if they were fpoken : upon thefe grounds 
we think the judgment of the Court of King’s Bench 
mull be affirmed. The purpofc of this adlion^is to 
recover a compenfation for fome damage luppofed to be 
fuftained by the FlaintifF by reafon of the libel. The 
tendency of the libel to provoke a breach of the peace, 
or the degree ol malignity which adfuates the wtiter, 
has nothing to do with the queftion. If the matter 
w'cre for the firll time to be decided at this day, I Ihould 
have no hefitation in faying, that no adfion could be 
maintained for written fcandal which could not be main- 
tained for the words if they had been fpoken. 

Judgment affirmed. 


Maj II. Home, Demandant j , Tenant j Rossiter, 

Vouchee. 


Recovery amend- 
ed by increafnig 
the number of 17 
melTuagesy which 
had originally been 
all, to 43, into 
which number 
they had been 
fubdivided. 


J^ENS Serju. was permitted to amend a recovery which 
had been fufFered of an eftate by the defeription of 
1 7 meffuages, by increafing the number to 43 melTuages, 
upon an affidavit that the whole cllate palTed by the de- 
feription in the deed to lead the, ufes, and that the num- 
ber of houfes, which was only 17 at the time when the 
laft preceding recovery was fufferedphad been fince in- 
creafed to 43 by fubdividiug them. 
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was an aflion upon a policy of infurance at and A licence to im- 

. from to a port or ports in Norway, theYe in port diredl from 

port, and back to London, with or without fimulated fa^ 

papers or clearances, to pay on notification of capture, ballall from any 

feizure, or detention, without waiting official documents, of the 

upon the (hip Nooytjlill, valued at 6000/., beginning the Norway, and 

adventure at and from Jerfey, fubferibed by the Defend- j" oafe to 

ant for 200/. The firft count of the declaration averred, [hence, au*^^ 

that during the voyage, the ffiip, by force of the winds by the firft daufe, 

and waves, and by the perils of the fea, was damaged to \ 

the amount of 373/. ly. lod., and that thereupon the ther North or 

alTurcd, their favors, fervants, and affigns, did fue, la- of the 

hour, and travail for, in, and about the defence, fafe- fttfh7he 

guard, and recovery of the fhip, and thereby incurred cargo. 

great charges and expcnces, to wit, to the amount of _ The liability of 
° ® , , , , * .the under^^nter is 

373/. 13J. iod.\ and averred that the proportion contri- ^ot reftrieftedto 


butable by the Defendant, according to the rate and the fmgle amount 
quantity of liis fum by the policy infured, amounted to huthe may 
1 2/. 9/- \ and that afterwards the veffel failed from Jerfey jedi either to fevc- 
on the voyage infured, and during the voyage was forci- average lolTes, 
bly captured by perfons unknown, and wholly loft, by totaUrf*. 

reafon whereof the Defendant became liable to pay the or to money ex- 
Plaintiff 21a/. or. according to the efFe£l of his policy, ^"ded and labour 

The fecond count proceeded on the total lots only, the defence, fafe. 

• guard, and reco- 

very of the fhip, to a greater amount than the fubfeription ; and it (hall be 
recoverable as an average lofs. 

A regifter is not a document required by the law of nations as exprellive of a (hip’s 
national chanKfter. 

If the Defendant on a policy would impugn the FlaintiiF’s right to recover for a 
lofs by capture, on the ground that tlie condemnation appease by the fentence of a 
foreign court to have proceeded on the want of certain documents, not required by the 
law of nations^hich the Plaintiff ought to have provided, it is for the Defendant to (hew 
by evidence, the foreign law or treaty which renders fuch documents ncceffary. 


There 
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There w^re alfo counts for money lent, money paidj^ 
money had and received^ and upon an- account ftated. 
The Defendants paid into court la/. being 6/. 4/. 6 d. 
per cent, upon the firA count. Upon the trial of this 
caufe at Guildhall^ at the fittings after Michaelmas term 
1811, before Mansfield C. J.} it appeared that thePlain- 
tifiF^ who was owner of the (hip which had been prize Us 
a Briiijh captors chartered her to MeiTrs. Nech and Co* 
of London for the voyage from Jerfey to Chttfiiana in 
Nomvayt a place belonging to Denmark, then at war 
with Great Britain, and thence with a cargo of deals for 
London, for concealments defcribing her in the charter- 
party as a Pappenburgh vefiel. Neither warranty nor re- 
prefentation of her national or neutral charaf^er was 
made to the underwriters at the time of effefling the in- 
furance : the vefiel was injured by a gale of wind while 
lying in the port of Jerfey previous to her voyage, and 
fuitained the average lofs declared for and admitted> 
which was repaired by the PlaintiiF. The Plaintiffs had 
procured a licence figned by a fecretary of Aate,,to be 
granted to Sewell and Necks, of London, merchants, on 
behalf of themfelves and other Britijh or neutral mer- 
chants, and thereby permitting a velTel, bearing any flag, 
except the French, to import dired): from any port in 
Norway, Sweden, or Denmark without the Baltic, not 
under blockade, or to fail in ballaA from any port North 
of the Scheldt to any port of Norway, Sweden, or Denmark 
without the Baltic, not under blockade, and in either cafe 
to import from tlience a cargo of Tuch goods as are per- 
mitted by law to be importec}^ (except fpirits, ftock. fifli, 
and fi(h oil,) to any port of the unit^ kingdom, notwidi- 
; (landing all the documents might reprefent her to be 
deftined to a neutral or hoftile port, and to whbmfoever 
thrpn^rty might appear to belong. The (hip failed 
on the voyage infured,m ballad, under Pappathergh eo-^ 
loam, and before flie arrived at Chri/luma was captured 

by 
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by a Danifi private^rj and libelled la the admiralty court 
%tGkri^cmfandt the proceedings wherrin ftated that the 
vellbl had the following documents : i. a feappafs, dated 
JUtffpin : 1. a bill of fale of the ihip> dated Pappenburght 
3. a certificate dated Pappenhurgh z 4. a certificate of 
burgheiihip of the fame place for the captain : 5. a lift of 
the crew, dated Pappenburgh. 6. Two Spanifi documents, 
and the logbook of the veflel, confifting of loofe fiieets of 
paper : that the captor alleged that there was wanting 
among them both a regifter, and a bill of admeafurement, 
and that the logbook was not in due order, and that the 
captain of the vefiel pretended to be coming from Tene~ 
at which place he fud he had unloaded a cargo of 
oats and cheefe from Pappenburghy and was now bound 
to ChriJHana for a cargo of wood, which voyages of die 
veflbl and other circumftances the^captor found very 
fufpicious, and therefore confidered himfelf entitled to 
detain the veflel. In thofe proceedings the mafter of the 
veflbl affirmed the veflel to belong to a Poppenburghtry 
that (he was built in the North of Holland, had been 
carried as prize into Jtrfey, and condemned,; where flie 
was fold, repurchafed for a Dutch account, and had 
lately been fold to her prefent alleged owner, and that he 
had, after difeharging the cargo of oats and cheefe, come 
from Tenerife in ballaft. Some of the crew, however, 
and after them the mafter, confefled the true fads of the 
wyage. The ad of the court ftated, that the Court, 
iapon examinatitm of the documents above enumerated, 
and upon minute confideration thereof, as well as of all 
rite circumftances of the cafe, pronounced the following 
Ibntencfc This prefisnt caufe concerns the fhip called 
NdojtfiiU, liuling in ballaft, which has been detained and 
carried into Chriftianjaui by the royal cutter No. ir.j 
and alriiou^ at firft it has been ftated by the captain, as 
well aatwoMenof his crew, that the reflet was 'coining 
tnmTmtrigi, uduUfisribe had brougjbt a cargo from 

Pezppen- 
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Pappenhurgh^ and that (he was now bound to CbriJHnna 
in order to take in there a cargo of woOd ; and although 
this agrees with the exhibited certificate of clearance and 
bill of health in the language, dated the 15th of 

May 1810, it has been manifefted fince, by the unani* 
mous declaration of the crew, and finally alfo by the con- 
feffion of the captain himfelf, that the veflel was Coming 
from Jerfey^ and that the two Spanijb documents men- 
tioned above, as well as the lift of the crew, were forged. 
The captain having thus made ufe of a fimulated clear* 
anco, in order to enable himfelf to proceed ftom Jerfey 
to a Norwegian port, and as the veflbl, befidesj has got 
neither a regifter nor a certificate of admeafurement, to 
which muft be added, that the bill of health, the lift of 
the crew, and the logbook, are forged, the veflel and her 
inventory cannot avoid being condemned j becaufej »as 
it is an evident offence againft Denmark to procure 
admiflion into her ports by falfehood, which is con- 
trary to the fyftem adopted and publicly declared by this 
country, it is likewife abfolutely fixed in the regulations 
for privateering, dated the 28th March 1810, that veiTels 
which are in a fituation like the prefent, are to be con-, 
fidered as lawful prizes. The captured captain has, in- 
deed, come forward with the excufe that owing to 
damage fuftained, he had been obliged to put into Eng* 
iand^ where hp found himfelf under the necelfity of 
felling his cargo, in order to prevent it from being totally 
damaged, and he uttered further refpe£llng the forged 
documents, that he was obliged to have them, in order 
to be able to follow his intention'^ to proceed to Norway 
for a cargo of wood, which he^ meant to carry from 
thence to a neutral port ; but the regulations for priva- 
teering arc fo definitive with refped to fimulated papers^ 
that thefe arguments can be in no cafe of any confidera- 
tion I and it is therefore confidered as beings unncceflary 
to make any further inquiries refpedting the truth or 


untruth 
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u^tr^t^of the c^pt^ia’^ pretext^ if even it cduld be con- 
fidered that it was ppflfible to throw any light upon the 
fubjeA) according to the circumilances of the fame. 
Therefore the fentence paflfed iS| that tlu> veiTel called 
NQQjtJfill under the command of Captain Martin DkkSi 
which has been captured, by Peter Madfen, interim lieu- 
tenant of the navy^ with her inventory and further con- 
tents, is hereby adjudged to the captor as lawful prize. 
The cofts of the fuit are to be paid by the prize.” The 
jury found a verdid for the PlaiiitilF for aoo/. beyond 
the money paid into court. 

Shepherd in Hilary term 1812 obtained a rule 
nijt to fet afide this verdid and enter a nonfuit, upon two 
grounds. 1. That the voyage, being to an enemy's 
country, and therefore illegal, was an entire voyage from 
Jerjey to Chrifliana and back, and therefore illegal as well 
in its inception, as in its end, and that the licence ob- 
tained, legalizing only the importing dired from Nor- 
nvayi or the failing thither from fome port Norik of the 
Scheldt, did not authorize a failing thither from Jer/ey, 
w'Jkich was a port South of the Scheldt, and tlie infurance 
would not proted that illegal voyage from Jerfey, in the 
courfe of which Ihe was captured. 2. That the fhip 
was not fea-worthy for want of a Pappenburgh regifter, 
upon the want of which the fentence of condemnation 
had principally proceeded. Thirdly, that if the Plaintiff 
were entitled to recover, the verdid muft be reduced 
to 187/* 1 1/.| upon the ground, that the utmod liability 
of the underwriter ,upd^ «the contrad of infurance did 
not exceed the fum..of 200/. for which he had fubferibed 
the policy, and th^ reGdue of which, iii* 9/. the De» 
fendust already paid into court, 

Beji and Va^ghem SeijtSi In this term {hewed caufe 
againA this rule, As to the couftrudion of the licence, 

they 
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they argued that it wa$ now clearly eftablifhed <3iat 
cences to trade were to be expounded libetaHy» the 
oppoiite do^rlne had been long finee abandoned) firft by 
the court of admiralty) and fince by the courts of 
mmJler*halU The policy of the gOTemment in granting 
thefe licences) waS) to encourage Brit\fh commerce) and 
efpecially Briii/h exportation of colonial produce) but 
not to encourage the commerce of the other belligerent 
and neutral dates among each other : the meaning of the 
fecond alternative of the licence therefore waS) that if 
the party licenced failed from a port of the continent to 
the port where (he was to take in her cargO) (he ihould 
make that voyage in ballad)^ that the licence might not 
protect a continental cargo to Norway from Britijb 
cruizers » but it did not mean to redrift the place front 
which the veiTel diould be originally fitted out) to fuch 
ports of Gnat Britain as were in a more northern lati- 
tude than the Scheldt^ to the exclufion of (hips failing 
from fuch ports as lay more to the Souths dill lefs to ex- 
clude all Britijb ports ; and Jerfey mud be confidered as 
a port of Great Britain lying South of the Scheldt. The 
Scheldt was mentioned as a terminus onfy with relatibrl 
to ports of the continent, a. The fentence of condem- 
nation does not didinfUy prove the abfence of any 
paperS) but if it doeS) yet it does not prove that the 
papers deficient were required by the law of nations \ if 
at all neceflary) they could be required only by feme mu- 
nicipal regulation of Denmark^ and what that iS) or 
whether there be . any fuch) is a matter) not of laW) for 
dht Court cannot notice^ the laweof a foreign date) but 
of fadk) of which no evidence has "been given. If the 
law of foreign countries could be afitimed to coincide 
with the law of England, jet our own regider afiiS) which 
are no part of the law of nations) nor even of the funda- 
mental municipal law of England, being long fubfequent 
date to tfa^iuw%atioiia£l8| do oot requue a certificate 

of 
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of regiftration for any but the (hips of oilr own country; 
it cannot therefore be aiTumed that the law of Denmark 
requires , a fimilar inftrument for foreign fliips. The 
certificate of admeafurcment has Hill lefs to do with the 
law of nations, or national charafter, being purely a 
fifcal regulation. Daiufon v. Atty^ 7 Eafty 367. it was 
decided, that if a fliip was not reprefented to be an 
American at the time of efFefting the infurance, nor de- 
feribed as fuch in the policy, the want of a certificate 
of her having on board no contraband of war, which 
was required by a treaty between Spain and the United 
States^ did not avoid a policy ciFeftcd on the goods on 
board. The cafe of Bell v. Cnrjlairsy 1 4 E>ajly 374.* w'hich 
will be cited ns having over-ruled this, is nmch (li«kca 
by the cafe of Wninhoufe v. Cowiej antCy vol, 4. 279., 
where the Court held that the owner of goods was 
bound to fee that there was a proper licence. The 
cafe of Bell v. Carjlairs is not, however, applicable* here; 
for there the paflport in the preferibed form was re- 
quired by treaty with Americay which the American was 
neccffarily bound to obferve. It neither oppetirs by any 
cafe cited, nor by any recital of the fentence, that this 
regifter is required by the law of nations ; on the con- 
trary, it appears by the fentence, that it is merely a 
privateering regulation, to which we need not attend. 

As to the third point, it is clear that in many cafes 
the liability of the underwriter is- not limited by the 
amount of the fubfeription. This is recognized by Lord 
Ellenborough C. J. in the cafe of hivie y, Janfony 12 Eajl<^ 
where he admits that «« there may be cafe'^ in 
which, though a prior damage may be followed by*a 
total lofs, the aflureds may neverthelefs have rights or 
claims in refped of that prior lofs, which may not be 
cxtinguiflied by the fubfequent total lofs. A£tual dif- 
burfements for repairs in fa£t made in confequence of 
injuries by perils of the feas prior to the happening of the 
VoL. IV, C c total 


181a. 


Ls Chemikan^ 


ti. . 

Peaksok, 



‘374 


CASES IN Easter term 


i8I2. 

Le Cneminan't 

' V. 

PnAitsotr. 


total lofs, are of this defcription ; unlefs indeed 
are more properly to be confidered as being covered by 
that authority, with which the afiured is generally in- 
vefted by the policy, of fuing, labouring, travailing, &c# 
for, in, and about the defence, fafeguard, and recovery 
of the property infured ; in which cafe the amount of 
fuch difburfements might more properly be recovered as 
money paid for the underwriters under the dire£lioi\and 
allowance of this provifion of the policy, than as a fub- 
ftaniive average lofs to be added cumulatively to the 
total lofs which is afterwards incurred in conff^quence 
of the fea rifles.” It is indilFerent to the PlaintiiF under 
which of thefe titles he recovers the fum he expended in 
the repairs, as he has counts in his declaration which will 
embrace either of tliem. 

Shepherd^ Lens^ and Serjts. in fupport of tlie 

rule, contended, that it was necelTary for every fliip to 
have a regiller of the country to which (lie purports to 
belong : the permiflion to carry fimulated papers docs 
not difpei?fe with her having a perfeft fet of all thofe do- 
cuments which denote her national characler. Simu- 
lating the Pappenburgh flag, fhe ought to pOlTefs all the 
documents which defignate the Ihips of that (late. It is 
immaterial to what neutral (late the (hip might have be- 
longed, but (he was bound to belong to the flag of fomc 
of thofe nations, neutral or belligerent, whofe flag is re- 
cognized and refpe£led : it is not fulTicient foi* her to 
belong to no nation, as a pirate. In Bell v. Carjlairs 
It was ruled that where the n^glefl of the (hip-owners 
to procure proper documents for the (hip is the caufe of 
the lofs, they cannot recover »t againft the underwriters. 
And inafmuch as it is evident in this cafe, from reading 
the whole of the fentence, that the condemnation pro- 
ceeded on the want of proper documents, the uncier- 
writers are difeharged. I^ord Ellenbarough^ in Belly. 

Carjlairs^ 
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Cafftai^Sj drew the dillinfiion between the cafe of an 
infurance on goods and an infurance on the fhip, and fa 
repelled the ufe which was attempted to be made of the 
tdUi of Da*wfin v. AUy^ 7 Eafty 367.1 and he evidently 
acknowledges the principle that every Ihip is bound to 
be fui'iiiflicd with fuch documents as may prove her to 
belong to the (late to which Ihe profelTcs to belong, 
whether they are required by the law of nations or by 
particular treaty. The regifter is the ch»iradleriftic na^ 
tional dJftinftlon, the title-deed 'tA^idch rwes a ftiip a right 
to be recognized as national. 1 liubner. a 10. National 
chara£ler is like fea- worth! nefs ; rh.rc is an implied en- 
gagement that a (hip ihall be propCily documented: it 
was formerly fuppoled there muft be a warranty, after- 
wards a reprefentation was thought neceffary, but it is 
now held to be an implied warranty In all infurances. 
This (hip not having it, had no right to alTume the cha- 
rafter of any nation. All the limulated papers (lie pof- 
fefled were fuited to (hew flic was a Pappenburgher, but 
the want of a regifter made them inefie£iual. Cornelia^ 
Roofe^ Edwardses leading Deetjimsy 34. (hews that a li- 
cence to import from a foreign port, Is only a licence to 
go to that port for the cargo by a neefeflary implication^ 
here the implication is not necelTary that (he might le- 
gally go from Jerfey^ for it is exprelled that (he may go 
from continental ports North of the Scheldt: that is even 
an ^xclulion of Englifb ports, for the abfurdity and in- 
convenience which has been prefled on the Court, of 
fuppofing that the Englifb ports North of the Scheldt are 
permitted, and thofe ' South of the Scheldt prohibited, 
affords a ftrong argument that all Engiyb ports were in- 
tended to be excluded. It is in vain to look for the 
teafons of the variations in the forms of licences : every 
licence is moulded according to the prelTure of the dan- 
ger which is moft immediately in the contemplation of 
government at the time of granting it. Either the 
Cc a licence 
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licence is worded according to the ele£);ion of the applU 
cant| or the government will not grant him any licence 
otherwife worded than this : in the one cafe he is bound 
by his own elc£);ion, in the other by rcafons of policy, 
but in either, he mult conform to the terms of his licence, 
however whinifical or inconvenient they may be ; it is his 
own fault if he accepts the licence. It is not fuiScient 
that the veiTel is intended to return in the courfe allowed, 
(he mult alfo go out in the courfc allowed ; the cafe 
would be better for her if nothing was fald about the 
outward courfe, but one outward courfe is clearly pointed 
out, from ports North of the Scheldt^ and exprejfum facit 
taciturn cejfare. The licence was meant to apply only to 
veflels, which at the time of ifluing it were in fome port 
of Norway. \Heath J. At the time of granting this 
licence, all ports South of the Scheldt were hoftile, and 
all to the North were neutral. Chamhre J. I take it 
for granted, that under the former part of this licence, 
if it flood alone, the (hip would be at liberty to go out 
in ballafl, in order to bring a cargo home : now were 
the latter words added, in order to reftridl:, or to extend 
the licence ? Clearly to extend it.] Licences are to 
be conflrued ftriclly. CofmopoUte^ 4. Robin/. 10. Jonge 
Johannes^ 4. Rob. 263. [Chambre J. All the cafes in 
£dwards*j leading Deci/ons fhew, that the opinion of 
the Judge of the Admiralty Court is direftly the reverfe; 
he gives them the mod liberal condrudlion. Man/ 
field C. J. A failing from fome port Korth of the Scheldt 
in ballad is required : and . if the fliip failed from any 
of thofe ports with a cargo, fhe would be liable to con- 
demnation ; but it could hardly be required that fhe 
^ ihould fail from this country in ballad^ becilife we want 
to difpofe of colonial produce, and the liker it would be 
of no advantage to this. country that our velTels fhould 
fail in ballad ; if that licence was intended to authorize 
Briti/h fhips to fail for this cargo, it would hardly re- 
quire 
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quire them to fail in ballaft.] As to the other point, 
whether more than loo per cent, can be recovered, it 
certainly has been the praftice in many cafes to pay more 
than 100 per centj and the only queftio;i Is, whether 
there be any legal ground upon which the Plaintiff can 
recover for a partial lofs in the former part of the voy- 
age, and for a total lofs upon the latter part of the 
voyage. The co.jtradl extends only to the amount of 
100 per cent.i in no cafe more. Expcnces of this nature, 
if they were kept within this limit, might be recovered 
on counts for work and labour, and for money paid, but 
not upon the count ftating it as a lofs upon the con- 
trafl: of infurance ; a count on that contraft is bad if it 
claims more than loo/., bscaufc it fets out by averring 
loo/. to be the limit of the Defendant's liability. An 
affured could not recover two average Ioffes, if they to- 
gether exceeded the fubfeription, unlefs one of them 
could be brought within the money counts, and a count 
for work and labour. Although an infurance is a contrafl 
of indemnity, it is fubjc£l; to various limitations ; (iriti 
of the legal effe£l of the terms which deferibe the rilk 
infured ; and if the lofs be by one of the rifles infured, 
dill it is limited as to the extent to which it goes. The 
point has not been direftly decided, but in Livie v. Jan* 
fotii 648. is an obiter di^um that claims of this 

nature might rather be recovered under the claufe giving 
power to labour for the lliip’s prefervation, than as an 
average lofs. But in ^nfwer to that, this claufe has always 
been inferred at the indance of the underwriters, and 
for their benefit, whereas a payment for repairs is an 
average lofs within the policy, and does not come 
within it the fpecies of payments which that claufe 
was intended to comprehend, is fuch fums as could, not 
be recovered as a lofs upon any rifle infured by the po- 
licy: as pilotage paid when a veffel is driven by the 
force of wind or currents into a fituation from which 
C c 3 ihe 
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the captain knows not hinifelf how to extricate heri fb^ 
fums paid to obtain a decree in a court of admiralty for 
the Uf>cration of a (hip detained by a friendly ftate. 

Car. adv. vulU ’ 


Mansfield C. J. now delivered the opinion of the 
Court. Tills is an aflion on a policy made from Jerjef 
to a port or ports in Nornvayy there in port and back to 
London^ with or without fimulated papers or clearances. 
The evidence is, that the fliip failed on the 3d of Decent-* 
heri and was by a peril of the fea damaged to the 
amount of 337A lyx. iod.\ and the declaration avers 
this lofS| and that the aflured laboured and travailed to 
the amount of 337/. lyj. loJ., contributable by the 
Defendant to the amount of the fum infured \ after* 
wards the (hip was captured. The aflion was brought 
to recover not only the entire lofs infured, but a propor- 
tion of the 337/- 17/. lorf. The voyage could not be le- 
gally infured without a licence, and it is objc£led that the 
licence obtained did not authorize this voyage. There 
are two proVifions in this licence, 'the firft that the Ihip 
may import a cargo direft from any port in Norway : 
the fecond provifton of the licence is, that the fliip may 
fail in ballad from any port North of the Scheldt to any 
port in Norway ; and it is obje£led, that thefe have not 
been complied with. I have had confiderable doubts^ 
but I think that on a fair condru£tion of this licence^ it 
does proteft this voyage. If there was nothing more 
than the firft branch of the licence, according to Sir 
' Wm. Scott, it would authorize this fliip importing from 
Norway. That part taken alone, 1 think, muft have the 
efFeff of authorizing the going from s^ny port of Great 
Britain, otherwiie the licence would have this efledl ; 
that although the {hip might fail legally from many 
ports of Great Britain which are North of the Scheldt, 
pet (he could hot fail from many other ports of Great 

Britain^ 
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'SritaUij becatrfe tliey are South of the Scheldt ; which, it 
is impoffible to think was meant ; and the only other 
{hips that could be included, would be fuch (hips as 
happened to be in the ports Df Norway^ Swedeny and 
Denmark without the Balticy at the time of granting the 
licence. It would be a very Angular licence, to fay, that 
a fliip may fail from any ports of Great Britain N>rth of 
tlie Scheldt^ but not from BritiJ/j ports lying South of the 
Scheldty and from the ports of Norway^ Sivedeny or Den* 
mark without the Baltic. Another objection is made, 
that the Ihip ha4 not a regifter: as to that point I have 
had confijerable doubts ; I do not know what is meant 
by a regiftcr as applied to a Pappenburgher. Whether 
it is fimilar to our regifter here, or whether it is a re- 
gifter of the crew, I cannot tell j nor can I find any 
ground, cither by treaty between Denmark and Pappen-- 
burghy or otherwife, which renders this regiftcr neceflary. 
We fully agree with the cafe of Bell v. Carjlairsy where the 
obje£lion was the want of fuch a licence as was required 
by the treaty with Spain : I think that a fliip mull be 
properly documented, otherwife fhe will nevtT be fafe. 
But we want evidence to (hew on what rcafons the want 
of this regiftcr was maile the ground of condemnation. 
It is neceflary to notice the cafe of Dawfon v. jfttyy in 
which there is a very nice diftinclion between a policy 
on fliip, and a policy on goods ; it might be faid in every 
cafe of a policy on goods, where the defence was fea- 
worthlcfinefs, that the owner of the goods may have an 
adion againft the owner pf the ftiip, for not being fca- 
worthy in other refpeds, as well as for not being fca- 
worthy becagfe (he is not properly documented ; but it 
has not with ftanding always been held an anfwer to an 
adion on a policy on goods, that die fliip w^s not fea<n 
worthy. It is not however neceflary for us to decide 
that queftion here. In die cafe of Bell v. Ccirjlairsy th^ 
deficiency was in a neceflary document, and the want 
C c 4 0# 
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i8l2« of It was neceflarily a fufficient ground for the decilioii 

^ in that cafe. It might be, that the want of a paper 

LeCiIEMINANT . . , , , 1 . • 14. 

^ required only by the treaty with another country might 

Peabson. be a fatal objedlion ; but it is not ncceiTary to decide 
that point, as there is not even proof that any treaty 
witli Denmarh^ or ordinance of that country required it. 
As to another point, refpefting the double lofs, this 
policy of infurance is a very llrangc inllrument, as we 
all know and feci ; in pradiicc I know of cafes in the 
Court of King’s Bench, where fuch expcnces have been 
recovered as an average lof >, without making any dif- 
tiiiftioii whether it was recoverable as an average lofs 
from damage repaired, or within the words of the per- 
miflion to “ fue, labour, and travail, &c. and as no 
fuch difl:in£lion has been made, we find it fafer to ad- 
here to the praftice which has obtained, and to call it 
all average damage ; and therefore the rule muft be dif- 
charged as to the whole fum. 

Rule difeharged. 


May lu Grant and Others, Affignees of Atkinson, a 

Bankrupt, v. Hill. 

The Defendant q’His was an a£lion for money lent and advanced, 

ha\ injr, for fecur- money had and received, and upon an account 

aoi Hated. The caufe was tried at Guildhall^ at the fittings 

of die bills of , after Michaelmas term iSii, before Mansfield C. J., 

lading of . e tain when it appeared that Aihinfon had had extenfive tranf- 
cargocs. whit n , 

was void becaufe atlions in trade with Jacobi and jF/iV/, a houfe in Rujfia ; 
made aftei- an adl 

of bankruptcy ^om^itted by the indorfer, cflTe^ed for his own account an infurance 
on i s cai-goetk j and a lofe happening, he recovered againil the underwriters on a count 
aven iiig intcrrP ‘n the aflignees of the indorfer, then a bankrupt ; Held that the rJig- 
nees •« mUi uoi recover over this money, as had and received by the Defendant for 
then uie. 
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ai^d the defence was, that Hilly a partner in that houfe 
reddent here, had, before tlie a£l of bankruptcy com- 
mitted by Athirifony advanced money upon this cargo to 
a greater amount than the value of the cargoes, M^hich 
he contended he had a right to fet off. There was an 
indorfement of the bills of lading to Hill made after the 
bankruptcy by Atkinjony and the Defendant contended 
that though that would be bad as an original transfer, it 
was good, as the pcrfcdling by a truftee of the legal title 
to a cargo, which had been equitably pledged to Hill 
before. But the jury difaffirmed the previous pledge. 
Atkinfon was in very doubtful circum dances, arid was 
about to fend three large cargoes of wine to Rujfta 
to this houfe. The wines were on board veflels lying 
at the Nore^ Hill wanted thefe wines to be con- 

figned to his houfe in Rujfta, Atkinfon doubted whe- 
tlier he fliould not fend them to Rigay unlefs Hill would 
in fomc way accommodate him with money. At laft 
Atkinfofty after having committed an afk of bankruptcy, 
agreed to confign the cargoes to Hill and Jacobi in Ruff a. 
The invoices were antedated, fo as to malLC them ap- 
parently prior to tjie time which the Defendant fuppofed 
to be the date of the a£l of bankruptcy. Atkinfon in- 
tended to infure the goods, and on the 19th and 21 ft of 
April Atkinfon the fon had effeiicd infurances on (hips 
in the elder Atkinfon^s name ; but the houfe having 
Hopped payment on the 23d, the underwriters would 
not put their names on the policies, and Atkinfon found 
it impr .dicable to effeft an infurance. His affignees 
knew nothing of thefe tranfaflions. Hilly conceiving* 
that he had an intereft in the cargoes, infured thefe goods 
as his own, upon his own account. A total lofs hap- 
pened by capture, and Hill fued the underwriters in the 
King’s Bench, and in one count averred the intereft to 
be in Irimfelf, and in another in the ailignees. In that 
aft ion, on an enquiry into the circuiriftances, the Judge 
14 who 
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who tried the caufc, held that the property of the cargo 
was not in /////, he not being able to prove the procura- 
tion by which the fon of Atklnfon had mdorfed the bills of 
lading to HilL There was a lecovery on the count which 
alleged property in the aflignccs, but not on that in which 
the intereft was averred in the name of llilU The 
affignees thereupon brought the prefent aiiion, and tiie 
qiieftion was, whether they could recover from the De- 
fendant this money which he had recovered on the infu- 
rance made by him for Ids own benefit only. A verdidl 
jrafTod for the Plaintiffs for the damages in the dc»-la- 
ration, fubjeft to a motion for a nonfuit, on the ground 
that tile aclion would not lie, and alfo fubjc£t to future 
ailjulhiient as to the amount. 

Lens Serjt. in Hilary term i8l2 obtained a rule to 
fet afide the verdict and enter a nonfuit, upon the 
ground that though the policy might be void for want 
of intereft, yet the money which the Defendant had re- 
ceived was not money had and received for the ufe of 
the aflignees/ the policy not having been clftdled by 
their authority, or lor their benefit, of on their behalf, 
•r for the ufe of Atiinfon^ but on the Defendant’s own 
account and rilk, and with his own money ; and the 
utmott that could rcfult from the circumftances being, 
that the underwriters might poflibly recover back this 
money from the Defendant as money had and received 
to their ufe, as having been paid by them through a 
miftake. 

Shepherd and Vaughan Serjts. in. this term flievred 
caufe a^ainft this rule. I'hey conlcnded that /////, hav- 
ing received the money as the money of the allignee^ 
from the underwriters, (and he could receive the money 
in no other name,} he fhould not be permitted now to 
}t€ep it in his own pocket. If he had fued and recovered 

5 ' in 
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in the ailignees’ names, and the aflignees had received 
the money under that judgment* the Defendant ‘would 
have been eftopped from claiming it of them, and from 
faying he did not recover the money for their ufe. The 
judgment, it is tnfe, is in the name of Hill ; he is the 
PlaiiuifF on the record \ but the verdift is given to him 
as agent of the ^(Tignees, and as the perfon who cfleclcd^ 
the policy for them. It is acknowledged on the decla« 
ration in that a6lion againil the underwriters, that John 
Hill in his own nanie for the benefit of the perfons in- 
terefted, efFefts this policy. He cannot therefore now- 
fay he did not efFe£l it for their intereft; but for his 
own. He is like an agent, who, recovering from the 
underwriters as fuch, fhould afterwards fay he was not 
agent, and fhould keep the money for himfelf. If tlie 
Defendant had received the money as a ftranger, he 
might perhaps have a right to retain it to himfelf \ but 
he makes ufe of the name of the alEgnees to recover it, 
and he cannot be afterwards permitted to fay that he 
did not receive the money for them, having Rated on the 
record that he infured for the benefit of all perfons 
interefted. The caufe wholly turns upon this, whether 
the cargoes were ever pledged to Hill for the ad- 
vances he had made, and the jury has difpofed of that 
queftion. 


1812. 



Lens and Serjts. in fupport of the rule, admitted 
that "if the Defendant Iiad received the money as agent 
for the aflignees, no doubt they could recover it as 
money had and received. But he never was their Agent. 
There were no policies effedted on this property in the 
name of {the aflignees, only infurances put on flips ; and 
though indeed Hill faid that he muft himfelf take cane of 
the inftirance, he took it merely upon his own account. 
The bills of lading are indorfed to the order of Atkinfo$i 
(enior. The true point is, what ai£llon could Hill have 

brought 
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brought againft Atiinfon^ or the aflignees, to recover the 
premiums ? For if agent, he mud have a remedy. The 
aflignees never have offered to pay the premiums, or to 
reimburfe them i the Defendant had paid them out of 
his own pocket, and never could haVfe recovered them 
back again. lie never claimed the money of the under- 
writers as agent for the aflignees. They never direifed 
the aflion to be brought, nor were rcfponfiblc for the 
cofts of it ; nor can they now take from him the fruits 
of that a£lion. The form of the policy h on behalf 

«« of himfelf and all others to whom the fame d-oth or 
♦ 

« may appertain in part or in whole and it was only 
at the trial that the aflignees for the firft time difeovered 
that i/zV/had not a good legal title to the goods ; fo/ar 
were they from having firft employed Hill as their agent. 
Whether the underwriters can or cannot hereafter fiiy 
that this. was a wagering policy, and that the Plain- 
tiff having no intereft, they may therefore recover 
back the amount as money paid without confitleration, 
is another queftion. The underwriters may polfibly 
have a riglit to fay, that thefe were void policies, and 
that they have paid to the Defendant money which he can- 
not retain (a). But that gives no right to the affignces. 
If a perfon infures the life« of another in which he has 
no intereft, that is vojjd ; but it will not give a perfon 
who is interefted a right to recover • on thp contradl: in 
which he has no privity. Hill made the infurance in 
his own name and right, and if he deferts that title and 
recovers in right of another, that may poilibly enable the 
underwriters to claim it back, but will not enable a third 
perfon to receive it from the Defendant, who infured 
under the miftaken idea that it was his own property, 
not as agent for all to whomfoever the property ftiould 
belong. It is begging the queftion to fay the money 


(a) But Tet Marriott v. Hamptony 7. Term Hep* 469. Contra. 

muft 
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muft ciifue the property of the goods, and the proceeds 
of the goods. If Atkiftfon had maintained his credit, 
Hillj Jacobi^ and Co., being agents for Atkinfon^ would 
have had a right to retain the proceeds for liquidating 
their general balance, accounting for them. The De- 
fendant, being deeply a creditor of Atklnfm^ if the goods 
arrived, would be paid by the proceeds ; he liad there- 
fore an infurable intereft that the goods fliould arrive. 
This is no eftoppel, to introduce in one count the names 
of the afllgnees, and to ufe them as truftees for the 
Defendant. 

*Curn adv, vttU, 
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’‘Mansfield C. J. now delivered the opinion of 
the Court. This was an a£lion brought by the 
PlaintifFs, as alGgnees of Atkinfon^ to recover money 
which had been received by H/7/, as having been re- 
ceived for the ufe of the Plaintifls, as affignces of 
Athih/ofi. It is brought under very fingular circum- 
ftances. Atkinfon being infolvent, manufadtuves bills 
of lading of fomc wine to i//7/, in order to be conveyed 
to RuJJiaj to be fold there by a houfc in Mdiich Hill 
was a partner, under an agreement, immaterial to the 
prefent queftion, I think, “With refpeft to the proceeds 
of that cargo, to remit three-fourths of the proceeds to 
Atkinfon^ under thd hope that Athirifcn could be kept 
afloat. Atkinfon had applied to feveral underwriters to 
infure the cargo, and feveral had put their names on th’e 
flips, bi^ after hearing of his infolvency, they refufed 
to complete the policy. Young Atkinfon is induced 
by Hill to hand him the bills of lading, and Hilly having 
obtained them, efFedls an infurance on thefc wines : 
after fome time fpent in examining witneflTes, it ap- 
pears impolTible to make out in Hill a title to thefe 
wines, becaufe an a£k of bankruptcy was committed 
long before the making of the bill of lading of the 

wines. 
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wines, snd the bill of lading iffelf was antedatedi 
The wines are loft, and Hill fues on thefe policies ; in 
one count he avers intereft in himfelf, on which, he 
having no title to the wines, it was impolFible that he 
(hould fucceed ; there was another count in the name 
of the ailignees of Athinfon^ on which he recovered a 
verdid, and had the money paid him | and it was 
conceived by the ailignees, no doubt after coiifulting 
with their counfel^, that they could recover from Hill 
this money, which he had, without con li deration, re- 
covered from the underwriters. It was not unnatural 
that they (hould fo concerve, but I cannot, upon ebn- 
fidering the cafe, find any ground on which Hill can be ' 
converted into an agent, truftee, or in any other way 
recovering' for the benefit of the ailignees, fo as to give 
them a right to fuftain this aAion, and fo as to raife a 
legal demand in the aflignees againft Hill, It may be a 
diflerent queftion whether the underwriters can bring an 
a£lion againft Hill to recover back this money reedtered 
by him, on an infurance which Hill had no right in 
truth to make, becaufe the inftrumeiit .under which he 
made title to the wines, was invalid : but that queftion 
we cannot meddle with here, that is a queftion between 
the underwriters and Hill $ but 'even lf a man does make 
an infurance in the ^name of another man, upon a fub- 
jeft in which he has no pretence to claim any intereft, 

1 do not fee how that can be made the fubje£t or 
ground ^of an a£tion by the man in whofe name the in- 
furance is made, to recover the money which has been 
without any confidcration obtained by t}ie Plaintiff in the 
former caufe : therefore in this cafe the Plaintiffs cer- 
tainly cannot recover, and on this ground the rule 
muft be 


Abfolute. 
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Levy V, Buck. 

^"’HESE wore a '^ions upon it policy of infurance at and 
from London to any port or ports, place or places 
ill the Baltic y backwards and forwards, including the 
rilk of traiifliipment into boats, craf^ lighters, and veflels 
of any denomination, to and from the vcllel, as alfo 
inland navigation, and land carriage, or any other con- 
veyanci', until the goods were fafely delivered at the 
houfes or warehoufos of the different conlignecs ; with 
leave to feck, join, and exchange convoys, carry and 
exchange fimulated papers, clearances, and (tip’s papers, 
fail under any flag, touch, flay, and trade at any ports, 
places, and j (lands, particularly Gothenburgh and 7'ftqdty 
for all purpofes whatfoever, take in and difeharge goods 
wherever the fliip might touch at, and (in cafe the com- 
mander of the veffel fliould find it dangerous to enter 
cither of the above ports and places, dr not be allowed 
to difeharge the cargo,) with k-ave to return to any ports 
and places, until the goods were fafeJy landccl and 
houfed or warohoufed ^ 'upon goods by the fliip Courier y 
with leave to declare and value them thereafter j - the 
infurers to pay average feparatcly on each fpccies of 
goods if fo infured, and on each feparate package : 
the declaration of intereft to be witnefled by two of the 
underwriters, which fliould be confidered as binding for 
the whole y and in cafe of lofs, capture, feizure, or 
detention by any power whatever, the infurersS w^ere to 
pay ^ lofs within two months after receipt of advice 
thereof, without waiting for official documents. And 
the gobds were thereby warranted free |rt)m confif- 
cation by the government in the fliip’s port or ports of 
difeharge. The caufes were tried at the fittings after 
JUictaelmas term i 8 1 1 at Guildhally before MattsJieldC. J., 

when 




1812.. 


Maj II. 


A policy con- 
tained a warrantjf 
by tlie aflured 
ajrainil con fife a« 
lion I)y the govern- 
ment in the Ihip'i 
port of difeharge* 
A veflel deftined 
to difeharge at 
Pillauy anchored 
two Germain 
miles from Pillau^ 
three Englijh 
miles without 
the roadftead 
where vefleU nil* 
load in order to 
come over the bar 
into .the inner 
haiboiir; and 
was captured 
at her mooring* 
by f'ddicrs 
coming off in a 
boat fi oni Viilau : 
Held that this lot* 
was not within 
tli* warranty. 
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w^e^thc fads . pvoyed» and afterwards agreed on by the 
cqjiinfel in tlieir attempt to frame a fpecial verdift, were, 
that the PlaiptifF eiFeQed, and the DefQndaint fubfcribed 
the pplicy 5 tliat the infuranec y/as dtclared.to be on the 
goods fpccified ii\ a memorandum indorsed, and the 
goods,, were v ilued ; that the. goods were Shipped at 
London^ and that the intercll was as ayerred: that a 
licence was obtained for the adventure, under conditions 
which were complied with by the Plaintiff ; that on the 
ift of OHoocr 1810, the vellel with the goods infured on 
board her, failed from Loudon on the voyage infured 
towards Pillau^ the port to which fhe was deflined, and 
on the 14th day of November in the fame year, 111 the 
courfe of the faid voyage, and whilft proceeding thereon 
towards tho^iort of Pillau^ in the Baltic ^ for the purpofe 
of there difeharging her cargo, if not found dangerous 
by the commander, but before her arrival in that port, 
or in the roads thereof, was on the high fcas forcibly 
feized and -taken poflcflion of by certain perfons excr- 
ciflng the powers of government at Ptllau ; and the* (liip 
was afterwards forcibly carried into the roads of Pillau 
by the perfons who had fo feized her, wlio after having 
difeharged in the roads a part of the cargo from the 
Ihip into lighters at the place to which fhc was fo for>- 
cibly taken, conveyed the (hip, with the refidue of her 
cargo on board her, into the port and harbour Ptilauy 
and llic goods fo put into the lighters, and the reft of 
the cargo, were on the ^oth of December 1810 con- 
demned and confifeated by the fentence of a competent 
tribunal 'at Konigjberg in Pruffia^ and thereby were 
wholly loft to t^ feveral perfons interefted ; and 
that the place where the lliip and cargo were lying 
^when fo feized was not (according to the Plaintiff’s 
exprcffion) in any port^ and that no Ihip or veffel was 
ever known to difeharge, or could fafely difeharge 
her cargo, or any part thereof, at that place ; nor was 
any part of the cargo of tliis fhip, the Courier^ there 

dif. 




difi&tfgjvd. There treie'aUb quefliaat opoo letDraeof 
picmium for convoy and arrival) vrh^ it oltimatdy 
became unnecefBoj to decide. The Defendant con* 
tended) that die qoeftkm’nrtiedier the Ihip was in port 
was matter of laW) and concrived that b fpecial verdiA 
thus exprededl) determined ^ point of law : he diere* 
fore was defiroos to vary dus ftatement) by exprefling 
die faAs found) to bO) diat die fliip on die 14th of 
Novtmber 18 to arrived widiin right miles of 

PillaUf the port to which flie was deftined) and came to 
an anchor there at the diftance of right BngHJb miles 
from the fliorej with the intention of proceeding nearer) 
when an opportunity offered t and that on the 17th pf 
November in the fame year) while the fliip continued at 
anchor in the-flune fituation,*fhe was forcibly i^ized and 
taken pofleflion of by certain perfons exertiflng the 
powers of government at Pillau, and was afterwards 
forcibly carried nearer to Pillau by the captors; and 
that when feized, flie was not lying in ariy « place 
ufually denominated” port. The evidence) upon the 
efled: of which the queftion arofe, waS) tbat.the vefiel 
came to anriiortpn the 14th November in about 16 fa- 
thoms water) about two German or nine Englifi miles 
from the fliorC) and ^s not at that^rime in the roa^s of 
Pillau j flie lay there) the mafter remaining on board) 
till the lyd^ when a boat with three foldiers came out 
from PHlaut and carried her into the inner harboltr ; 
the roads of Pillau terminate about one German mile 
from the fliore. It is ufual for veflels to unload part of 
their cargo befmre they go into the inner harbour olPiUaut 
when they draw too much water to gp in without it. 
Part rS her cargo was unloaded by die captors in the 
outer toads. Many (hips were in the fame place wait- 
ing dieir turn to unload) and get in over that bar. A 
merchant on fliore) to whom the cargo was conligned) 
was wahing an importunity to apprize tide veflel of the 
Vob. nr. D d danger 
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danger of going into Pillau, but could not efFe£t it ; due 
veiTelf however, was 'not waiting for information at the 
place where (he call anchor, but for an opportunity to 
get in $ and die queftion upon which the defence turned, 
was, whether, as the (hip was feized by a force coming 
out from her port of difcharge, while llie was waiting 
ofF the port for an opportunity to get in, this lofs was 
not within the warranty. Mansfield C. J. direfted the 
jury, that if they thought that the veffel was feized with- 
out the port, the capture was not within the terms of 
the warranty. The jury found a verdift for the Plain- 
tiff generally, fubjeft to the point referved, and with 
liberty, in the fecond cafe, to turn it into a fpecial 
verdia. 

Vaughan Serjt. in Hilary term 1812, obtained a rule 
nifi to fet afidc the verdidl and enter a nonfuit, againft 
which 

Shepherd and Befi Scrjts. in this term ftiewcd caufe. 
They urged that this could not be confldered as a cap- 
ture within the flxip*6 port of difcharge, the fliip when 
ca|)tured being three Engltfh miles further out at Xea 
than the place where jefTels were ufually known to un- 
load, and where the vefiel was captuted in the cafe of 
Brown V. Tierney y ante^ i. 5x7. ; yet in that cafe the 
Court held that the warranty did not difcharge the under- 
writer. he Blanc J. has, in the cafe of Dalgkifij v. 
Brooke, (fmee reported, 15 306.,) confirmed die 

decifion of this Court, that it makes no difference whe- 
ther the capturing force comes from the port of dif- 
charge, or from, any other quarter ; for he acknowledges 
that the mode of capture in the place, either as made 
byboat^ from the Ihore, or by privateers, or (hips of 
war, from the fea, is not the criterion for afeertaining 
the deferiptiou of the place where the capture was made, 

for 
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for that whether fL capture be or be not made in port, 
tnuft depend upon the place^ atld not on the mode of 
capture.” If a veflel were in a fituation where flie was 
commanded by the guns of a fort, perhaps that might 
be a medium to afcertain the extent ^f the port, ljut 
that is not the cafe here. The intention of the mafter 
to go into that port can make no difTerence. An inten- 
tion to deviate is not a deviation. In Dalglei/b v. Brooke^ 
the captors adiually did begin to unload the velTel in the 
fpot where Ihc laid, in order to lighten her. Lord Ellen^ 
borough in his judgment adverts to this : he fays, If 
the aflured chofe to come for the purpofe of*ldifcharging 
his cargo within the danger of a land rilk,” it would be 
within the warranty. In Jarman '^, Coape^ 13 Eajl^ 394. 
the fliip was landlocked in'' the Jahde by the headlands 
at the mouth of the river : the place where this fhip 
was captured was open fea. If it were intended that a 
force ifluing from and font by the government from the 
port of difeharge (hould be within the warranty, al- 
though the veffel was without the port, then every 
capture by a force fent out by that government, in 
whatfoever part of the globe the capture might be 
efFcfted, would be within the warranty. The intention 
of this contrail: merely was, that^when the veflel was in 
her port of difeharge, flie fliould not be taken by an 
enemy, fent by the government of that port, in the 
port. It is not unufual for the aflured to warrant, in 
larger terms, againft capture yvhile lying off a port 5 
but that is a difierent contrail; from this. This veflel 
was not got to a place which pofiibly could be her port 
of difeharge. 

Ltns^ MarJhalU and Vaughan Serjts. in fupport of the 
rule. The literal interpretation of the words 'has never 
been looked to by the Courts. In Dalgltijb v. Brooke the 
warranty was againft a capture in the port of difeharge# 
D d a but 
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1mi| it.VMlieUt to inclnde a capture in anopenroadilcilfi. 
Thn Gourt rnnft look to all the circumftances of the cafil^ 
ut^order^to.dificoTer. the true meaning of the parties. The 
^uirt niU feek fome broad, pl»n> intelligible principle, 
not depending upon the local limits of the roads, or of 
the. port, and fuch a principle has Lord EUeiAortugJb 
adopted. It was the plain meaning of both parties, that 
if this ibip ureretaken either in, or coming into, her port 
of de^nation, the Underwriters ihould be exempt from 
the I0&, with one qualification, that the force fhould come 
fnmt the pm't of delUnation. The warranted capture 
muft be b]b,the government of the pbce, not as m the 
Oafes of the Captures by the Tiljit privateer, of which 
Brown yf. Jiemey was. one, by an extraneous invading 
force. It is not therefore, as it has ‘been fu]^fed, im- 
material, whether a land or a fea-force effef); the capture. 
In the cafe of Dalglei/k v. Brooket the f%£t of the fhip’s 
difcharge in the fpot where (he was captured is fuppofed 
to have made that fpot an elective port of difcharge ; but 
that only fliews, that not themere letter, but the fpirit of 
the contra^ is to be attended to. There is no fenfe in 
the diftinQion, that the unloading was in the fpot where 
the (hip firft chofe to lie. She might (hift her ground. 
The more enlarged view muft be, that the port means 
the place where (lie is to unload, and whether it be 9, 
8, or 7 miles diftant from the fhore, whether within the 
foad,or within the eaputpertust can make no difterence : 
^nce the warranty extends without die port, ftridlly fo 
called, it is not neceflary the (hip (hould be widun the 
roads. If die Courts 6nce abandon the ftriA letter of 
the warranty, as they^have done, they can put no other 
limit, than to fay, that every (lup (topping here, whether 
Viridiin or without the roads, is widiin the warranty : 
that when (he cafts her anchor, and makes her eledion 
<of a market, (he is come to her port, and her waiting the 
poffibility of time and feafon with a view to bring her 

feme- 
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Amewhat nearer to her port, fignifiet notr.ibe hai paft 
hw rojrage by fea, and is come to lier-poit. IMloiibt- 
edly, if ihe had ohofmi to-lie off at a'great diftairbe, ibr 
itbe fidce'of ptefernng her,Ubetty-of-eIe£lion, in -cafe her 
coining nearer would take away her option of proceeding 
further, it would have been different: bot wheAer ihe ii 
in that fitttatkm which may maife it convenient-fw her 
to drop in a mile or two^ nearer before fee difdiaiges her 
mrgo, ffgnifies not. Daigle^ v. Breoit certainly goes 
on this ground, that the Ihip was come to her port of 
difcharge,- and was not deftined to any ulterior place. 
The fpirit of Lord ElUnlmmghl% judginenj^is, liow 
can we adopt the meaning given to the word * port* ia 
this narrow fenfe ? Whenever a. fliip enters from the 
high feas into any haven, and has felefled that as the 
place of her difcharge, there the underwriter's rilk is at 
an end but even in that cafe the fliip was not within 
the haven. This is therefore the port of difcharge, not 
becaufe the veffel was locally within the port, but becaufe 
ihe had got to the place where (he was to ftop, in order to 
adopt fuch furtlrer meafures as the circumftances Ihould 
require. The only queftion is, whether j(he was got to 
PiJ/au ? Had (he quitted the high feas, as to all purpofes 
of failing on the high feas ? Had ihe call her anchm 
with any other purpofe than to get further in to her port 
of unloading, when opportunity ferves f The fa£l: is 
proved, and the rilk is therefore thrown off the under* 
writers, on . the ajhured. Tins is ^holly a new cafe. 
l^CbatHire The,.^ip jpiuft taken within the limits 
of the govpr^e^t : it is riot brought witbin.the. warranty 
merely by reafon of the government fending out a force} 
thsd Cbfct may take the &ip at any diftance. Thjs word 
conhf^lidon^oes hot apply to a (hip taken 9t fea. This 
plape is oi^fOf^lh^ reach of ;^e gun^] PalgUyh v. BrotAt 
does not militate becaufe the 
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policy ia that cafe nerer was intended to protefl the- 
updetwriters from fach a rifk. 

Mansfield C. J* 'fhis cafe of Dalglei/h v. Broolt 
ceritainly cannot be reconciled to the decifion in Brown 
V. Tierney. There is no folid diflinftion between the latter 
cafe and this. The intent of tlie parties who entered into 
this contra£): certainly was^ that whether the lliip lay 
6s or 7 ) or 8 ) or 9 miles from the Ihorc, if fhe could be 
taken by one or two foldiers going out in a boat, which 
never would go out to what is properly called the open 
fea, or byiany fuch force coming from the government 
of the country, the underwriters Ihould be proteAed ; 
but the contract is fuch as the parties have made it t 
and if it does not effeftuate their purpofe, the Court can- 
not apply a remedy. It is very defirable that the deci- 
fions of the Courts (hould agree, and the cafe of Brown 
V. Turney is very much fliaken by that of DalgleiJIj v. 
Brooke. 

Cur. adv. vult. 


Mansfield C. J. now delivered the opinion of the 
Court. He recapitulated the terms of the policy, and 
the warranty to be free from conlifeatiofi by the govern- 
ment in the (hip's port or ports of difeharge. There 
certainly have again and again been recoveries in cafes 
where as in that firft cafe of capture by a privateer from 
Duintxicy and anotl^r cafe of capture off Wifmary the 
underwriters have been made liable for the capture, being 
a capture of that very ft)rt which they intended to guard 
againft, but had not fufficiently exprefled, viz. any fort 
of capture by a force iffuing out of the port to wKich 
they were deftined. In this cafe I am not fure that they 
did not mean to exprefs ‘*iany fort of capture by the 
government of the Ihtp’s port or ports of difeharge if 

they 
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they had faid of’’ inftead of << in^” Aey would have 
been fafe ; and I have looked at it again and again, to fee 
if I could give the fame fenfe to the word ^ in,” as to 
the word << of but I think it cannot be done, and it was 
not contended that it could be fo conftrued. It might 
have happened in this, as in many other inftances, that 
the (hip went into the port, for the very purpofe of giv- 
ing notice of her circumltances, and that the foldiers 
might come out to take her. In this, cafe certainly the 
fliip intended to go into Pillau, and all on board in- 
tended it s fhe was clearly not waiting off the port to^gain 
intelligence : fhe had no idea of waiting for information, 
it was decided that flic fliould go into P/7///f/;.and the 
queftion is, whether having come to an anchor with that 
intention, ihe fliodld be deemed to be within the port. 
It was clear that this (hip was not got into the roads of 
Pillauy flie was in a place where no (hip had ever begun 
to unload, one, two, or three miles without any place 
where (hips have ever been accuftomed to unload. Can 
we then fay that the underwriters are proteffed under 
this warranty ? Under this word in,” thq capture or 
confifeation muft begin in the port of difeharge, and we 
cannot fay that the lofs comes within the warranty, be* 
caufe Ihe was very near it, but was not ** in” her pevt 
of difeharge. I was« in hope that the Court of King’s 
Bench would have carried this warranty furtHer in thei^ 
interpretation in the cafe from the port of JVifmar, but 
they have not done it. Confidering bc^th cafes tlterefore,we 
mull fay, that we cannot difeharge the underwriters from 
this rifle, an^^that it is not within the warranty. In the 
cafe of Dalgleijb v. Brobhe^ in die Court of King’s Bench, 
the (hip was aflually in a place "where Ihips. began to 
unload, and where Ihe did unload : we mud therefore 
.fay, that the Plaintiffs art entitled to recoven The 
underwriters have certainly been very unfortunate in 
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dioice of their expiefEons, but fuch is the ctw*' 
tn& the^ have made, and this is our interptetatioa 
of it. 

Rule difcliarged. 


, The Court extended the permiffion to turn die cafe 
into a fpecial Terdi£k to both the caufes, and all others 
upon the fame policy, on brii^ng die money into court 
within a week.' 


In. Mithadmat term 1812, the coupfel having been* 
as before mentioned, unable to agree oh any terms 
defcriptite Qf the fa 3 s of the cafe, which would not, at 
they conceived, be condufive of the ^ueftion on the one 
fide or die other, Shepherd moved that the Court would 
fettle the fpecial verdid. 


Per Curiam, The Court did not hear the caufe 
tried : how can they lay in what terms die fpecial ver* 
didk lhall be drawn. 


Lent^ni FaughaaS^tf, urged that the parties wanted 
to rsufe the queftion of law, and prayed that if the Court 
cohld not fettle th^lpecial verdiA, then the Defendants 
might be ^owed to put it into th# lhape of a bill of 
exception|, or \ demurrer to evidence ; as the parties 
wifiied to ^[gue, the doQrine, in which they conceived 
themfelves ^pported by the cafe of Jarman v. Ceapef 
that every place where a Ihip is, or can be.^taken by a 
land force ifluing fromTfhe port, U a pladb within the 
port. • 

Mansfield C. J. As you now ftate the fa£t, it is 
quite ridiculous to turn this bafe into a fpecial verdift : 
if the ihip was at the diftance of two German miles, it 

*3 h- 



IN tuc Fun^*sfec<M«j»^ir«4LK or GEORGt III. 

16 impoinble to contend (he was in port. According to 
the Defendant’s do£irine» if a (hip in the very of 
PUlau is taken by a privateer from another place» which^ 
in violation of the neutrality of the port^ runs in, and 
takes the veflels, the Court ought to bold that that was 
not a capture in port. {^Lens admitted Ais cpnfe- 
quence.] I really do not think this Court ought to 
give their fanfiion to a fpecial verdiA to be carried to 
another court upon a point, upon which no fort of 
doubt can be raifed ; and unlcfs we can overturn every 
cafe which has been hitherto decided, in both courts, 
there is no point here : if the faA had been found the 
other .way, and the (hip had begun unloading; at this 
place where (he lay, there migh^have been a queftion \ 
but we cannot do it, where we have not a doubt upon 
the point. The confequence is, that there mu(t be a 
judgment for the Plaintiff. 






V. 


Heath J. A bill of exceptions would not aid the 
Defendant. If the poiot cannot be raifed* the verdifl 
znuft Hand. • > 

Chambre J. If the defendants had tendered a bill 
of exceptions at trial* it would not Jiave fubjeded the 
Court to the iniputa|ioa of fan^Iioning an abfurditf .} 
but to permit it to be tendered no^* would be^he fpe> 
cial indulgence of the Court* and would be .giving it 
their fan£lioh. The term eppfifeation inoft ftrongly 
implies that the Ihip is to be within the limit of, a mu> 
nicipal jurifdi|^ion* where the «municipaL force wUl 
come out and take her; befides, it is to be proved on 
the Defendants’ part* what are the limits of th^ port of 
difeharge* in order to Ihew that tl^ ihip came within it* 
but he does not fliew that. .. 
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Gibbs J. ' Whether the {hip vras in port or not| is ^ 
fafl of ^hicb the Court cannot judge merely from 
feeing that the (hip anchored at fuch and fuch dillances 
from fuch and fuch points. I was very defirous to hear 
my hvothor Faughafi, becaufe I was fully of opinion 
with the PlaintilF’s counfel, and wifhed to be correfted 
if wrong. No fpecial verdici can be made in this cafe 
certainly. The evidence that the (hip was intended 
to go into port, not that (he was in port ; and upon tha 
fafts ftated by fhd Chief Judice, there can be no point. 
The Defendant will remember it is for the underwriters 
to bring themfelves within the exception, by (hewing 
that (he was in port when taken : it is not for the Plain- 
tiff to (hew (lie was not in port. I think the De- 
fendants rely too much from DalgUi/A v. Broohe, No 
doubt the underwriters meant to guard themfelves 
againft all land captures : but in order to obtain that 
end, they ought to have made a more appropriate con- 
traft. They thought they fliould attain it by guarding 
againd all captures in port, but it is againd captuiT‘i in 
port that 4fcey have guarded. It is cited by the Defend- 
ants’ counfel as the doflrinc of the Court of King’s 
Bench In Jarrnai} v. Coape that that Court has extended 
the term port” fo widely as to cover all land rl(ks. 
To what extent that Court would^extend the principle, 
the Defendants do not fay, but I do not apprehend the 
Court of King’s Bench have gone fo far, as to hold that 
to be the port, where vefTels do not unload. See what 
mondrous confequenccs it would lead to, if either when 
a vclTel having arrived in the port, is captured in the po^^ 
by an extrJileous nav^al force, that is not to be deemed a 
capture tn tlie port ; or if, when a veflTel lying at any dif- 
tance out of the port, is captured by a force iffuing out 
of the port, that is to be conlidered as a capture in the 
port ! It is impol&ble to contend th^t this do£frine is 
5 
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Co prevail. The language of Le Blanc J., in Jarman v. 
Coape^ which is relied on, does not warrant the inference. 
If the (hip coines within the haven, and lies there, 
meaning to begin to unload her cargo in that place, I 
do not think there will be any difficulty in fiying that 
file is withinv the port ! And Lord lillenlorow^h left it 
to the jury, who, with their ufual good fenfe, found 
Ihe was then in a fpot excrfxpt from moll fea rilks, and 
lial^le only to the rilks of the fpot where Ihe intended to 
unload. ' . " 

Judgment for tlic Plaintiffi 


1812. 
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ARGUED ANi> DETERMINED 

lit TUB 

EXCHEQUER-CHAMBER, 

IN 

Eafler Term, 

In the Fifty4econd Tear of the Reign of George III. 


Burdbtt, Bart. v. The Right Honourable -April 
Charles Abbot, Speaker . of the Houfe of 
Commons. 

'JTHIS was a writ of error brought to revcrfe a jodg- To an aAion of 
ment of the Court of King’s Bench, given for the the 

^ . .... Speaker of the 

Defendant, upon a demurrer to ms fecond and third Hoofe of Com- 

inoiif* for fi>rcibl)r» 

atidj with the aiHftance of armed foldien, breaking into the me/fiiage of the Phiintiffi 
(the outer door being (but and faftenedjy and arrefting him tbere^ and taking him to the 
ToM'er of London^ and implifoning him there ; it is a legal juftification and bar to p’ead, 
that a parliament wia hel^ which was during the period of the trefpafles com- 
phined of; that the Plaintiff wu a Memb^ of the Houfe of Commons ; and that the 
Houle having reMved ^ that a certain iettcTf ItCe/'in CobbePi Weekly Rtgifler^ was a 
libdloua and fcindalous papery refledUng on tiMr Jult righls and privileges of the Houicy 
and that the Plaintilii who had admitted that the fald lettery &c. was printed by his 
authorityf had been hereby guilty of a ||^each of the^vileges of that Houfe;” and 
having ordered tliiUi*for his laid oftnee he diould be committed to the Tower, and that 
the Spiikar ihoold ifliid his waiftat accordingly; the Defendanty as Speakery in exe- 
cution of the find ordif^ ifliied his warrant to the Seijeant at Armsy to whom the exe- 
cution fuch warrant belongedy to airefi the Pleintifiy and commit him to the cuftody 
of the Lieutenant of the Tower ; and ilhied another wairanf to the Lieutenant of the 
Tower to receive and detain tJie PUintiff in cufbdy during the pleafure of the Houfe ; 
by virtue of wbichdrft wvrant the Seijeaot al Aims went to the meffuage of the Plain- 
tiffy wbm be then was» to execute it ; and becaulh the ^outir door was failenedy and 
he could not enlferp tffcer^mdible notifioiUMa of his purpolb^ and demand made of ad- 
he» by the aflttanrt of the laid dddinrv 'broke and entered the Plaintiff’s 
inaffuiigeyaiid anefted# and conveyed him to the Tower, Yher« he was received and 
Hetiinid in cuftodyt niMlar Uw gte wananCy by the Lieutenant of die Tower* 

Voi..rV, Ff pleas. 
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pleas, in an aQion of , trefpafs. The pleadings, argu- 
ments* of the counfel in the co^rt below, and judgment 
of that Court, are fully reported, 14 i. The writ 
of error "was argued in the Court of Exchequer-chamber 
m Hilary term Clifford for the Plaintilf in error, 

and Richardfon for the Defendant in error, and in the 
prefent term Clifford was heard in reply, and die Court 
initnediately .gave judgment. 

Clfford inverted the order in which Lord FAlenhorough 
had in his judgment, \£^EaJl^ 134. cbnfidered the points 
of tliis cafe, and profefled to examine, firll. Whether 
the means which had been ufjd for the execution of the 
Speaker’s warrant, fuppofing the warrant valitl, were 
by law juflifiablc ; fecondly, Whether, fuppofing the 
Houfe to have fuch an authority in general, it had in 
tliis cafe been well executed by the warrant, fuch as it 
was clifclofcd by the pleadings ; and, diirdly, Whether 
the Houfe of Commons has «by law any authority to 
commit in cafes of libel as for a breach of privilege ; and 
he contended, firft, that it was not made out, either 
upon the ground of reafon and nccelTity, or by the evi- 
dence of ufage and praff ice, by any legiflative recogni- 
tion, or by any well-eftabliflied precedents and autho- 
rities of the judgments of the Courts of law, that the 
Houfe of Commons had power to commit for fuch con- 
tempts as tlii^,* Secondly, That the rfefolution of the 
Houfe, that the Plaintiff had been guilty of a 4 )reach of 
its privild^es, and the order made for his commitment 
for that offence, were not in conformity to*their power ; 
that the warrant made by the Speaker^ embracing the 
refolutioii and order of the Houfe, was not made ia the 
due execution of their order, and that the mode of exe- 
cuting the warrant, by breaking the Houfe, after due 
notification and demand of adm^ance without effeff, 
was not juftifiable on the ground oiits being a procefs of 

contempt. 
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contempt^ to vrhich the peifortal privilege of the indivi- 
dual in refpeft to his Houfe, muft give vray fbr the public 
good* As to the firfl: point he made a marked di(lin£lion) 
and denied that It ever had been^ or would be ar- 
gued for the PlaIntiiF in ertor^ that the Houfe of Com- 
mons had not| like every Other Courts authority to 
conunit for a contempt/ But this was a commitment 
for a libeli a paft tranfadioDi not tending to any ob-^ 
ftrudion of the proceedings of the Houfe ; and if they 
might commit for a libel under thofe circumftances^ 
they might, for the like reaibn, commit at the meeting 
of Parliament, after an adjournment for months, foi* 
a libel publifhed while the Houfe was not fitting. He 
obferved that the courfe of proceeding by aflion was 
not only more refpedful to the Houfe than a proceed- 
ing by Aa^eas corpus would have been, but alfo more 
cfFedual, for that it would have been iinpoflible to mife 
upon the return to a writ of Aakas corpus, mTnyy of the 
points which were raifed by this aflioti. For inflaftcc, 
if fuch a writ had been direfted to thdiieutcyiant of tJio 
Tower, he would have returned that he had the pri- 
foner in cuftody by virtue of the Speaker's warrant; but 
his return would not have fhewn the military force 
which w^s employed in taking him, nor the bteakirlg of 
the houfe. A groat miftake had pervaded all books » 
and fpeeches on this fubjc£l:,in confufing the High Court 
of Parliament, which confifts of King, Xords, and Com- 
mons, with one branch of it. Tlie Court of King's 
Bench have faid that the two Hdtifcs formerly fate to- 
gether, and th^ tl|ough k be within time 6f memory 
that they feparatedByet each hath Iretaindd its {bare of 
the authority. Biff if this were to bO pleaded, it would 
be neceffai^ to verify the plea by proof, and there ii 
not even -A difium ' or pal!age in any writer of authority 
that they r?er did fit together. The 49th of 3. is« 
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the tirft period at %)ueh (he Houfe of Commons has 
been mentioned to etift^ and it does not appear that 
the two Houfes then fate together. There is no eri« 
dence that ever they £ite togetWi except when they met 
for the ptttpofe of hearing the king^s fpeech, or on 
conferences, or on impeachments in WtJhninfitt-hiAl. 
But if they £ite togcriier, it does not follow that each 
feparately had the time power as the whole united. If 
by feparation they retain that power, pari ratione^ a 
committee of the Houfe of Commons is endowed with 
the like power to commit for a contempt, whidi was 
never yet contended for. The warrant does not (hew 
where the libel was publilhed, or under what citcum* 
fiances : therefore this Court is to refolve, whether the 
publilhing a libel, generally, and under all circam> 
fiances, is a contempt of the Houfe of Commons. As 
in FUahanri/t cafe, 9 Cm. Joum, 26 Mareb 1681, 
where an impeachment having been preferred by the 
Houfe of Commons, the Houfe of Lords had refufed to 
proceed on the impeachment, diinlung it was a cafe for 
the judges of the land, uid the Houfe of Commons had 
refolved that for any nfferior Court to proceed againft 
Fitziarrist Of ^uiy other perfon lying under an impeach- 
ment. in pariioment, for riie fame crimes of which he 
or they (kand impeached, was a high breach of the pri- 
vilege of parliament, and the Court of King’s Bench 
tried him, and Ise was executed ) the Houfe of Com- 
mons committed Sertj. who argued it, fora con- 
tempt. Suppofe they bad committed the Judges of the 
Court of King’s Beach, uNmId this Court entertain ju- 
risdiftion of that cafe, omuouM they fiiy the Court of 
the Hdufe of C!omibons.was fo paramount, that they^ 
oould'commit the judges of the land for ‘deciding ac- 
cmrduqg to tite laUr and their okthe ? It is' feid, rids 
beinjga ;c^mitment for a contempt, n^'^odl'ey' CuuIt 
cani^lve; ftii^^s cafe, ^n».l3p;‘re«g£MC.J. cites 
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- two cafes from Meor, 839. of petf^ns, committed ,bf the i8u. 
Chancellor upon a contempt^ and upon return tber^ 
made to a writ of Ae^At/ admitted to bail} and in - 
Meor are eight different precedents of perfons committed 
by the Chancellor, and High Commillion Court, and Priicy 
Council, who were liberated by the Court of Kin^s 
Bench. And is it not to be fuppofed that the Lord 
Keeper, and thofe Courts, underftood the extent of 
their authority to commit, as as the Court of the ' 

Houfe of Commons, and that if the Court of King’s 
Bench had exceeded its jurifdi£lion, they would have 
aflerted their privileges ? Thefe are not the only cafes 
where the Court. of King’s Bench hath difcharged per* 
fons committed, on account of the generality of the 
commitment. SeUen, 6th vol. 1938., argument of 7th 
jfpril 1628, on the perfonal liberty of the perfon of 
every freeman: in page 1970 is Sir Samuel Salto^all’t 
cafe, HU. 1 2 Jac. : « he was committed to the Fleet 
per manJatum domini regie : and beiides, by the Court of 
Chancery, for difobeying an order of that Court, and is 
returned upon his ioieas corpus to be therefore detained : 
aiKl it is true that a remittitur is entered on the roll, but 
it is only a remittitur prifinet- prudi&.y without jueu/^ 
feeundum legem delUeratus fuerit t and in truth it appears 
on the record, that the Court gave the warden of the 
Fleet three feveral days, at three feverai timet, tp amend 
his return } and' in the iuterimt remittitur prifatue- pretd, 

Certunly if the Court had thottght thK Ae return had 
been good, they would not have given fo many days to- 
have amended -.(t,- For y[\.dpl^aeidetteitn.dm*\repth 9 A 
been fufficient id the. csfe,/why ^efi 
amended 7 ” In Tr. 13 < 7 ior. ret. 7.1- dw cafwof. thermit . 

Sir S. SuUoq/fall,}*i^..is te{mi>ed l»y the waidea of the- 
FUtt, as in tlw cafei^ore, snd.geaeiaUj remittdtar i$ . 
in the roll} which ^ppres nodung at all tluu.theiiel^ 
dte Court tl^ug^be mighf act by ,h,W^ h* tutlwvtd} ’ 
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and befidcs, in both cafes He (lood committed alfo .for 
difobeying an order in the Chancery.” If the King and 
die Court of Chancery together cornmittingi the commit- 
ment is void, becaufe no caufe for it is dxprefled on the 
warrant, it is not to be contended that when the Houfe 
pf Commons commits witljotrt caufc afligned, the Courts 
of law have not power to difeharge. But it is anfwered, 
the power and jurifdi£iion of the Court of Chancery 
was then in its infancy, anxl not yet confirmed. Now 
pne of thefe cafes was in HiL 12 Jac, t.; and it is 
curious, that only one year before, there was an inquiry 
and dffeuflion of the powers of Chancery ; and it is 
referred to Ellefmere and others to inquire of the relief 
given in the reign of Henry the Seventh, and they return, 
I Rep^ in Chanc. ad calccm^ p. 12., that the judges them- 
felvcs in their own courts, when there appeared to them 
matters of equity, becuufc they by their oath and office 
could not ftay the judgment, except itwerc fome fmall time, 
had direfled the parties to feek relief in Chancery ^ aqd 
that it had been done not only In the times of the fevc- 
ral chancellors, but by the judges themfelves, and that 
without any difficulty, while they (at in Chancery in the va- 
cancy or abfence of the Chancellor. Since then die Court 
of Chancery, in the reign of Henry the Seventh, had the 
power of granting injunctions againft the proceedings of 
the Courts of Wejlfninjler’hall: what can more ftrongly 
prove their power ? The Court will look, dien, on the 
face of the warrants. If they faw .there fet put as a 
libel, that which, as lawyers, they thought purely in- 
nocent, the Court would not thereupon fanCtiongthe impri- 
fonment of any BritiJI> fubjeCl:. Is it, then, for the Houfe 
of Commons to profit by their own ncgleCl in oipt fetting 
out the libel ? It is an attempt dexteroully to exclude the 
authority of the judges of the land, which will not fucceed. 
- Next, 'As to the fecond point, which is the m^in point 
in the caulQ the breaking open the door?^ The meafuro 

has 
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has been d^fendt^ principally, by. analogy to, rather than 
oxif the autbotlty of Semain^s qafe, and thati not as the. cafe 
is related by Lord Cote, 5 Rep. 9 1 whofe report has been 
ftudioudy kept back, and has never been ciied by the 
Defendant’s counfel, but from the cafe of Seyman y. 
OrePmmy Cro. Eliz. 908., be(^ufe o£ an expreflipii which 
has inadvertently crept into Crohi^ report ; his words 
are, “ And note, that Williams agreed with the opinion 
of Tvlverton and Fenner in omnibus ; and that the flierilF 
might not break any man’s houfe to take execution, 
unlcfs in the Qiicen''% cafe, or fo;* a contempt, &c.” And 
the Court of King’s Bench have proceeded niSllnly on 
this cafe, arguing by analogy, that if the flieriff may 
break open for a contempt, fo may the officer of the 
Houfe of Commons. It is rather a loofe report, if a 
ground for fo great a matter as the breaking open a 
houfe is included in an “ 8tc.” There are four reports 
of this cafe : one is Lord Coke^s^ who fays, it was ruled, 
that for felony, or fufpicion of felony, the King’s officer 
may break the houfe to apprehend the felon j and 
that for two rcafonsj r. for the commonwealth# for it 
is for the good of the commonwealth to apprehend fe- 
lon^ j 2. in every felony the King hath iiitcreft, and 
where the King hath interclt, the writ is, tm omittas 
propter aliquam libertatem^ and fo tlie liberty or privilege 
of an houfe doth not hold againft the King. It hath in-^ 
deed been faid, that the Houfe of Commons hath the 
power to break the houfe, bccaufe it is for the common** 
wealth that it fliould have in fuch a. cafe to break open 
a houfe} but in judgment of law that only is for the 
commonwealth which is done by. the officers of the 
king, as head of the executive power. And as to that 
which is faid by Croke^ that. Williams agreed with 
Fenner, and Telverton in omnibus^ hear Telverton^a own 
report, p. 28.. unlefs it be on a capias utlagaium, which 
}6thefukof the queen fortheooptempt of the party, it is 
F f 4 not 
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i 8 m. not bwful-fot' flieiif to enter tbe lioiife onlefi it be 
opeOf ae the iStb ifEJw. 4 . ist which wae gniittjd 
by all the, Juftifin(,; contrary to the bode i1t£dw. '2. 

Amor. Eatcy^uH. Meerf668» reports the cafe in nearlj the 
fame language as Ttlverton. >The prefent tafe is not 
that of a procefs at the fuit of the Ring, but of a ftd>- 
jefl ; and the counfel for the Defendant has not read 
even the report in Cnk, but only the note at the end: 
for in Cn. it is faid, *' but upon a capiai uttugatiim Uie 
fheriff may well enter any man’s houfe to apprehend 
him; for no place ought to proteA him againft the 
queen ; land he being out of the law, (hall not have die 
protedhion of the law. MaUverer r. Spiniit, 
was cited : there the words are, ** yet we may well agree 
that in fome cafes a man may juilify a tort done' ; and 
this is in cafes which found for the common weal. As 
in time of war, a man may well juftify building afortU 
fication upon another man’s land, without licence. AUb 
one may juftify pulling down a houfe which is on fire, 
for the fafeguard of the houfes of the neighbours j for 
thefc a|;e cafes of common weal. So it is, if a {faeriff 
purfue a felon to a houfe, and, to take the felon, he 
breaks the door of the houfe ; this is juftifiable, becaufe it 
is for the common weal that fuch felons Ibould be:takm.'’ 
l^he notes to Vjtr written by Trtiy C. J. are of equil att» 
thority with tbetezt. Anote, ibid, is, " the common " 
law no houfe may be broken open by the officer of the 
King at the fuit of a common {Krfi>n, otberwife at the Hut 
of the King; but now, by ai Jae, i. c. ip./ 8 ^, concermng 
bankrupts, the commiffioners.may break c^en tb» houfe 
of another fer thedebtof the debCMr; aadif bankrupts, 
convey their, goods to ffieh nsighbeur’s- houfe;-. the cobs* .. 
miffioners canupt, but the (htnff iBay,;bi«dc opomdie' 
houfe* becM^e be is the f«om.offiasrof dm^Kiog. Thu 
conMaiffiooenmay brsskapen the bsolh orffiipof«o> 
ther to get batikK»]^C 4 oqd»’’ .^Tettho. imdc of 

die 
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th« ftfetitle ase fnerali -giving |iD«8rt6iMcalf «peii» not 
only die traakSy cheft«> ihopt, amt'eMreiKittiel, bat idfo 
die houlev Bad ^cunbeVs «her» the good* w» or diall be 
wpute^ (o .be) ye^ diongh die coMmiffiMers might 
break ^ bodtlui and-'the i^ps» yet to break the houfe* 
the ihedfiv who is die officer of ffieKing« is necefisfy.” 
And tins, althouj^ the officer or officers are> by the 
words of the ftatutey^o be appointed by the vrarrant of 
the commiffioners under their hand and feal. It fliould 
feem that the warrant is to be dire£led to the ffietiff» 
not to the meflenger» or^ny other officer merely ap- 
pointed by the commiffioners of bankrupt } for the mef- 
fenger cannot call out the fojfe comitatut in cafe of 
refiftance. After diligent fearch, however, no inftance 
appears of any warrant direfted by the commiffioners of 
bankrupt to any one to break open an. houfe: but this 
cafe fliews what the opinion of the judges of that time 
was, that by this ftatute die commiffioners could not 
break a houfe without the help of the fwom officer of 
the long. Briggj* cafe, r R«. Rep. 33^. On an attach- 
ment againft Briggs^ Coh faid that an attachment is a 
non kmittas in itfelf, and that therefore the iheriff may 
break his hoide to take him; for the writ is for his 
perfon. In the fame book, tta and 1^4. are reports of 
proceedings againft the fiiine Defendant upon a' gm wai*- 
ranto for a cldm of a foreft; and thence it is tobe gathered, 
diat the attachment was upon foftie offence againft the 
foreft ladrs,. winch WcfTe fe fevele, that under the writ de 
botfiine repUgumloy the cafes' liot bailable ate,'d!r asMOr m- 
fRfiMx, and Seeing nO more of the re- 

cord, dian di», 'die fair conclulhm is,' that die aftach- 
ment was for one of thefe excepted cSfn.' Nhlft; aa (0 
die employment of o-miOtary force : the. plea ftates that 
it was' a tmtavcsienc way'i- it does not ftate ■diat -ft was 
adoptedion' accomt cf the Tefafsli of the flttfdffito call 
out'the/ig^sissifMKr.' ffii-rfslcn ft'left to conjefhnre. ' 

What 
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What right has the; Houfe of Commons to call out a 
military force ? We muft fuppoie .that the Comman- 
der in Chief, and Secretary of State, have refufed to 
fend the military force,, before the Houfe of Commons 
could call out this force- Why have they i^ot then com- 
mitted the Commander in Chief and Secretary of State 
for a contempt? In 1784 the Houfe of Commons 
paiTed a vote, that the minifter had loft the confidence 
of the Houfe. Suppofc on his obftinately continuing in 
ofiice they had voted him guilty of a contempt ! If they 
had caught him in the Houfe, the Serjeant Arms 
might take him. If he had fortified himfelf in his 
own houfe, would any magiftrate or officer of the 
crown have fent conftables to take him I Would the 
Commander in Chief be guilty of a contempt for re- 
fufing to lend a military force for fuch a purpofe ? It 
may be admitted that where there is the right, there 
are the means of efledbing it. If then the Houfe 
lias not the power of cffeftlng it, that is a plain 
proof it has not the right. The hitp TS/luBurie fays, 
the Hou<e of Commons, as if w^as never inftituted 
for the fupport of peace and fubordination, is miferably 
appointed for that fervice, having no ftronger weapon 
than its mace, nor any better officer than its ferjeant at 
arms, whom it can command of its own proper autho- 
rity,” Next, zfi to the queftion of privilege, in the re- 
port of the cafe in the court below will be found every 
cafe that is of any authority ; and there is no one in- 
ftauce in which cither the Houfe of Lords or the Houfe 
of Commons hath committed for a libel, as for a con- 
tempt. And in the earlier times, until the reign of 
Henry the Eighth, the Houfe of Commons never com- 
mitted, even for a£tual obftruftions, unlefs after peti- 
tioning cither the King, or the Houfe of Lords, and where 
the cafe had been afterwards referred back to them- 
IVlycsl III the judgment of the Court of JCinj^’s Bench 

it 
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it U ftated that dier<^ a ftatutablc, recognition of this 
powerj and two ilututes are cited 'in fupport of the docr 
ttine : the firft is, that which was nude by reafon of 
Strede^^ cafe in 4 Hen- 8. r. 8.,, in the Appendix of 
Ruffkead^% ftatutes, W. 9. 1 1 5'* It w-as, the cafe of im- 

prifonment of a member in a dark dungeon under 
ground, where he was kept in iroiis^ on bread and water, 
till he gave fecurity for payment of a fum. There (;ould 
not be a grofler breach of privilege ; but the Houfc do 
not vote it fuch; the Icgiflature makes an aft of par- 
liament, making it for the firit time a breach of privi- 
lege, and enaft that the condemnation and execution 
fliall be void : it is both a declaratory and enafting aft ; 
and it enafts, / 3 j that if any perfon be troubled con- 
trary to that ordinance, he fliall have aElion on the cafe 
againft every fuch perfon or perfons fo vexing or 
troubling any, contrary to that ordinance- It furniihes 
tliis inference then. For fo ftrong and grofs a breach of 
privilege, the Houfe does not punifli Uie court of llan- 
naries, or perfon imprifoning ^ and only gives to the 
party injured, not for the prefent, but far any future 
injury, an action on the cafe. The aft was done when 
parliament was not fitting j and fo it was no obftruftion 
of their proceedings ; and foherc, the libel of theriaintiff 
being a.cenfure on a part tranfaftion of the Houfe, was 
no obftruftion of the proceedings of thcHoufc. The other 
llatute is that of i Jac. i. r. 13., it is entitled, «« an aft for 
new executions to be fued againfl any which fliaft hereafter 
be delivered out of execution by privilege of parliament, 
andfor difehargeof them out of whofe cuftody fuch perfons 
fliall be delivered.” The concluding claufe provides that 
f* nothing therein contained fliall extend to the dimiiiifla- 
ing of any punifliment to be thereafter, by cenfure of 
parliament inftifted upon^any perfon which thereafter fliall 
make or procure tp be made any .fuch»ar^e(|t as is therein 
^forefaid.” It is faid this is a parliamentary recognition 
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ol flight of parliment to poniihatTefts. ItUyiadM^t 
t pttlbmeotarp recognition of" the right of the Houie to 
fVer^ fuch aneftt a» dierem are mentioned } but thofe 
are arrefts made pending the fitting of parliament^ 
which are actual obftmftions. But an ad referring 
to the Houfe one privilege in an efpecial cafe« where the 
privilege is abfolutely neeeflarjr for carrying on the hnf> 
nefs of the country, is not a general recognition or declara> 
tion of the rights of parliament to punifli in all fuch cafes. 
Thefe are the only ftatutes which have been cited 
as fumilhing a legiflarive recognition of the alleged 
right. Next are to be confidered the cafes which are 
fuppofed to furnifii authority as precedents. Foftponing 
Thorpfi cafe, the firft is the cafe of Ferrerst x HatfePs 
Prtc. 53., who being a member of the Houfe of Com* 
mons, and being atrefted in Lendont the Houfe fent 
thrir Seijeant at Arms to the Ctmpurt to demand deli- 
very of the prifoner, and an afiray enfiung, and the Ser- 
jeant being repelled, his mace broken, and his fervant 
beaten, the Lowa Houfe complrined to the Houfe of 
Pews, who 'judging the contempt to be very great, 
referred the punilhment thereof to the order of the Com- 
mons Houfe. They refufed the writ which Lonl Oum- 
cellor AtuUey offered them, they being of a clear opinbn 
that ,all commandments and other aQs proceeding from 
the nether Houfe, were to be done and executed by 
their Serjeant without writ, only by Ihew of his mace, 
which was lus warrant } and they fent their Serjeant to 
require the delivery of Ftrrertt who was then given op, 
and on the following day the Sherifi were^ fent to the 
TowTf and Arir officers to Netagate. This is ri^e firft 
attempt of the Lower Houfe to vindicate their privileges 
by their own authority : but here it is to be obfenred, 
firftt that th^ did not attempt it but by the authority 
of ^ .Houfe of Peers} next, that it. is a cafe of a 
' ' tt . .. mixed 
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oatoref *ad- diat Iftrrtrs mi entitled 
vilege 88 a fervant of ^ King, even' if hehad not l^en 
a member of the Konfieof Corifmons } tiuidlf* tiiit it U 
pvnilhed as a contempt theH%hConrt of ParUament^ 
confifting of the King* 'Lords, and Commons, as his 
hbjefty ftates, in his addrefs to both Houfes. " And 
fur^er we be informed by our judges, tiiat ure at no 
time ftand fo highly in our eftate royal, as in tite time 
of parihunent, wherein we, as head, and you as members, 
are conjoined and knit together into one body politic, 
fo as whatfoever offence or injury daring that time is 
ofiered to the meaneft member of the Houfe, is to be 
judged as done againft our pofon apd the whole court 
of parliament; which prerogative of tine court 'is fo 
great, (as our learned counfel informeth us,) as all aRs 
and procefles coming out of any other inferior court, muft 
for the time ceafe and give place to the higheft.” <* Where- 
upon Sir Eiwari Mentagut then Lord Chief Jhftice^ 
very gravely declared his opinion, confirming by divers 
reafons all that the King had faid, which was aifoited 
to by all the relldue, none fpeaking to the contrary.” 
Thk', therefor^ is of little weight as an authority l^t 
the Houfe of Commons alone had power to commit. 
In 'SatTs eafti i Hati. 92 . 127 ., the Houfe of Commons 
committed Mr. HaU to the Tvaur for fix months, and 
until he Ihould make retradation, and fined him 500 
msnks; and'expdlled him the Houfe, for a libel, Which 
was cMnplained of, ** not only as reproaching feme par- 
ticular good nfeniben of ’the Houfe, but alfb very iriudi 
flatlderOus' and derogatory to the genOtal authority, 
power, and (bite of tiiaf Houfe, and prejudicial to the 
validity of 'its pifoceediiigS in making and el^ablijlhing of 
laWs. This ' ‘was another mixed cafe. i!he ofiender 

publififeS a book cotttainii^ not only si iUpd^er 'pn (he, 
procbediiiigB 6f the Efeufe, bift, as appesfn hi^age r iy, 
contafaiing the debates of the Houfe. It was, to a late 

period. 
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petiodi looked on as a clcaif contempt to pnUifh the de^ 
bates of the Houfc. And as it now may be concluded 
from daily prafticc that it is no longer fuchi a cbm 
mitment wherein that offence formed an ingredient, 
cannot be thought an authority for the prefent cafe- 
In \ 6 gu the memorable year in which Lord Coke and 
Mr. SelJcn did fo much for the conftitution of the 
country, F/oycTs cafe occurred, ' i Cffmmonj Joum» 598^ 
and 9. 603. and 608. The Houfe of Commons claimed 
a right to punifli for libels generally, not for libels on 
their own proceedings only ; and they paffed judgment 
upon Floyd accordingly. This was the cafe of a 
libel on the Queen of Bohemia, the King’s daughter ; 
but the King, though the libel were on his daugh- 
ter, did not approve the judgment ; and by the Chancel- 
lor of the Exchequer, thanking the zeal of the Houfc, 
puts two queries: i. Whether the extent and power of 
the Houfc were to examine and punifh offences not of 
members of the Houfe, or general grievances, adly, To 
ceiifure a denying party 'yvithout accufation on oath.” 
And it is curious to fee the effeft of this meflage on the 
mind of Sir E. Cohty who had' expreffed himfclf fo 
ftrongly on the queftion 5 and the opinion of Attorney- 
General Noyy (who, according to Lord Clarendon^ was 
principal inftrument in hurrying that Prince into the 
arbitrary moafures that caufed his deftruflion,) is thus 
exprefft^d. No doubt but in fome cafes this^Houfe may 
give judgment. , In matters of returns, or concerning 
'members of our Houfe, or falling out in our view in 
parliament time ; but, ior foreign bufinefs, knoweth not 
how we can judge it; knoweth not but the matter of 
judicature remaincth above with the Lords; knoweth 
not that'W&^have ufed to give judgment in any cafe but 
tbofe before mentioned.”. Sir Coke^-eXio fays, « No 
queftion but this a Houfe of record, and that it h^th 
power of judicature in fome cafes* Have power -to 

judge 
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judge of returns^ and members of our Houfe. We make 
a warrant to the great feal^ therefore a power of record. 
One member ofFending out of the parliament, when he 
came hither and juftihed it, was 'cenfured for it. King’s 
Bench, nor any other court, can judge in all cafes.” 
Here Sir E. Coke is maintaining exa£fly the dodtrine 
which Noy ftated, and which the Plaintiff in error now 
aflerts ; for he does not deny the authority of the Houfe 
in matters there enumerated. The Houfe of Lords 
afterwards decided the cafe, and infli£fed a fevere pu- 
niihmerit, that the Houfe of Commons might not feem 
to have gone further than the nature of the cafe required. 
In a cafe which occurred in 35 jS//z. there was a dgubt 
of the manner in which a member of the Houfe, who 
had been arrefted, was to be relieved ; and Cuh 
faid it was by w^arrant from the Houfe of Commons 
to the Lord Chancellor, who thereon (hould iflue a writ 
of fuperfedeas ; and Lord Coke fays, bis band ihall not 
fign a warrant which his heart would not approve ; and 
if he were to fign fuch an one, the Chancellor would en- 
quire of it. This is extremely ftrong ooming from 
Lord Coket in the 35 Eliz. i HaifeUf p.^ 6 . Qn lotli 
Feb. ^584 a motion was made .touching the opinion of 
the Houfe for privilege in cafe of a fubpoena out of 
Chancery ferved on Richard Coke Efq., and a deputation 
thereon was fent to Sir Thomas Bromley^ the Lord 
Chancellor, who anfwercd, he thoiiglit the Houfe 
bad no fuch privilege again (t fubpocnas as they pre- 
tended % neitlicr would he allow of any precedent of tins 
Houfe commit^d uiito them, formerly ufed in that be* 
half, uplefs this Hot^fe could alfo prove the fame to 
have been lihewife thereupon allowed, and ratified alfo 
by the precedents in the Court of Chancery fearch 
was directed to be made for precedents, but no report 
thereof appears to h^ve been made. The extent of 
tlieii privileges, thereforei w^as*at that tiine a (natter to 
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b« 4 et«min«! bjthe eoinlsofbw. In t H»tt> 107. and 
163. FiitUitritfft caie> Ea £, QAe iaya, befetre a nrrit nf 
prin^|elhoiildbegraalnd»* U vronldbeft Ink the gra- 
vitj of the Houfe to gntnt a iahas toifus cum eaufit re* 
tamable in Cbmoajt the iheriff to appear, and the 
whole matter being tranlmitted out of the Quncery, the 
Houfe then to judge upon the whole record, b j which 
tneaoe it would be no efcape in the theri^ nor would the 
party lofe hit afUon of debt, though Ftiuieriert fliould be 
delirered.’' Therefore, evenin the rrignofQueen£/KE0hft&, 
when Coie was Speaker, and in that of Jamu the F«rft, 
when the King fent his m^age to the Commons, milliking 
their proceedings, thefe were the opinions of ray Lord Cekct 
which it is proper ihould be feen before confidering the 
4 In^. Pryntu and Stldtn have proved that the modus te- 
tundi parliameatum in Anglia^ on which moft of the 
firft chapter of the 4 In^, is founded, is a forgery. 
Therefore moft of that treatife muft fall. In the 4 InJI, 
34., however, where Lord Coke fi>eak8 of the privilege 
of parliament, there ia no inftance of any exercife of 
the power di the Houfe to commit for contempt : the 
cafes of the mafter of the Ttn^ and Beg(s ie Claret there 
cited, are admitted by the Court of King^ Btnch to be 
in no «dfe applicable. The only applicable cafe is that 
of Longt who had bribed the mayor of W^Uury to return 
lum, and the mayor was fined and iminrifoned, and 
Lsfigwas removed, as Lord Coke fiiys, 4 Jigif* 23>i but 
hie accuracy on this fubjed may be doubted, for a MS. 
note on this paflage of Lord NorthinffitUf as g6od a con- 
ftitiitional lawyer as ever lived, is this :<* though we 

find from the Journals diat a purfuivant WM font for dm 
nuyor, yet we no where find he attended, or was impri- 
daned.” Lord CAie fiiya, p, 15., " It is Aw eetffitetudo 
feer lim s enti t that all we^^ matters m any parifiament 
nMMrad concerning fire Fim of the realm, or Commrttif 
in parihunent aAinbled, eu^t to be detesmloed, 
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adjudged) .1^ 41^064 -hf,^ CQurfti oSth* parltamea^ 
aifid not by ti^i; civU 4 H!> f^J^ l^ythe common bw 
of this ns^m^ ufed.by mow infiniaT oointS) winch '«ra« 
fo d^I^red to ^ ficunfyilniegtm ^ at^tetuiinttn parlia- 
tiuntif ^onceroing the Peers 9S tho^realm, by the King 
and Lords Spiritual radT^emporid.) and die tike, 

pttrk tbe,.C(nnm<ms, for.>any thing done 

in the Commons ) and. the radiec, for that by 

another bw apd cnftoni of parliantent, the King cannot 
bfce notice of ^y tUng faid .or done in the Hoiife of 
Commons, but by the reportrof the Hoofe of Commons* 
and erecy member of the parUasient hath a judicbl place, 
and can be no witnefs. And this is the reafon that Judges 
ought not to give any opinion of a matter of parliament, be- 
caufe' it is not to be decided by the common laws, but 
cundutu legtm ft confuetudinem parliamenti^ and fo the Judges 
in divers parliaments have confefled ; and fome hold that 
every' odenco committed in any court, punifliable by 
that Courtis mult be punii})ed, proceeding criminally, in 
the fame court, or in fome higher, and not in any in- 
ferior court } .,4nd . the Court of Parliament hath no 
higher." , It feems^a ncceilary conclufion, not that the 
Houfn ^ Copninohs lutli this power, but tliat the power 
is wi^.'tha entire Court of Parliament itfelf } and that 
where the. iifusd eourle of the. law is not fufficient* the 
Parliament may interfere and fupply it. But- the chief 
fupport of thfi^doft^e maint^ed by thn Defendant is 
Thorpii cafe, lif.y. vo/. 6. pm 294. and vsA 

pp. 239. and,24^q. ^ flats t pnc. 28.; Thmat Th<trpet who 
had ^en a'Baroi^'of the Ezcheipier, and Speaker of the 
Houfe of Common;, , was conv^aitted in execution at 
the lUit of ihe f)uie, ^ In tbo 32d year of fittmy 

theffhU;; "on tbe 14th of Febru^y, the Commons prc« 
fenflt^^tion to'^ ^e^ .Ki^ ,u^.Xor4^ ;^piritual and 
Temjioial'^'^parnamciiit aSembjf^ ** that tb^ejimy have 
and ietijby^c]? Unities and'pnvMges m tlmy have b^n 

' '' tS'g accaftemed 



Bosnetr 

V. 





4x8 


l8l2. 

,Bukdett 


v. 

Abbot. 


CASE IN EASTER TERM 

accuftomed to, and have of old time ufed, for coming to 
parliament; and agreeably to thofc liberties and privi- 
leges, that Thomas Thorpe^ their common Speaker, and • 
Walter Raylc^ members of the faid parliament, then 
being in prifon, may go at large and at liberty, lor 
the well fulfilling of the faid parliament.” lleniy the 
15 th day of February it was opened and declared to the 
I.ords ipiritual and temporal, being in the Parliament 
Chamber, by the counfol of the Duke of Torh^ that where 
Thomas Thorpe^ in 36 H. (u <^mc to the place of the 
Bifliop of Durham^ and then and there took and bare 
away certain goods and chattels of the laid Duke, againlt 
his will and licenfe, and thereupon the fame Duke 
came and his a£fion by bill in Michaelmas term 
then laft, againft the faid Thomas in the Court of Ex- 
chequer, according to the privilege of the fame court, 
(for fo much as the faid Thomas was one of the court, 
by which privilege he ought to be impleaded in that 
Court of Exchequer, in fuch cafes, and in none other 
court,) to the which bill the faid Thomas wilfully ap- 
peared, and had divers days to imparle at his requeft 
and defire, and to the faid bill and aftion anfwered and 
pleaded not guilty; whereupon there was awarded in. 
the faid Exchequer a vemre facias to the flierilF of Mid* 
dlefexy returnable in the fiid Exchequer, and there, by • 
the jury that pafled between the faid Duke and the faid 
Thomas i it found that the faid Thomas was guilty of 

the trcfpafs contained in the faid bill; and the faid 
jury aflclTed the damages to the faid Duke for the faid 
trefpafsto 1000/., and for his cofts 10/.; and thereupon 
judgment was given in the faid Exchequer, and the 
faid Thomasy according to I'le courfe of the law, was 
committed to the Fled for the fine belonging to the 
King in that behalf : and thereupon it was prayed hum- 
bly of the behalf of the fume Duke, that it fliould like 
their good Lordfhips, (confidering that the trcfpafs was 

done 
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done and committed by the faid Thomas (ince the begin* 
ning of this prefent parliament, and alfo the faid bill 
and aftion were taken and come, and by procefs of law 
judgment thereon given againft <he faid Thomas in time 
‘ of vacation of the fanle parliament, and not ia parlia- 
ment time, and alfo that if -the faul Thomas fliouid be 
relcafe^by privilege of parliament before the time that 
the faid Duke Ihonld be fatisfitd of his faid damages 
and coils, the faid Duke fliould be without remedy in 
that behalf,) that the faid Thomas^ according to the law> 
be kept in ward to the time that he have fully content 
and fatisfied the f.iid Duke of his full damages and 
coils, 'fhe faid Lords Spiritual and Temporal, not in- 
tending to impeach or liurt the liberties and privileges 
of them that were come for die commune of this land 
to this prefent parliament, but equally, after the courfo 
of law, to miniiler jufticc, and to have knowledge what 
the law will weigh in that oehalf, opened and declared 
to the juftices the premifes, and alked of tlicm whe- 
ther the faid Thomas ought to be delivered from prifon, 
by force and virtue of the privilege of parliament, or no. 
To the^hich quellion the Chief Juflice, in die name of all 
the juftices, after fad communication and mature delibera- 
tion had among them, anfwcrcd, and laid ; that they 
ought not to anfwcr that queftion ; for it hath not been 
ufod aforetime that th • juftices ftiould in anywife deter- 
mine the privilege of this High Court o? Parliament \ 
for it is fo high and mighty in his nature, that it may 
make law, and, that is law, it may make no law 5 and 
the determination and knowledge of that privilege be- 
longeth to the Lords of the Parliament, and not to the 
yttftices. But as for declaration of proceeding in the 
Lower Courts, in fuch cafe as writs of fuperfedtas of pri- 
vilege of parliament be brought and delivered, tlie^faid 
Chief Juftice faid, that there be many and divers faper-- 
fideas of privilege of parliament brought into the courts, 
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but there is no general fuperfedeas brought to furceafe 
of all procelTes ; for if there ihould be» it Ihould feem 
that the High Court of Parliament, which miniftereth 
all jufticc and equity, ihould let the procefs of the com- 
mon law, and fo it fliould put the party compkdnant 
without remedy, for fo much as adions at common law 
be not determined in this High Court of Parliament ; 
and if any perfon that is a member of this High Court 
of Parliament be arrefted, in fuch cafes as be not for 
treafon, or felony, or furety of the peace, or for a con- 
demnation had before the Parliament, it is ufed that all 
fuch perfons Ihould be releafed of fuch arrefts, and 
make an attorney, fo that they may have their freedom 
and liberty freely.to entend upon the Parliament. After 
which anfwer and declaration \ it was thoroughly agreed^ 
afiented, and concluded by the Lords Spiritual and Tem- 
poral, that the faid Thomas^ according to the law, ihould 
"remain ftill in prifon for the caufes aforefaid, the pri- 
vilege of parliament, or that the fame Thomas was 
Speaker of the Parliament, notwithftanding j and that 
the premifes ihould be opened and declared to them 
that were come for the commune of this land, and that 
they ihould be charged and commanded in the King’s 
name that they with all goodly hafte and fpeed proceed 
to the eleAion of another Speaker.” It could not, how- 
ever, have been the meaning of the Judges in this cafe 
that the Houfe of Commons of itfelf could make and un- 
make law. In the fame year yiH^ 6., three days before 
this, the Duke of Torh^ who had levied an army, had ac- 
tually compelled the King to make him Prelident of the 
Parliament, 5 Ra.Parl. 239. And on the third day 
of jfyrii following he was declared Proteftor by an 
of parliament. The Duke was not content to have the 
opinion of the Judges as to the keeping Thorps \n prifon 
only, but he -alfo defired to have their opinion upon his 
own title to the crown. There was no difficulty to be 
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folvedy as it depended on the fa£); whether he de» 
fcended firom the eldeft or the youngeft fifter ; but the 
Judges not only gave no opinion upon it, but it was alfo 
referred to all the King’s counfel and ferjeants at law, 
who difcovered that they knew as little of it. The 
King then propofed the quellion of the adverfe claim, 
with an aiTurance that the anfwer fhould be of no de-' 
triment to them, but could get no opinion cither from 
the Judges or the bar; and it was ultimately referred to 
the Lords, who in like manner decided nothing, but a 
compromife /Was made. This was in February; the 
battle of Northampton was in the May following, and the 
battle of St. Albans^ where Henry tlie Sixth was taken 
prifoner, happened five years after. Under fiich cir- 
cumftances little weight is due to fuch an authority. 
This and Lord Shafteshurf% cafe, however, were the 
chief foundations of the numerous cafes of privi* 
lege fince decided, as appears from the argument of 
Sir Robert AtkinSf On the power of difpenfing with 
penal ftatutes,” againil the cafe of non ohjiante^s^ Sir EJU 
nuard Hald% cafe, % Sh$. 475*, where, by*all the Judges 
in the Exchequer Chamber, non ohjtantes were held 
valid, on the authority of Henry the Seventh having 
made a fherifF for life, mn (dfftante the ftatute; and if 
that were bad, all the other fuperftruAure mufl: be bad. 
So is it here. Thomas Thorpe was taken prifoner fight- 
ing by the fide of the King, at the battle of Northampton^ 
and Roger Thorpe was taken in arms ; and in an adion 
of trefpafs brought againft him by Colt^ an adherent of 
the Duke’s, judgment pafied for 2000/. Roger Thorpe 
petitioned Henty the Seventh to be reftored to his pof- 
feflions, and it was granted. That petition, 5 RoU Pari. 
295. feta forth the nature of the trefpafs of Thomas 
Thorpe^ the father. It dates, that the Duke of Torh by 
the excitation, dining, and nH>ving of one Thomas Colt 
Eiiq. being nigh of councell with the faid Duke, 
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gricvoully maligned againft the faid Thomas Thorpe for 
the true, and faithful fervice that he had done and owed 
to the faid late King Harry the Sixth, and thereupon the 
faid late Duke aflirnied a bill of trefpafs againft the 
faid Thomas Therpe in the Court of the King’s Exchequer, 
fuppofing by the fame bill, that the faid Thomas Thorpe 
fiiould have taken from the fame Duke divers goods and 
chattels to the amount of 2000/., where in truth the 
faid Thomas never took no fuch goods of the faid Duke ; 
only by commandment of the faid King Hav/y^ the faid 
Thomas Thorpe arrefted certain harntij, and other habi- 
liments of war, of the faid Duke’s ; for which adion the 
faid Thomas Thorpe^ by fpecial labour, and untrue means 
of the faid Thomas Colty was condemned to the faid 
Duk*', in 1010/., by virtue of which condemnation, 
the faid Thomas Thorpe was afterwards in the prifon of 
the Fleets and there kept unto the time had fully con- 
tented and paid to the faid Duke the faid fum of 1010/.; 
and after* that the faid Thomas Thorpe was with the faid 
King Harry the Sixth in his fervice, and by his com- 
mand, at the* field at Northampton^ and there was taken 
prifoner, and in great jeopardy of his life, and from 
thence had firft to the prifon at Newgate^ and after to 
the prifon of the Marjhalfeay and there kept in ilreight 
prifon : and after, for the faithful fervice, truth, and 
allegiance that he owed and bare to the faid late King 
Harryy was cruelly, contrary to all law and confcience, 
beheaded and put to death in Haryngiy Park^ in the 
county of Middlefei^^ and all his gopds and chattels ut- 
terly taken, robbed, and fpoiled from him by divers mif- 
ruled perfons, rebels to the faid late King, in the time of 
great commotion and trouble had in this land, the faid 
Roger Therpe then being in fervice of the faid late King 
out of this l^nd, in the caftlc of Guyncs^ in the county 
pf Gitynezy in the marches of Caleys^ in the company of 

I Harr^ 
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Harry then Duke of Somerfet* The cafe, thereforei 
is this : the King commands the Chief Baron to feize 
the warlike array of the Duke in flagrant rebellion: he 
does it, and after the Duke has fucceeded, he caufes 
the Baron to be condemned to die for fo doing. Such a 
cafe as this can never (land as an autliority in a court of 
law. 1 (hall touch on no other cafes down to the time of 
the rebellion. Lord Clarendon^ Htfl. RcheL vol. i. 212. 
fays, After the a£l for the continuance of the par- 
liament, the Houfe of Commons took much more upon 
them in point of their privileges than they had done, 
and more undervalued the concurrence of the Peers ; 
though that a£l neither added any thing to, nor ex- 
tended their jurifdi£lion ; which jurifdiclion, the wif- 
dom of former ages kept from being limited or defined ^ 
there being then no danger of excefs 5 and it being much 
more agreeable to the nature of the fupreme court to 
have an unlimited jurifdi£tion. But now^ that they 
could not be difTolved without their own confent, (the 
apprehenfion and fear whereof had always before kept 
them within fome bounds of modefty,) they called any 
power they plcafed to affume to themfelves, a branch 
of their privilege and any oppofing or quellioning of 
that power, a breach of their privileges,” which all 
men were bound to defend by their late proteftation ; 
and they were the only proper judges of their own pri- 
vileges. Hereupon they called whom they pleafed, 
Delinquents,” received complaints of all kinds, and 
committed to prifon whom they pleafed : which had 
never been done or attempted before this parliament \ 
except In fomc apparent breacfi, as the arrefting a 
privileged perfon, or the like,” All privileges of all 
courts are the fame. The courts of common law have 
no jurifdi£lion over an eccledailicai court, or over a 
vifitor; but if they exceed their jurifdift ion, the courts 
pf law will interfere 5 and will gran: a prohibition : if 
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the flatter be within their jutifdifkion, the courts of laW 
will remand the caufe to them4 So here> the law en«» 
^(ks what are the privileges of pafliament. This Court 
will examine^ and if the matter be within the jurifdic- 
tion of the parliament^ will fend it back to them. And 
in another work, the anfwer to the Leviathan of Hobbes^ 
Lord Clarendon fays, of the pretended privileges of 
the Commons, They were begotten in ufurpatiom 
brought forth in treafon, and nurtured in rebellion 
and it is rather a ftrange coincidence, that the Houfe 
of Commons began fir/t to command the King’s 
forces to enforce their own orders, and went on, 
till they brought their King to the fcafFoId. There 
was never axi inftance, from that day hitherto, of 
any Houfe of Commons uGng the power of command* 
ing the military till the prefent inftance ; and though I 
do not infinuate that the prefent Houfe of Commons 
are likely to aft in that manner, yet if you acknow- 
ledge their right by law to command the King’s troops, 
you will give them that force, which may be abufed to 
the worft purpofes, and which has never before been 
exerted, without bringing the fovereign to an untimely 
^nd* This cafe and Lord Shaftejburfs^ i Mod* 144. are 
in no way parallel. Rainsford C. J. fpeaks of the mif- 
chievous confequence of retarding the bufinefs of parlia- 
ment. The prefent cafe concerns a matter paft, and 
can in nowife retard the bufinefs of parliament. But 
another circumftance is important; that was the cafe 
of a peer; if you imprifon a peer, you deprive him 
alone of his privileged but here the populous city of 
Wejlminjler is deprived of its fliare in the reprefentation 
for a whole feffions. The Houfe of Commons had 
rio right or power, to interrupt the due proceedings 
of parliament : they might have expelled the FlaintifiF; 
and the city might have returned another: but th^ 
fame reafon, of not preventing the bufinefs of the 
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jMrfiamenti wfaidi operated agunft Lord Shafi^rft 
difcharge, is equally forcible agunft the Plaintiff's im> 
prifonment* {Graham B. Does not that reafon apply to 
every commitmebt of a member^ however unquef- 
tionable?] tn a lefs degree. Lord Shaft^urfa cafe, 

I Mod. Z44.) has often been cite^, but never has it been 
examined, to fee what was the ultimate refult on the 
Journals. It occurred in 1677, i Lords Joumalsy 195. 
15th A prorogation of parliament having 

been made for 15 months, he maintained that it was 
illegal, and that the parliament was diffolved. ' The 
Court of King’s Bench refufed to difeharge him on ha» 
has corpus t as we have feen; but within three years 
after, on the 13th of Nvotmher 1680, there is the fol» 
loving entry in the Lord’s Journals i Whereas the Duke 
of Buekinghamy Earls of Saiybury and Sht^ejburjy and 
the Lord Whartorty were, contrary to the freedom of 
parliament, committed to prifon by order of the Lords' 
Houfeof the 15th of February i6y6i whereupon fol- 
lowed a feries of many unprecedented proceedings, de- 
rogatory to the authority of parliament, and of evil 
example and precedent to pofteiity j for vacating, mak- 
ing void, and deftroying fuch precedents for ever, and 
in vindication of the authority and freedom of parlia- 
ment, upon complaint hereof made, and due confidera- 
tion and debate thereof by the Lords Spiritual and 
Temporal in parliament affembled, it is ordered, decreed, 
and adjudged, that the fud 'order and proceedings con- 
cerning the faid Lords were unparliamentary from the 
beginning, and in the whole ptogrefs thereof, and there- 
fore are all ordered to be vacated (by virtue of this 
judgmmt,) in the journal books of this Houfe, that the 
fame't or any of them, msLj never be drawn into prece- 
dent for the future.” If it be faid, that may be the entry 
on the Lords’ Journals, but look to the opinion of the 
Judges of the Court of King's Bench) the anfwer is, 
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firftj that at leaft the Houfe of Lords thought they had 
no authority to commit him ; and can that decifion be 
good^ which held that the Lords had a power, which 
they who afted, themfelves held bad ? But the argument 
is ftrortger herej for it would be curious to fee the 
Court of Exchequer-chamber affirming a judgment of 
tluJ Court of King's Bench, which is to go up to the 
Lords, who would fay, We are bound by the prece- 
dents of our forefathers on our own Journals, to fay 
that thefe unparliamentary proceedings fhall not be a 
precedent for the future.” If this be fo*, it renders it 
unneceflary on behalf of the PlaintifF to obferve on the 
cafes of Brafs Crojhy^ Murray^ and Oliver. And it is 
remarkable, that the Court of Common Pleas, in the cafij 
of Btafs Crojby^ looked only into the law reports, and not 
into the Journals ; for Dc Grey C. J. fays, that Lord 
Shaftejbury^s cafe was never complained ‘ of till 1704, 
whereas the Lords had thus annulled their own aft in 
l(}8o. From that time to the Revolution there was no 
cafe of any confequence. The firft after the Revolution 
was the cafe of the Kentijh petition to the Houfe of 
Commons, 13 Com. Journals^ 518. May 8, tyoi. That 
petition fet forth ** that the petitioners, deeply concerned 
at the dangerous ftate of this kingdom and of all Europe^ 
confidering that the hte of them and their pofterity de- 
pended on the wifdom of their reprefentatives in par- 
liament, thought themfelves bound in duty, humbly to 
lay before that Honourable Houfe the confequence in 
that conjunfturc of a fpeedy refolution and moft Cncere- 
endeavour to anfwcr the great trulls repofed in their 
faid reprefentatives by the country ; and in regard that 
.from the experience of all ages,’ it was manifell no 
nation could be great or happy without union, they 
hoped no pretence whatfoever Ihould be able to create 
a mifunderftandiiig amongll themfelves, or the leaft 
(liftruft of hi^ Majeftyj whofe great aftions for this 
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nation w6ro writ in the hearts of his fubjecis, and 
could never, without the blacked ingratitude, be forgot : 
and praying that that Houfe would have regard to the 
voice of the people ; that their religion and fafety might 
be effe£kually provided for, tlrat the loyal addrcllbs of 
that Houfe might be turned into bills of fupply, and 
that his Majefty might be enabled powerfully to aflift 
his allies, before it were too late.” The Houfe refolved 
that the petition was fcandalous, infolent, and fedi- 
tious; tending to dedroy the conditution of parlia- 
ments, and* to fubvert the cdabliflied government of 
this realm; and committed ten perfons^ concerned to 
the cudody of the Serjeant at Arms. It is diflicult to 
fay in what part of the petition lay the libel ; or what 
court in Wejlminjlcr-hall could have been perfuaded to 
adjudge it libellous. This tranfaflion forms a drong 
contrad to the conduct of the Iloufc of Commons at a 
period very foon following, viz. in 1714, S/rr/Zs cafe, 
1 7 Com. JoMrn. 513. 1 8th March^ 1 7 the quedion was 
put, that a prihted pamphlet, intitled The EnghJIminni' 
being tlie clofe of the paper fo called ; and *onc other 
pamphlet intitled ‘‘ The Crj/!st* written by Rrehard Steele 
Efq. a member of this Houfe, are fcandalous and fedi- 
tious libels, containing many expreffions highly relleft- 
ing upon her Majedy, and upon the nobility, gentry, 
clergy, and univcrfitics of this kingdom, malicioufly in- 
fiuuating. that the Protedant fucccflion in the houfe of 
Hanover is in danger under her Majedy's adminillratiou, 
and tending to alienate the adci^ions of her Pvlajedy’s 
good fubjc£ts, and to create jcaloufies and divifious 
among them : and it was refolved that Richard Steele 
Efq., for his offence in writing and publifliing the faid 
fcandalous and malicious libels, be expelled the Houfe. 
The liidory of that tranfadlion is Angular. It happened 
near the clofe of the reign of Queen Anne^ when party- 
fjpirit was at the highed. Steele was a known friend 
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to the houfe of Hamver* In 1701 the Whigs were in 
power, hut they were out of power in 1714. I ihall 
read what was the language of that party in the Houfe 
of Commons. They aflced, Why was the author' liable 
to cenfurcs in parliament for the things which he wrote 
in his private capacity; and if he is punifliable by law^ 
why is he not left to the law ? By this mode of pro- 
ceeding, parliament, which ufed to be the fcourge only 
of evil mini Iters, is made by minifters the fcourge of 
the public. Life of Sir Robt* Walpole^ vol i. 71. It 
may in like manner be alked in this cafe, would It not 
have been better if the profecution of this libel had 
been left to the courts of law ? The very inveftigation 
obltru£ted the bufinefs of parliament. There were two 
other cafes in the prefent reign. 29 Com. Journ. 675, 
685. Lords Journ. and 420. i^jth Nov. 176J. 
Wi/ke/s cafe. Complaint was made to the Houfe of a 
printed paper, intitied jln Effay on Woman^*^ with 
notes, to which the name of the Right Rev. Dr. War- 
burton^ Lord Bifliop of Gloucfler^ was aflixed, in breach 
of the privilege of that Houfe ; and of another printed 
paper, intitied *^ The Vent Creator paraphraftd^P and it was 
refolved that thofc printed papers, highly reflefting 
upon a member of that Houfe, were a manifeft breach 
of the privilege thereof, and were a moft fcandalous, 
obfccne, and impious libel ; a grofs profanation of many 
parts of the Holy Scriptures, and a moil wicked and 
blafphcmous attempt to ridicule and vilify the perfon 
of our Bleflcd Saviour;” and having heard evidence 
that Wilkes was the author, the Lords ordered an 
addrefs to his Majefty ** that he would be gracioully 
pleafed to give the moft effeftual orders for the im- 
mediate profecution of the author or authors of the faid 
fcandalous and impious libel, and for bringing them to 
cond'gn puniftiment.” But in that cafe, grofs as the libel 
was, the Lords did not take upon themfelves to commit 

the 
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the author as for a contempt. Yet there was no pecur 
liar delicacy towards Wilkes. If ever there was a cafe in 
which the Houfes of Parliament were determined againft 
an individual, they were fo againft Wilkes. On the pub* 
lication of the North Briton^ No. 45., the Lords and 
Commons had a conference ; and concurred to vote it a 
falfe, fcandaloiis, and feditious libel, containing expref- 
fions of the moft unexampled infolencc and contumely 
towards his Majefty, the grofleft afperfions upon both 
Houfes of Parliament, and the moft audacious defiance 
of the authority of the whole legiflature, and moft mani- 
feftly tending to alienate the afFe£lions of the people 
from his Majefty, to withdraw them from their obedience 
to the laws of the realm, and to excite them to traiterous 
infurreftions againft his Majefty^s government j and 
rcfolved that it ftiould be burnt by the hands of the 
common hangman, and that privilege of parliament did 
not extend to the cafe of writing and publifliing feditious 
libels ) nor ought to be allowed to obftru£l; the ordinary 
courfe of the laws in the fpeedy and efie£f ual profecution 
of fo heinous and dangerous an ofience/’^ But what 
is the condufl of Parliament on this occafion ? Both 
Houfes furely have the power to commit for a libel if 
one hath ! Yet what do they ? They vote it a libel, 
and petition the King for a profecution. In 2^ Com. 
Journ. 723. and 32 Com. Journ. 178., 3 Feb. 9 G. 3. 
are votes of cxpulfion of John Wilkes \ but the Houfe does 
not even expel, until he is by law found guilty ; and it 
is riot till after he is feiitenced to 22 months imprifon- 
ment, and is, emphatically, in execution of that judg* 
ment, that they expel him the Houfe. If the neceffity 
is urged of promptitude in executing, what are the pre* 
fent times compared with thofe in which Wilkeses cafe 
occurred? Then there were multitudes of feditious 
perfons about the metropolis $ it was the moft inflamed 
period of tMs reign. There is another cafe, not in 
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print : Sir Gilbert Elliot^ now Lord MiniOy h;id moved 
an impeachment againft Sir Elijah Impcy, and the mo-^ 
tion occalioned*nunicrous libels to be publiflicd: a mo- 
tion was made that the authors be brought up and im- 
prifoned j but the Houfe left the maltcr to the common 
courts of law, and a perfon now in high authority, who 
foon after that time was made Speaker of the Houfe of 
Commons, faid, now that the Judges had commiflions 
for life, and not durante beneplacito of the Crown, the 
courts of law arc the proper conftitutional tribunal for 
judging offences againfl the privilege of parliament. 
Power is a fword, and privilege a thield j there is now no 
fear that in any queftion between the fubjefl: and the 
Crown the Judges of the land are fufceptible of any 
bias. Privilege was lent to the Houfe to fhield the 
people from the power of the Crown, but the danger 
being removed which was the caufe of that jealoufy 
which tlie parliament entertained of the common law 
courts, the cffc£l ought alfo to ceafe. He concluded 
by recapitulating the three cueltions which arofe on the 
cafe, and inferred, ift, That no fuch power was (hewn 
to be given by the ftatnte l;iw : 2 dly, That none fuch 
cxillcd by prefeription : 3 dly, 'riiat it dfd not exift of 
neceflity. 'Fhat there was no inftance in any book that 
the outer door can be broken by any party, unlefs in the 
name of the Crown that it is not enough to fay it is 
for the common weal to execute the Speaker’s warrant, 
in order to juilify the breaking the door; for it is con- 
ducive to the common weal that debts fliould be paid, 
yet it is not lav/ that an outer door can be broken to 
enforce the payment of a debt ; tliat the refolution of 
the Houfe, and the vote made th^fereon, was therefore 
not .in execution of the pow'cr they poffeffed ; and that the 
warrant was not duly executed, becaufe a warrant to the 
Serjeant at Arms ought to be executed by the Serjeant at 
Arms and his alliftaqts only, and not by calling in the 
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military to his affiftance, and that ^ this circumltance 
conllituted a moft important ingredient in the cafe. If 
he had not (hewn the judgment of the Court below to 
be clearly wrong, at lead he had (haken the authorities 
on which it was founded, and if the grounds of the 
judgment were not clearly eftablifhed, the Court would 
decide in favour of the liberty of the fubjeft. 
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Rlchardfon^ for the Defendant, piirfued, as the natural 
order of the argument, the courfe which had been 
adopted by the Court below. He complained that he 
was chiefly embarrafled by the coiicelTions of the counfel 
for the PlaintilF, wh6 admitted the right of the Houfe 
to commit for breach of privilege in general, yet contro- 
verted it in cafes of libel. If the Houfo of Commons 
have the right to commit for breach of privilege, which 
is admitted, the queftion merely is, whether a libel can 
be a breach of privileg ' ; for if it can, it is unqucftioiied 
that the Iloufc of Commons are to judge whether a 
particular libel be a breach of privilege or not. If per- 
fons were to cemo Into the lobby, and obdruft the mem- 
bers of the, Houfo by pofitivc force, it would be an uii- 
quedionable contempt. Jf they were to- cover the walls 
of the Houfe with placards calling on the people to 
obdru£b the members, would ;iot that be a breach of 
privilege ? What if the libel be not profpeftive, but 
calling on the mob to take vengeance on the authors of 
particular votes fince palled, is that no obdrudfion to 
their future proceedings i , A libel, therefore, may be 
an immediate obdruffion, or may tend to an obdruc- 
tion, and the - Houfe mud have the fame protefting 
power to puniOi in the lad cafe as in the fird, and the 
Houfe mud judge of the degree in which the libel has 
this tendency. . The argument of the counfel for the 
PlaintiflThas bein in great part direfted todifprove his own 
conceflions; for. what other end are the indances cited 
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wherein the Houfe of Commons has called on thf 
Houfe of Lords to aid or concur vritfa them i Tl^ofes 
however, are not cafes of libel, but cafes in an early 
period of hiftory, when the rights of parliament were 
much lefs clearly defined than now, and when it was 
necelTary for all the branches of the legiflature to oono 
cur to eftabliih thofe rights, which tended to the gCf 
neral good. What elfe makes it necefiary to revert to 
the fuppofed divifion of the two Houfes in the 49th 
Heft. 2 ' • It is unneceflary to go back into an antiquat^ 
rian refearch as to the origin of the prefent form of the 
Houfe of Commons. Se/den fuppofes that the intro- 
duAion of the Commons to the Chare in the legiflature 
which they have fince obtained, was conferred on them 
by an ad: of parliament which is now loft. TtiUe of 
Honour^ 737. 741. If it be fuppofed that the Houfes 
feparated within time of memory, it mult be argued 
that the Houfe of Commons hath no power to commit 
without producing an a£t of parliament; but it is 
admitted that they have the power to commit for a 
clear breach of privilege. There, is no weight in the 
argument drawn from thofe cafes where the Houfe has 
not chofen to interfere in a ^mmary mode ; it is only 
an exercife of their difcretion. The language of feme 
members cited in Lord Mintd% cafe, acknowledging the 
fafety with which it may now be left to the Judges 
now independent of the Crown, to decide quellions of 
privilege, is the Itrongeft proof of the right of the Houfe 
to commit. That right is^exercifed ^by the Houfe of 
Commons, and recognized by them during the whole 
period which intervened between the reign of Queen 
Eltzabethmdi the prefent time. The committee, inftruded 
by the Houfe of Commons to enquire into this point, have 
found not lefs than forty inftances. The judicial recogni- 
tions of the power are to be found moftfullyftated \Vi%Siai 9 
2>. 6 z< 5 . to 63a., Lord Shaftesburfs cafe. S. C. i Mod. 
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Queen ▼. Paty* a Lord Raymond 1 105. Murray^ cafcf 
1 JVUs, 299* Crefbfs cdfe^ 3 WiU* 188.9 (although the 
laft) indeedj was not a cafe of libels but there is no dif- 
tin£);ion in that refpeft.) Oliver^s cafe before the Court 
of Exchequer, not reported, which happened imme* 
diately after Crojby^^ \ and Flonven^s cafe^ 8 T. 3 14. 
Alfo the proceedings in the cafe of Pemberton C. J. and 
71 Jones 1 . 8 S/. Tr. p, 3. Lord Shaftejhurf% cafe is a 
rery decifive authority on the point. The Houfe of 
Lords, in terms the moft fummary, voted that Lord 
Shaftejbury had been guilty of high contempt committed 
again It that Houfe, and the warrant ftated no more. 
It was determined, that though fuch a commitment for 
a contempt, not Hating what it was, would have been 
idfufficient for an inferior court, yet it fufficed for the 
Houfe of Lords, becaufe they were the judges of the quef- 
tion whether a contempt or not. Tranjterat in rem judica-^ 
tarn. The Houfe of Lords had jurifdidlion of the quellion 
of contempt, and had found it, and the Court of King’s 
Bench could not try whether it were a contempt or ndt^ 
which Jones J. particularly notes in his * judgment. 
So the ground was, that when the Houfe of Lords had 
adfually adjudged the point, this Court could net en- 
quire whether there had been a contempt or not. 
Rainsford J. fays, it would be mifchievous if this Court 
(hould deliver a member of the Houfe of Peers and 
Commons who is committed, for thereby the bufinefs 
of parliament may be retarded, for it may be the' com- 
mitment was for evil behaviour, or indecent refle£bions 
on other members, to the difturbance of affairs in par- 
liament. Twifden J., though abfent, concurred. The 
event was, that Lord Shaftejbury{a) apologized, and was 
liberated. The commitment in this cafe, as in that, is 
not for fafe cuftody, but in execution. This is a ftrong 
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(a) Lord Sbafiefiury sbftaiiied from recra^iog his opinion on the 
point of law. 
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ttttWity to Ihew that ^heii one branch of the legH^ 
ture ha» adjudged a cafe which liea within their, own 
jurxfdi£tioni a court of law cannot revicw-zt ; and tli^ 
fubfequent proceedings of the Houfe of Lords confirm 
this dodrincj for they ihew that (here is a conftitutioeal 
tribunal to reverfe any thing which is adjudged wrong 
by that body/ To fay otherwife, would, be to argue 
that becaufe a judgment is erroneous, and may be reverfed 
on appeal, therefore a Court does wrong w'hich notices 
the fubliftence of the judgment while unrepealed. And 
it would be monftrous to fay, an officer is lisffile to an 
action for carrying into execution the judgment of a 
competent court while it is in forces it even-protefls 
him after the judgment is reverfed. i JtfoA isp. and 
184*1 Bt^etPs cafe* S.C* Vaug* 735. ' The Court de« 
dared (184.) their opinion againft the ad:ion.;«Tie. that 
no action will lie againft a Judge for wtOngfiil commit-^ 
ment, any more than for an erroneous judgment* If 
any redrefs were given in the prefent cafe, a habeas 
corpus would be the means of tliat redrefs \ for it ap- 
pears by AuJbeP^ cafe a man may be liberated by habeas 
corpus f if improperly committed, though he cannot bring 
an a£tion. In the cafe of Jay\* Topham^ 8 Sf*Tr* 1., 
Pemberton C. J. and T. Jones J. at the bar of the Houfe 
of Commons agreed that if the order of that Houfe had 
been pleaded in bar, and not in abatement to the joiif- 
diAion, it would have been good 1 and the judgment, 
it is conceived, was light, that it was no plea in abater 
ment. On Murray* s cafe It does not appear, either upon 
the report or on the warrant, what the contempt was 1 
and the Court held that it need not appear ; for if Ht 
did, they could not judge thereof. Denifin J. fays,- the 
Houfe needs not tell us what the contempt was, Waufe 
we cannot judge of it ; and Fojler J. notices, that even 
Molt C* J*, who differed with the other Judges in Afbby 
V. White^ held the Houfe might commit for a contempt 
in the face of the Houfe thefe words feem impro* 
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pev)}^ >ad<led- by F^tt L s for Lord H^h does ; tiot ufe 
tltem, and his Ofnmoti is tbe mbre to weight in 

favour of the Houfe here^ becaufe \xi Regina 
Melt C. J. fays, he had the misfortune to differfrom all the 
other Judges. Reas. Crefikj was not a cafe of libel: he 
being lord mayor» and Oljver being an alderman^ had 
committed the Meflenger of ths^ Houfe of Commons for 
entering the city and executing procefs. It does not 
appear at all upon the report what the original warrant 
was, for the execution of which the melfenger was 
committed, yet it was held to be a commitment for 
breach of privilege of the Houfe. If it had been ne • 
cedary to (hew to the Court that it was a contempt of 
the much more muft have been (hewn on the 

return of tho writ of Jiobeas corpus g but the Court held 
it unneceflary to go into that^ Fhwer^ cafe was for a 
libel in the Cambridge Intelligencer^ refleding on the 
Bifliop of Llandaff. It was by the Houfe of Lords 
adjudged on debate, that was guilty of a high 

breach of privilege of the Houfe. Lord Kenyon C> J» 
without the leaft difficulty remanded the prifoner upon 
his return made to a writ of habeas corpus^ He con* 
fidered It as too long and too frequently decided, to be 
brought into difpute : it did not appear in the warrant, 
,nor on the return, whether the paper were libellous or 
not ; nor whether it were a libel on the fiiihop in his 
conduA in the Houfe or not. Even the Court of Chan- 
cery has committed for libel: would the Court of King's 
Bench grant a habeas corpudflo try whether one of the 
concurrent courts of WeflminJler^haU had rightly de« 
cided i If they would not interfere by habeas corpus^ 
much lefs would they interpofe in the cafe of an aftion 
to be brought* againft the officer who executed the 
procefs. If ^e Court had ordered the Matter to 
draw up a rule for commitment of a perfon for a con- 
'tempt| can any adion lie againft him^ or againft the 
H h a ft Wr- 
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fubordinate officer who executes the procefs ? All the 
cafes (hew that it is unneceiTary to fet out the libel on 
the return of the* warrant of commitment, that the 
Court may judge whether it be libellous. Rex v. Wilkes^ 
a Wilf. 158,9. Pratt C. J. gives an exprefs j udgment that 
it is only neceflary briefly to exprefs the nature of the of- 
fence charged. Much mbre appears on the prefent plead- 
ings than in any of the cafes cited did appear. Unlefs, 
therefore, it can be edabliffied that a libel can in no cafe be 
a breach of privilege, this Court cannot inquire whether 
the particular paper were a libel or not. * Many cafes 
are found of commitments by the Court of King’s Bench 
for libels, as contempts. About twelve fuch inftances 
are colle£lcd by the Committee of the Houfe of Com- 
mons upon that^ point. There are fome inftances in 
Chancery \ one in 2 Atk^ 469. for a libel on certain par- 
ties to a proceeding pending in the Court of Chancery^ 
for their condu£l: in the caufe \ that was held to be a 
contempt of the Court. The Lord Chancellor fays, 
notwithftanding this (hould be a libel, yet, unlefs it be a 
contempt of the Court, I have no conufance of it. Ex 
parte Jones f 13 f^ef, 2 Lord Erjkine^ Chancellor, com- 
mitted the author of a libel for a contempt. He fays. 
Lord Hardwiche confidered the perfons concerned in the* 
bufinefs of the court as under the protection of the 
Court. No more, therefore, is claimed for the Houfe 
of Commons, than is' claimed by all other Courts. They 
may 'commit for an obftru&ion : and, if a libel be an 
obftrudion, they may commit for libel, and they are to 
judge whether it be an obftruftion or not. They have 
in numerous inftances exe^cifed that power, and no 
cafe hitherto has held that they may Qpt do fo; and 
if fo, they may ftill cxercife it, and need not (hew 
on their record, whether the paper be libel or not. 
There then remain only fome very fubordinate points, 
whether the outer doors may be broken, and whether it 
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was wrong to employ the force of the foldiery. As to 
the breaking of the doors, the cafe of Semaine is bot- 
tomed in older cafes. 13 Ed. 4. 9 a. pi. 4. A queflion 
arofe concerning arrefts, and it was holden that for 
felony, or for fufpicion of felony, a man may break a houfe 
to take the feign ; for it is for the intereft of the com- 
monweal to take them. And alfo Choke faid that the 
King hath an intereft : the writ is non omittas propter 
altquam libertaUm^ &c., fo the liberty of his houfe fhall 
not proteft him. But otherwife it is for debt or tref- 
pafs : the (heriff or any other may not break the houfe, 
bccaufe that is but for the particular intereft of the 
party.” It is taking a very narrow view, to fay a door 
can be broken only at the fuit of the Crown : the true 
principle is, a diftin^ion between a public intereft and 
an individual intereft ; for there, as Clioke C. J. expreftes 
it, the King hath an intereft. This law refts on the 
ground that in common difputcs between man and man, 
it was of more importance to preferve a man's houfe, 
than that the other party iliould receive his debt 5 
but in cafes which arc for the commonweal, (and 
felony is ufed but for an inftance,) the individual in- 
tereft mull give way. That this is the principle appears 
from the cafe of Malevever v. Spinke, Dy. 35., where it 
is held that a man may pull down a houfe which is on 
fire for the fafety of the next houfes; for thefe are 
cafes of the commonweal ; yet that is not a£llng at the 
command of the King. So is it,” fays Dyer^ if the 
fherilF purfues a felon intQia houfe, and for taking the 
felon he breaks the door of the houfe : this is juf- 
liliable.” The principle is, that where the public, the 
commonweal, have an intereft, the private convenience 
mull give waji. This is alfo the principle of Semaine^s 
cafe. And it appears by the report of that cafe in 
Cro. El. that there had been a difference in opinion 
w.hetlier a man fliutting his door could defeat an exe- 
Hh3 cution. 
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cutien^ or render him liable to an aAion f6r it } but 
afterwards they all concurred, and Croke fays their coh- 
iiUtxMce was, that doors might be broken open in the 
Queen^s cafe, or for a contempt. So in Briggj^s cafe, 
it was held that a door may be broken for an attach- 
ment, for it is againft'his perfon. It does not appear on 
fearch at the Crown-office what the nature of the con- 
tempt Committed by Briggs was, but two rules were 
made on the (heriff of Salop to return the attachment. 
\MansJield C. J. and Heath obferved that Clifford's con- 
je£ture certainly was very ingenious, but it was a mere 
conjefluTc; befides, how could the matter come into 
the Court of King's Bench ? The foreft laws were ad- 
miniftered before the Chief Juilice in Eyre- The Court 
of King's Bench did not at that time ifiuc attachments 
for offences againfl the foreft laws : it had no connec- 
tion at that time with the foreft laws. Graham B. ob- 
ferved, it was hardly to be conceived that the Court of 
King's Bench would iffuc an attachment but for fomc 
contempt pf fome part of their owh procef-?.] Before 
quitting this part of the fubjeft, it is neceffary to refer 
to Ferrer/ cafe, upon which it has been broadly ftated, 
that he derived his authority from the circumftance of 
Ills being a fervant of the Crown, ex 0 fc:ifTng the procefs 
of the Crown, not as an officer of the Hou'fe of Com- 
mons. Although the Serjeants at Arms ai^ appointed 
by the Crown, one to attend on the Lord Chancellor, and 
another to attend on the Speaker of the Hbufc of Com- 
mons, yet in the exercife of the procefs cohfided to hhn 
by the Houfe, theJ^erjeant at Arms a£ls by the authority 
of the.Hoiife. If commiffioners of banlnru|pt iffu'e a 
warrant to the (herifi^ then he is thar p^cer."'^ fMa^ 
field Many commtffioners ot bankrupt perliaps 

hear me. I have no idea that any commiffioners can 
comjitilforiJy direfifc their procefs to the fhey 

may dire£l it to him, indeed, as they may to any one, 

4 if 
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if i^e ibwff xhppfes to execate it«3 As to the^^emplay- 
ment of the foldiers, the only trace of it on the recordt 
is, that certain foldiers and men armed with o^nCve 
weapons forcibly broke the wmdow ; is it meant to fay 
that the procofs is vacated becaufe a foldier was prefent i 
A foldier docs not forfeit the rights of a citizent he 
is equally competent to form a pa^t qf the fcji comi^ 
tatuj, or to aflift in executing procefs, as any other 
fubjedl:. 

C/iford, in reply, adopted the courfe of argument 
which Rkhardfon had taken. If the counfel for the 
Defendant was embarrafled by the concefilons which 
had been made on behalf of the Plaintiff, it was be- 
caufe he came prepared not to ^argue the fimple quef- 
lion which was before the Court, but the abllra£l quef- 
tion. Whether the Houfe of Commons may commit for 
any breach of privilege whatever. But the fimple 
queftion is, Whether a libel on the paft proceedings 
the Houfe of Commons is a breach of privilege. It 
was conceded by the Defendant that down to the reign 
of Elizabeth not a fingle inftance had occurred where 
the Houfe of Commons, without the aid of the Crown 
and the Houfe qf Lords, bad ever committed for breach 
of privilege^ It has been affumed for the Defendant, 
as if the Plaintiff had argued that if the firft cafe of 
commitment was within time of memory, the power 
c,qu)4 not, have been given otherwife than by^.ftatute* 
But the Plaintiff’s argument was, that the right could 
exift^^only by pne of three modes, ftatute, .prefeription, 
or necelfity, to enable the Houfe to preferve their own 
eziftencie 9 and this laft is a much .ftrong!» ground for 

them than either common law or ftatute. Yet in order 

• ,r" - 

to maintam the power on the laft ground^ it is.faid^. a 
tnay an obftru^t^n, or may .tend to an ohftruc- 
tion. When Ae counfel f6r the Defendant argued this, 
H h 4 "he 
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he felt he was on very tender ground ; for he felt that 
the only right was that of removing an obftrudion, or, 
in other words, abating a nufance. But a libel can in 
no cafe be an obftruffion. He puts the inftance of 
perfons filling the lobby of the Houfe with placards, 
exciting to fedition : that would be an obllru£bion, but 
not confining in the libel, but in the conduft of coming 
there ; tuid when that was prevented, fo as to be no 
obflru£lion, the Houfe ought then to refer the written 
paper to the proper courts of law. It is faid, the 
Courts of W^minjler^hall would commit lor a 
libel, upon themfelves. There are in the books only 
four cafes, Cro^ Cha, 175., Jeffers cafe of a libel on 
Coke C. J., who left it to be punilhed by indiftment ; fe- 
condly, Cro. Car, Harri/on*s cafe, S. C. 13I., the 

defendant was guilty of a libel on Hutton J. calling him 
a traitor in open court. The Court of Common Pleas, 
inftead of committing him for a contempt (a), left it to be 
punilhed by law ; he was indifled, and Hutton J. alfo 
fued him by bill in the King’s Bench. There have 
been two later cafes, one of libel on Lord EllenhoroughC.'l, 
and another which on fame day was in the Houfe of 
Lords, of a libel on Le Blanc J. Rex v. White^ i Camp, 
359. If it be true that in every cafe of libel on Judges 
for pad proceedings the Courts ought to commit, 
thofe learned perfons would not have fo far forgotten their 
duty as not to commit the offenders. To argue from 
the paft praftice of courts of judice is a good criterion 
of the law. On the other fide, the argument has been 
confined folely to the pra£iice of the Houfe of Com- 
mons themfelves. But on fearch from 1549 downwards, 
only 40 cafes of commitment Have l>een found, and if 
many cafes are found in which the Houfe has refufe^ 
to commit, that is as ftrong evidence the law on the 
one fide, as the cafes' in whiefi they haive committed are 


(«) Ceanviey J.t who was in court, inlbuitly committed him for a 
contempt. Hutt* 93 1 • 


on 



IN THE FlFr3W8ECO»D YjEAB OF GJEORGE III. 

on tlie^ other. On the queftion put in argumentj 
whether the Court of King’s Bench could not commit 
for fuch a contempt^ anfwer was made by one of the 
Courti that it can hardly be conceived that the Court of 
King’s Bench would commit but for a contempt of 
feme part of their procefs. But merely fpeaking of a 
part of their procefs, and faying it is not fuch as it 
ought to be, is not fuch a contempt' for which they 
would inftantly commit ; it mull be a contempt which 
would amount to an obilru£lion. As to the cafes of 
Murray y 0 //Wr,^and Crojbyy they do not apply here. 
Murray’s cafe was not only the cafe of an obftrudion 
to an ele£lion, but of a contempt of the Houfe of Com- 
mons, for he refufed to place himfclf in that poflurc 
which, according to the then pradice of the Houfe, was 
required in all cafes of confute on perfons milbehaving in 
ele£fions. On that occalion, the Houfe finding they 
had no power of compelling him to conform, aboliihed 
the praftice. The cafes of O/iver and JBra/s Crojby do 
not apply ; they were not for libel, but for committing 
to the Poultry the Meflengers of the Houfe df Commons, 
who came to apprehend the printer of the North Briton, 
Flower^ s cafe, 8 T. iJ. 314., was not cited on belialf of 
the Plaintiff, becaufe it relied on the cafes of Ren v. 
Thorpif and Rex v. Lord Shaftesburyy which may be con- 
lidered as denu)li(lied ; and the only Judge in court, 
except Lord Kenyon^ was Grofe J. who relied on a dic^ 
turn of De Grey C. J. in Crojby^s cafe, which has lince 
been Ihewn to be founded in error. In 1677, the year 
after that in which Lord Sbaftejhuryy Lord Wharioxy and 
the others were committed, and after the decifion of 
the King’s Bepch that they were not entitled to be libe- 
rated on habeas corpus y an entry had been made ' on 
the Lord’s Journals, that it was a breach of privilege 
in any Peer committed by that Houfe to fue out a writ 
of habeas corpus in , any inferior court ; but in the fol- 
lowing year the fame Lords refolved that the refolutions 
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of the former year, of winch this was one^ lhaU Jie 
wl^lly annulled. This is a declaration^ therefore^ hj 
the Houle of Peers, that, the Judges may interfere to 
liberate. by corpus perfonf committed for breach 
of privilege ; and if the Court has the right, it is their 
4uty to interfere, for the liberty of the fubjeA* To 
come now to thofe which the counfel for the Defendant 
calls fu,bordinate points, i. Whether the Houfe of 
Commons hath a right to break outer doors, adly. 
Whether they have the right to ufc the military. 
[Mansfield Q i. The laft point canx^t arife, becaufe 
the plea ftates that the Defendant ufed no more force 
than was necelTary and proper, and the FlaintifF by his 
demurrer admits that this was a convenient mode of 
entry : he might have'put that in ifiiie by a new affign- 
ment, which he has not done.] Clifford then confined 
himfelf to the firft point, the breaking of the outer 
door, the j unification of which refts on Semainds cafe, 
and that cafe not cited from any principal reporter, but 
only from a note at. the end of a cafe in Crokct which 
fays, that {he IherifF might not break any man’s houfe 
unlefs in the Queen’s cafe or for a contempt. It is not 
denied, that for fome contempts the iheriff may break 
the houfe, but he may not all. WJirat, is meant, by 
&c.”? That officers may break the houfe when tl\ey 
will ? No •f but that they may in fuch cafes as there 
are mentioned of capias utlagaium. As to Rriggs* 
it confifts only of four lines, that he may be attached 
for a contempt ; and that, not (hewing what the con->> 
tempt was. The Court will not, therefore, think it i^t 
to eftablilh a precedent never known to the wifdom of 
former times, if it be not iiecefiTary to the /afety^pf 
the Hoiife of Commohs. What is the neceffity \ jITz 
man who has been contemptuoiiis withdraws himfelf 
from the Houfe, and locks hUnfelf up in his oWh Hoiife, 
he ceafes to obftru2l them,' they niij proceed' ^i^id 
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{mnHh hhn by law. Is it then by way of punilhmeot i 
Neither the Court of King's Bench nor this Court hath 
power to inflid imprifonment during their pleafure^ by 
wdy bf punifhment. The c^fe iS) that the Houfe im- 
prifon an oiTender} merely to remove the nufance^ and 
liberate him fo foon as the obftru£lion is effedually re- 
mbveii. This thews that they are not to commit for 
punifiiment. The counfel for the Defendant fays, 
cit ng Lord Camden^ 2 PFili. 159., the Court will not 
look at the llbeL becaufe though they might perhaps he 
able to determine that it was a libel, they could not 
juitge that it was not a libel, becaufe of innuendos, &€.; 
but that v/as faid in a cafe of commitment for triah 
wherein it is unneceflary to ftate the nature of the libel, 
any more than it is neceflary to ftate the circumftances 
of the murder or felony on a commitment for trial for 
either of thofe offences. And the do£krine is not applicable 
to the cafe of commitment in execution. If the Houfe of 
Commons h; d fet out the libel verbatim on their com- 
mitment, and called that a libel which oif the face of it 
appeared not to be fuch, the Court would hardly fay that 
was a hbei merely becaufe the Houfe had held it fuch, 
when their better judgment held it was not. If fo, 
they will not let the Houfe take advantage of their own 
concealment, and becaufe they have not enabled the 
Cburt to fay whether it is a libel or not, therefore pro- 
nounce that it mud be a libel. Another point on 
which thje tounfel for the Defendant much dwelt, is 
the language of the warrant and order of the Houfe. 
The vfordsj ma^e ufe of m defcribmg the offence, are 
-« refleJfting upon the juft rights and privileges of this 
IjLpufe." /The w0rd ‘If rpflefting” is as often ufed in a 

fufficiently deiignate 
a hbef. Johnfm in his diAxonary has 
njeaning^of the word rc- 
ife^aing, arid two of them are in boriam partem i fo that 

the 
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the weight of authority is in favour of an innocent 
meaning. If one were to fay, « reflcfling on the unjuft 
privileges of the Houfc,” the prefumption would have 
been, that it was meant vituperatively; but if one were 
to fay, reflefting on the juft privileges of the Houfe,*^* 
he moft probably would be taken to mean, reflefting 
with admiration and plcafure.’’ In Lord Shafte/hury^s 
cafe mention is made of indecent refleftions on the 
Houfe, difturbing their proceedings. An aftronomcr 
reflects on the ftars, a lover on the beauties of his mif- 
trefs, a pious man on the bounty of his Maker. The 
Court will not impute to the word in either of thefe 
cafes malum fenfutn. If then the meaning of reflefting 
be ambiguous, the Court will not, deciding contrary to 
the liberty of the fubjeA, adopt the malignant fenfe of 
it. There is only one ground, therefore, on which the 
Defendant’s juftiheation is to be now contended for, 
namely, that this power is a privilege neceffarily inhe- 
rent in the , Houfe of Commons, and neceffary to, their 
exiftence, and the good order of their proceedings. This 
ncccffity has* not been proved to exift, therefore the dc- 
cifion muft be fuch as is the moft favourable to the 
liberty of the fubjeft. 


Mansfield C. J. This cafe has undergone a great 
difeuflion in the Court of King’s Bench, and here, and 
as the cafes are extremely well known, and as I fuppofc 
it is much wiihed for by the parties that judgment (hould 
be given as foon as poflible, we have thought it better to 
give our judgment immediately. It will not be neceffary 
for me to fpeak at any confiderable length on the fubje£l, 
but I muft ftatc the material part of the declaration, 
and the plea on which the Defendant depends.. The 
declaration ftates that the Defendant on the 6th of jlprii 
1810 and on divers other times between that day and 
the exhibiting of this bill, broke and entered the houfe 

of 
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of the Plaintiff in Si, Georgis^ Hanoi^r Square^ and at 
one of the times, his outer door being, fattened, with 
divers foldiers and men armed with offexiHve weapons, 
forcibly and with ftrong hands broke open a certain 
window and two window-fhutters ; and it proceeds to 
defcribe his mode of entering through the window, 
forcing the Plaintiff out of his houfe into a coach, 
carrying him through divers ftreets to the Tower, and 
there imprifoning him without any probable caufe. The 
Defendant pleads, as to breaking and entering, and with 
the faid foldiers and men breaking the window and 
window-fliutters, and entering and making a great noife, 
and fcffcing him out of the houfe, and taking him to 
the Tow,er, and all the introduftory trefpaffes, that the 
Parliament was fitting at Weflminjtiry that the Plaintiff 
was a member of the Houfe of Commons, and the 
Defendant a member and the Speaker of the faid Houfe^ 
and they being fo, it was refolved in the faid Houfe, 
that a letter figned ** Francis Burdetf^ and a paper fub- 
joined, intitled Arguments,’* printed in Cobbeti^s Weekly 
Regijler^ was a libellous and fcandalous paper, reflefling 
on the juft rights and privileges of that Houfe ; and that 
Sir Francis Burdett^ who had admitted the above letter and 
argument to be printed by his authority, had been thereby 
guilty of a breach of the privileges of that Houfe, and it 
was thereupon ordered by that Houfe, that Sir F, B, be 
for his faid offence committed, fen t to theTower ot London^ 
and that the Speaker do iffue his warrants accordingly : 
^at the Speaker thereupon made his warrant to the 
Serjeant at Arms, reciting therein the order of the 
Houfe, fetting it out, and therefore it was required 
that the Serjeant at Arms or his Deputy (hould take 
into his cuftody the body of the Plaintiff, and then 
forthwith deliver him over to’ the cuftody of the Lieu- 
tenant of the Tower of London^ and that he delivered 
the warrant to Francis John CoMhn Efq., the Serjeant at 
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Arins attending the Houfe of Commons^ to whom the 
warrant waa diredled^ to be executed : that ho further 
made hie certain other warrant direAcd to the Liettte« 
nant of the Tower of LonJort^ reciting .tlie fame fafls ae 
the former warrant, and requiring him to receive the 
body of the (MSir FmBurdettf and him fiij^ety keep during 
the pleafure of that Houfe, and caufedk to be delivered 
to the Lieutenant of the Tower to. be executed, by :vtrtue 
of which firit*mentx>ned warrant Colnum^ the Serjeant 
at Anns, afterwards, in obedience to the bid orde^^of 
the faid Houfe, weAt to the faid meiTuagei and, 
it (hut and faftened, fo that he could not enter, and that 
Sir F. Burdett was within, C^hmn audibly gav^JOOtice 
of his warrant, and required admittance % and becaufc 
the outer door was not opened, and the Plaintiff in 
error refufed to open it, the faid CsZ/mm, with and by 
the aid of the faid foldiers and men, broke the faid 
window and window-ihutters, and dirough the fame 
broke into and entered the fame meffuage, the fame 
being a convenient way of entering, and took the Plain* 
tiff and forced him into his coach, and forced him 
along the ftreets, and delivered him to the Lieutenant 
of the Tower to be detained tliere, in obedience to the 
faid orders and the Lieutenant received the Plaintiff, 
and detained him according to the faid fecoiid warrant, 
and in fo doing the faid Coltnan neceffarily made a little 
noife and difturbance, &c. To this plea there was a 
general demurrer, on which judgment for the Defendant 
has been given by the Court of King’s Bench, and error 
is brought, and the general error is alligned, and the 
queftion is, whether that judgment is erroneous, or 
whether the pleas contain a fuf&cient juftification of the 
faAs charged in the declaration. Several points have 
. been infifted on in fupport of the demurrer. The great 
point is, that the Houfe of Commons has no authority 
10 commit for a contempt, unlefs it be an obftrujiion of 

the 
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the proceedings of ^ the Houfei that for a libel upon 
pail tranfa&ionsi which can be no 6bftru£lion^ they 
cannot commit} and, indeed, tliat the Houfeof Com* 
mons has no power to commit at all; becaufe, till a 
certain period, for feme reafon or other, they confulted 
rile Houfe of Lords, and fohietimes the King, before 
they eaercifed that power. To be fure it is a pretty 
extraordinary thing, to find out in the^ipth century > 
that there is ntsfoundation for a pra&ice which has been 
fan£lified by ufage, as is admitted^ 'ever fiiice the reign 
of Queen ElizabetL That which hal never been doubted 
of for fo many years, muft, I think, be prefumj^d to have 
a legal foundation. As to what is faid of the Houfe of 
Commons formerly being part of the Houfe of Lords, 
and the time of their reparation from the Barons, very 
oppofite opinions have prevailed, and it is not now, in 
the ipth century, for the Judges to reft on thefe things, 
they are fit only for antiquarians to exercife their talents 
on. But it is faid, that they cannot commit for a con* 
tempt pad : that I do not underftand, for they cannot 
commit for a contempt future. It is impollible to fay 
that a libel upon the Houfe of Commons, or on a 
member of that Houfe, may not be a contempt; but as 
to the propoGtion that they cannot commit for paft pro- 
ceedings, whether paft five minutes, or five days, it is 
clear that until they are paft, the Houfe cannot commit 
for them. Upon thefe two points, therefore, we are 
of opinion with the Defendant in error, riiat there 
can be no^ doubt on them. Next, much is faid of 
the warrant, that it does not fet out what the libel 
‘ was; but it ftates that it was a libelloits paper, which 
snuft be taken- to be a' defamatory paper: but it is 
. enough that the warrant ftates it to be for a contempt ; 
that was enough, in the opinion of all the Judges 
except Hoit C« J., in AJbhj v» Wbite^ a Ld. Raj. 930*; 
that was the opinion of a very able predeceflbr of mine, 
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Di Griy C. J.| in Crojbf^ cafe; and we are content l» 
abide with it.. As to faying that a libel on a paft traipf- 
aAion is no obftru£iion> hpw tan it be faid, that if^ day 
after day^ men are to be held .up^o obloquy and con* 
tempt by daily^publieattons for what pafTed the. day be- 
fore, it is not an ob(lru£lion of tlieir proceedings? 
Some few men may have the iirxnnefs to fland up 
againft the toirent of popular abufe, but the generality 
of men hayp not nerves enough to take part in a public 
debate if they are tnus to be held up and reviled* But 
it is not merely the daily and a£lual performance of 
their duty, but in this country, and in every country 
where there is a popular legiflature, or a body of here- 
ditary nobles, it is of the utmoft importance that they 
fliould be habitually looked up to by the people with 
reverence and refpe£f, and if their condudi is to be re- 
viled, and they are to be habitually expofed as obje£ls of 
fcorn and contempt, it is eafy to fee that neither Houfe 
of Parliament could adf with any effedl, either as the 
fupporters of the Crown, or as the defenders of the 
people I and that the conftitution of the country muft 
foon come to an end. For the purpofe of preventing 
therefore thefe praAices, and for fecuring the freedom 
of debate, and refpef); to their proceedings, it is highly 
nccelTary that the Houfe of Commons ifaould be en- 
dowed with the power of punifliing for contempts. 
But with refpeA to the warrant, it is fufficient to fay, 
that the Houfe of Commons have ruled it to be a con- 
tempt, and the Judges of Wejlminjler-hall are bound 
by that. If it were not fo, the Courts could never go on ; 
for if when one Court committed for a contempt, another 
(pourt could review and annul their proceedings, the Courts 
would be in perpetud war. I take no notice of the ar- 
gument laft urged for the PlaintifiFin error on the meanihg 
of the word << reflet,’* that it may be ufed in agood fenfe; 
it is difficult to conceive it to be ufed in that fenfe when 
I coupled 
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totipled mrith the words libellotis and fcan&tous.*^ 
We are of. opinion, therefore, that the warrant is fuf- 
ficient. We come, therefore, to, the laft point, on the 
breaking of the door, and it is urged that the audio- 
tities are very few, ' but the country ^vrould be in a 
ftrange ft ate if there had been many authorities on fuch 
a point, and if per^bns^punifliable for contempts had 
frequently retired and folrtlfied themselves in their 
lioofes : among the few cafes, however, vwhich there 
are, Semain^$ cafe is the great cafe, and we arc of opi- 
nion, that in ' order to take a man in obedience to a 
warrant of the Speaker of the Houf^ of Commons, an 
outer door may be broken. This, and every contempt^ 
includes a broach of the peace ; an oftence is committed 
againft the public weal, and for all fuch oftenecs outer 
doors may be broken. Contempts are exprefsly men>« 
tioned in the cafe of Seyman v. GreJIiam^ Cro^ EL With 
refpefb to the ufe of foldiers, on which the counfel for 
the Plaintiff in error dwelt largely in his former argu- 
ment, I ftopped him now, becaufe if he had intended to 
reft on an excefs of force, or on the circumftaiice of im- 
proper perfons being employed, he (hould have newly 
alfigiied ; but fince much has been faid about foldiers, I 
will corrcdl a ftrange miftaken notion which has got 
abroad, that bccaufe men are foldiers they ceafe to be 
citizens ; a foUlier is gifted with all the rights of other 
citizens, and is bound to all the duties of other citizens, 
and he is as much bound to prevent a breach of the 
peace or a felony as any other citizen. In 1780 this 
miftake extended to an alarming degree ; foldiers w'ith 
arms in their hands ftood by and faw felonies com- 
mitted, houfes burnt, and pulled down before their 
eyes, by perfons whom they might lawfully have put to 
death, if they could not otherwife prevent them, with- 
out interfering 5 fome becaufe they had no commanding 
ofiiccr to give them the command, and fome becaufe 
VoL. IV. I i tliere 
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there was no juftice of the peace with them. It is the 
more extraordinary becaufc formerly the pojfe comitatu/, 
which was the ftrength to prevent felonies, mull in a 
great proportion have coAfiilcd of military tenants, who 
held lands by, the tenure of military fervice. If it is 
neceflary for the purpofe of the preventing mifehief, or 
for the execution of the law, it is not only the right of 
foldicrs, but it is their duty to exert themfclves in 
aDifting the exccutiph of a legal ^ptocefs,^ or to prevent 
any crime or mifehief being committed. It is therefore 
highly important that the miftake (hould be correfted 
which fuppofes fliat an E/fg/j/hman, by taking upon 
him the additional charadler of a foldier, puts olF any 
of the rights and duties of an Engll/hman. We are there- 
efore of opinion that plea is fuflicient, and that the 
judgment muft be 

AGirmed« 
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ARGUED AND DETERMINED 


Courts of COMMON PLEAS, 

i. 

AND 

EXCHEQUER-CHAkBER, 

IN 

Trinity Term, 

In the Fifty-fecond Year of the Reign of George III. 

•*■■■■■■■■ i 

IN the Eajler Vacation 1812 that great and eminent 
Judge Sir Souldan Lawrence Kiit., whofe declining 
health had for feveral terms compelled him moft 
rchiflantly to be abfent from the Court, refigned the 
office of one of His Majefty’s Juftices of the Common 
Pleas : 

And on the firft day of this term Sir Vicary Gibbs Knt., 
late His Majefty’s Attorney-General, was appointed 
one of His Majefty’s Juftices of the Common Pleas, 
in the room of Sir Souldan Lawrenccy and being ad- 
mitted to the degree of the Coif, gave rings, the motto 
whereof was 

Leges JuraqueP 

And on the firft day of June he took his feat in the 
Court. 

I i 2 
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iStt. 


Maj >9. A-NONYMpUS. 

Theackww. OHEPmRD Sent, moved that a recovery might 

leJgment of the , M r • j i. «• n * • • n. ’ rp. 

warrant of attorn npw paft under tho Jollowing circumltances : Ihe 

uey for fuflering a of lummons was returnable on the e3ave of the 

Sora thrirtuS Purificatim, wl.ic^^was the 9th of Februar^j, zvA the 
of the fiimmons ; acknowledgment of 'the warratft olF attorney tiras taken 
and ifnot.itwould the , 0 th * 

be error. ^ 

Mansfield J.' The parties are not to appear till 
after the writ of fummons : and inafiSuch as the ap- 
pearance muft be entered of the day of the return of 
the writ, it would be a contradiction in terms, that the 
warrant of attorney to appear fliould be acknowledged 
on a <lay after the day of the return, on which day the 
appearance is recorded. 

. Heath Jf. If the recovery were permitted to pafs^ 
the indulgence would be iifelefs, for the objection would 
be matter of error. 

Shepherd took nothing by his motion. 


May 30. 


Vi>iCBNT Holt. 


A foliciter of the ^PHIS was an aft ion brought by a folicitor againft 

Court client, to recover the amou'nt of his bill for 

quer is not entitled bu(ii»efs done for him in profccuting and defending 
therefore to praC- 

life in the Court of Chancery ; nor, if does, can he maintain an adlon for the amount 

of his bill* I 

And femhlef that a folicitor of that court cannot by confeiit in writing authoriae a 
folicitor csf the Court of Exchequer to pradlife there in his name. 

fuits. 
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luitsj as well in the High Court of Chancery as in the 
Court of Exchequer; and upon the trial, of tbecauli^ 
at the fittings after Michaelmas term i8ii^ the Plaintiff 
recovered a verdid fd^'^the amount due for buffnefii 
done in the Court of Exchequer^ with liber^ to move 
to increafe the verdi£);^ adding to it the (Vm due^ fo 
him for the bufinefs ddne iq theTlourt ojf Chaoc^y, if 
the Court (hould be of bpinion that he was entitled to re» 
cover it, under the cir^ypiitance* thp^ was not siYolicitor 
of that court, although it was in evidence thq^^he had 
been duly admitted as a folicitor in the Court of £xche« 
quer, on the equity fide. Ijt did not ^pear upon the 
trial that he had the confent in writing of any folicitor 
of the Court ofSChancery to pradife there in his name ; 
but no objedion was raifed dt^the trial upon the ab» 
fence of fuch confent. 


itisu 
Vatcmt . 

V. 

- Holt. 


Serjt. had accordingly, in Hilaty term, obtained 
a rule nyi to increafe the verdid, upon the ground 
which he urged, that a folicitor of the equity fide of the 
Court of Exchequer is entitled to pradife as a folicitor 
in the Court of Chancery, on the authority of Meddew- 
croft V. Holbrook j i H. Bl.^o.f where the converfe of the 
propofition had been recognized by this Court. 

Shepherd and Lens Scrjts. now (hewed caufe: By the 
flat. 2 G. 2. c. 23. f 10. it is rendered lawful for any 
attorney, or any folicitor, admitted to pradife in fome 
one of the courts, and duly fwom, to pradife in the 
name of an attorney of any other of the courts, wi^ his 
confent in writing, but no fuch permiffion is given them 
to pradife in the name of any other folicitor of ano- 
ther court of equity ; and one reafon why no great re- 
liance is to be placed on the cafe .cited, is, that the 
ftatute diftindly requires a confent in VTiting from the 
attorney in whofe name the proceedings are carried on ; 

I i 3 never^ 
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Vincent 
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IN TRmiTY TERlf - 

neverthelefs, in that cafe no evidence of any fucfr tfdn- 
fent appears to have been given or required. That cale 
too depends on the diftinftion, that in the Court of 
Exchequer no proceedings are conduced in the iiame 
of the foKcitor himfelf, but that every thing there is done 
in the name of the clerk in court, and that he is the 
refponfible perfon : whereas in the Court of Chancery, 
all the proceedings are carried on in the ijame of the 
folicitor. The 27 th feftion is alfo very material for the 
Defendant, which provides that this ftatute (hall not 
extend to the examination, fwearing, admilEnn, or en- 
rolment of the attornies or clerks of tlie offices of the 
King’s remembrancer, trcafurcr’s ren^mbrancer, pipe, 
or office of pleas, in thj Court of Exchequer at 
ffiiiifter for the time being, but that they may praftife 
in the Court of Exchequer, or may pra£life in any other 
of the courts of record, in the name and with the con- 
fent of fome fworn attorney of fuch court, fuch con- 
fent to be in writing, and figned by fuch attorney, in 
fuch manner as they had ufually been and might have 
done before that a£): ; and that attornies and folicitors of 
the fevcral other courts may praftife and folicit in the 
faid rcfpeclivc offices in fuch manner as theretofore 
had been done. But this feflion is equally filent with 
the former as to praclifing in the name of a folicitor of 
another court. 


Bejl and Vaughan Scrjts., in fupport of the rule. The 
diftinflion taken is without foundation j for equally in 
the Court of Chancery, as in the Exchequer, docs the 
folicitor pra£life in the name of the clerk in court. 
The prefent rule muft prevail, unlefs the Court will 
overturnthe cafe of M edJower^ft v. Holbrook : and fuch 
a decifion will aUb carry with it this hardffiip, that the 
Defendant will immediately fiie the Plaintiff to recover 
the penalty of 50/. for praclifing without being admittedt 

and 
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and the judgment in the prefent a£tion will be concliifive 
againfl him in that. 

Mansfield C. J. The bufinefs in the Court of Clian- 
cory, as well as in the Exchequer, U, to a certain extent, 
done by a clerk in court : but if that made- a difference, 
it would repeal entirely the ffrft prohibitory claufo of 
the ftatute, as to thofc two courts. I do not uiiderfUnd 
the cafe of Meddowereft v. Holhro:iky nor the reafons there 
given by Lord Lough horottgj^ : he fays, the Plaintiff 
liad been admitted and enrolled in Chancery but he 
had not been admitted and enrolled a Cblicitor of that 
court in which he was then pra£lifing, and the fit ft 
claufe is exprefs** that he flndl not pradlife in it unicfs he 
is fo admitted, 'fhe cafe, top, affimies that the adf 
regulating the pradlicc of attornics is a penal law ; but 
I cannot conceive why a law which has that objedi is 
a penal law. 

Chambre J. I believe the ftatute has been entirely 
ncgledled, and very little adlicd on. It Requires a 
confent in writing, which is fcarcely ever given. But 
the queftion is, whether the cafe or the ftatute fliall be 
fet afuie. 


Rule difeharged^ 
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If :i PJ i!nti£r ac- 
cepts from the 
principal Defend- 
ant a cognovit 
whereby he gives 
him time for pay- 
ment by inilal- 
mcnby he thereby 
difcharges the baily 
nnlefs they are 
parties to the ar- 
rangemenu 


Bowsfield hj. Tower. 

Same v. Thornton and Cornelius^ B^l of 
Tower. , 

J^HEPHERD Serjt. had in E(^er term lad obtained 
a rule fjifi to fct aflde the proceedings aga'inft the bail 
in this caufe, upon the ground that the PlaintifF had 
accepted a cognovit from the principal for paying the 
debt by indalmcnts, and that he had thus given lime to 
the principal^ and had thereby difeharged the bail. 

Tlie rule having been enlarged until this term, 
and Vaughan Serjts. on a former day (hewed caufe 
againft it. They urged that as the bail were no parties 
to the agreement, there was nothing in it which hin- 
dered them from rendering their principal at .any mo- 
ment they pleafed. Hodgfon v. Nugent^ 5 T. R- 277., 
A cognovit * held to be no difeharge of the bail. 
Shahefpear v. Phillips^ 8 Eafl^ 433*> was a (till ftronger 
cafe •j for there an aft for difeharging infolvcnt debtors 
palled after ihe bail were fixed, and the principal was 
difeharged under it, when only five of the inftalments 
were due, yet the bail were (till held liable for the 
whole condemnation money. A cognovit is only a con- 
fefiion of judgment with a (lay of execution ; and it 
matters not to the bail how the judgment is obtained, 
whether by confeflion or otherwife: it is merely the 
fame as if (he PlaintilT, having obtained an adverfe judg- 
ment, (Iiould give the principal a certain time to pay it 
in, which clearly would be no difeharge of the bail. 

Shepherd in fupporC of tlic rule. If the ball had ren- 
(tored the principal^ under this agreement it wonld have 

. fecen 
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been a breach of faith in the Plaintiff to have detained 
him, which in effe£k takes from the bail the power of 
rendering him. Nor^^ inafipiieh ^ the bail are not 
privy to the agreement, can they ever know whether 
the l!)efendant is entitled to his difeharge or not. Tlie 
fame principle is allowed in ‘ibis court as to the bail, 
which is ftated by Heath J. in the cafe of Rex v. Sherjff" 
ef Surry^ in the caufe of Brewer v. Clarke^ ante i. J59.* 
as a difeharge to the (heriff; that che'PlaIntiff has created 
a new modification of the debt, and has elefled a dif- 
ferent remedy againff the principal. Even in the cafe 
of a bill of exchange, if the holder gives time to the 
acceptor, without giving notice to the drawer/ he 
thereby difeharges the drawer. For aught that appears 
in Shakefpear v. Phillips^ the bail may there have been 
parties to* the cognovit or perhaps the objedifon might 
not have occurred to the counfel in that cafe, fince the 
only queftion there dlfculTed was, whether the- bail were 
liable tor all the feven inftalmenfs, or for five of three of 
them only. In any cafe of guaranty, by bond or otherwife, 
if time is given to the principal the furcty Is difeharged. 



Towiat. 


JB^ obferved, that in the cafe of the Sheriff" of Surry, 
Chamhre J. liad taken a diftinftion between the cafe of 
the llicriff and the cafe of bail. 


The Court gave lime to the parties to enquire con- 
cerning fomc fimllar cafes, which, it was fuggefted, had 
recently been decided in the' Court of King's Bench. 

Heath J. now reported, that the Jpdgesbf the Court 
of King's iteiich declared that the praftice there was 
now feiucct to be, that the bail'wTre cfifchar^d by fuch 
a cognovit^, 

MAT^FiEfD C. If ilie t)K*feudant had bet'n furren- 
dered after fuch a cognovit^ the Court would difeharge 

him. 
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him. The purpofe of all thefe proceedings is to fccuro 
the Plaintiff. But the Plaintiff has agreed to take the 
money in a< different way, and therefore the bail are 
difeharged. 

Heath J. It would be very extraordinary that if the 
Plaintiff parted with the power of taking the Defendant 
until default ' made in payment of the inflalm^nts, 
the power of taking him fhould flill fubfifl in the bail : 
that power is entirely derived from, ami dependent upon 
the power of the Plaintiff- to jtake him. 

Chambre J. If the bail were to furrender the prin-^ 
cipal^ they would be difeharged in a circuitous way, for 
no doubt' the Court would hold the principal entitled to 
his difeharge. It does not appear that in the cafe of 
Hodgfon V. Nugtttt the cognovit wasr for payment by in- 
ftalments ; without time given, it is not a difeharge. 

Gibbs J. I was of counfel in the caufe in the Court 
of King’s Bench in which it lately was ruled, that by 
giving* a cognov'it payable by inftalmcnts, the bail were 
difeharged, by analogy to the cafes where a creditor, by 
giving time to the principal, difeharges the fiirety. 'The 
bail cannot render the principal, if the Plaintiff gives 
the Defendant time for payment by inflalments, until 
the time when failure is made in payment of an inftal- 
ment. The bail, therefore, are put in a different fitiia* 
tion from that in which they placed thcmfclves when 
' they entered into their rccogiiizancer 

Rule abfolute for fetting afidc the pro- 
ceedings, nd entering an exoneretar 
on the bailpiece, the bail undertak- 
ing to bring no aftion . {a) 

(^i) Sec Thomas v. To:trjg and Jogget, bail of Oraliom. JB. 
stia. p EaJ, 617. 
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June z« 


^LATTON Serjt. moved to fet afide a verdidl which 
had been obtained by the PlaintiflF in an a£^Ibn for 
'mcfnc profits under the following circumftaiices : the 
Defendant in an ejectment had fuffered judgment; by 
default, after which the Plaintiff had accepted rent for 
the time paft under an agreement to wave the colts of 
the ejeftment, but he' neverthelefs brought an action 
for mefne profits to recover thofe cpfts, to which^ the 
Defendant pleaded the general iffue ; and upon the 
trial the Defendant offered evidence of the above' men- 
tioned agreement, which was rejefted, and, as the Court 


In trefpafs for 
mefne profits, upon 
a plea of the ge- 
neral iii'ue, evi- 
dence is not ad- 
niliTible that the 
PlalntifT had ac- 
cepted the reni of 
the premifes for 
the time in dif- 
pute, and had 
agreed to wave 
the coAs of th# 
ejetAmeiu. 


now held, rightly rejefted on that iffue j for the defence 
was, in fubftance, that a part of the damages had been 
acccptf(d in fatisfa<![lion for the whole : whereas the plea 
was, that no trefpafs had been committed | and they 
refufed the rule. # 


OrGILL V. KeMSHEAD. June a. 

J^^AR5HALL Serjt. had obtained a rule niji for The picas of 
leave to plead fcvcral matters to an aftion of cove- ^ fa^um ^ 
nant for non-payment of rent. The picas fuggeflcd confiflent, and 
were, ift. Non eji fa5lum, 2dly, No rent in arrear. be pleaded 

3 dly, To the firft and fccond counts, that the Defendant 
had, before the rent became due, afligncd the premifes 
to Jojbua Rohinfon^ who liad tendered the rent. 4thly, 

To t^e third and^:fourth counts, that jhe Defendant, be- 
fore the rent became due, afligned to Jofljua Robinjon^ 

who 
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who afligned to J. S. who tendered the rent; 
a tender of all the rent by the Defendant* 

Lens Scrjt. now ^(hcwed caufe againft this rule, and 
cited the cafes of Fox v. Chandler^ 2 W, BL 905-, and 
Jenkins v* Edwards^ 5 Term Rep» 97. 


Masjhally contrh, in fupport of the rule, contended 
that it was the continual practice to plead non efi faBum 
with repugnant pleas. Tw different full defences can 
hardly be pleaded which are not repugnant. 


IJansjield C. J. The pleas are clearly repugnant: 
if the Defendant affigned a leafe, it mud have exifted : 
and if the Defendant tendered rent, it was not rent 
which had never become due. * 

The Court made the rule abfolute to 
plead the other pleas, driking out 
the mil ejl faBum* 


June s. 


C 0 W 1 .ET n). Bussell* 


The grantor of an 
annuiLy who is 
clifchii ged out of 
cuAody under the 
infolvent 
51 G. 3. f. ia 5 * 
ii difchaigcd both 
as to his perfon 
and property from 
all future pay- 
ments of the un* 
nuity ; but the 
a£l no difeharge 
of his furctiesy or 
of fpecific fecu- 
rities. 


Defendant, who had been difeharged under the 
‘ Infolvent A£k 51 Geo. 3. c. 125., had been arreded 
fincc his difeharge for the arrears of an annuity which 
had become due flnee the id of May i8ti, and Onjlow 
Serjt had obtained a rule to difeharge him out bf cuf- 
tody undcr^the 29th ie£lkm of the above a£i, which 
enaAs, •• That no perfon entitled to the bchefit of that' 
iliall at any time thereafter be impriibticcf by reafod 
of any judgment or decree obtained Ibr payment of 
money only, or for any debt, bond, damaged, 'contempts 
fpr non-payment ’ of money, cods,'^m 01^ ^ihs of 
I 




moh^ contracted, incu^d, occafioned, owing, or 
growing due before the firft day of May one thoufand 
eight hundred and eleven,” and gives power to the 
Court, a Judge, or two juftices of the peface, to dif- 
charge with cofts, upon entering a common appearance; 
and by the l6th fe£iion of the fame a£t, it is provided, 
« That all and every creditor and creditors of any 
debtor who ihall be difeharged by virtue of that aCt, for 
any fum or fums of money payable by way of annuity 
or otherwife at any future time or'^imes by virtue of 
any bond, covenants, or other fecuritics of any nature 
whatever, may be imd (hall be entitled to be admitted 
creditor or creditors, and fliall be entitled to receive a 
dividend or dividends of the eftate of fuch debtor, in 
fuch manner, and upon fuch terms and conditions as 
fuch creditor or creditors would have been entitled unto 
by the laws now in force, if fuch debtor had become 
bankrupt, and without prejudice in future to their re- 
fpeClive fcpurities, otherwife than as the fame would 
have been aiFcCted by a proof made in refyeCt thcrepf 
by the creditor under a commiflion of bankrupt and a 
certificate obtained by the bankrupt under fuch corn- 
million,” By the 4gGeo. 3. c. \%i. fee. 17. **it lhall be 
competent to any annuity creditor of any pe;-fon againft 
whom a coonmilfion of bankrupt fiiall ifiiie after the 
paifing of that aO;, whether the fame lhall be fecured 
by bond or covenant, or bond and covenant, or by 
whatever afim^nce or aflurances the fame lhall be fc- 
cijrf d, and whether there lhall or Iball not be, or have 
been, any arrears of fuch annuity at or befbfb the time 
of the bankruptcy, to prove under fuch commiflion as u 
creditor for the value of fuch aufiuiCy, which value j|:he 
commillioners lhall have power, and are thereby re- 
quired to afeertain, and the certificate of every bankrupt 
under whofe conuntflion fuch proof lhall be or mi^ht 
have been made, lhall be a difeharge of fuch bankrupt 

againft 
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tgainft all demands whatever in refpedl of fucIT tfi<* 
nuityi and the arrears and future payments thereof) in 
the^ fame manner as fuch certificate would difcharge 
the bankrupt with refpeft to any other debt, proved, or 
‘ which might have been proved, under the commiffion.*^ 

Vaughan Serjt. in {hewing caufe againft the rule, did 
not contend for any right to hold the Defendant in exe- 
cution for any arrears due before ift May 1811, but 
ftated the queftion to be, whether the PlaiiiVifF’s remedy 
for the arrears which had fince accrued, was gone ? Be- 
fore the 49 G. 3. an annuity debtor could not ufe'his 
certificate as a bar to an annuity fecured by bond, unlefs 
there were arrears of the annuity, in whicli cafe might 
value the bond : nor could he, in thecafe of an annuity 
fecured by covenant, bat any mote than the arrears 
which had become due, and not thofc afterwards to 
accrue : but by the above aft of the 49 G. 3. the arrears 
of an^ annuity arc put upon the fame footing as any 
other debt : and the arrears are fo far extiuguiflied, as 
that the Defendant might be difeharged out of.cuftody ; 
but by the words of the i6th feftion of the infolvent aft 
of the 51 G. 3., that all annuity creditors of any 
debtor who fliall be difeharged by that aft (hall be 
entitled to be admitted creditors without prejudice to 
their refpeftive fccuritics,” it feems that the fecuritics 
for the annuity were intended to have fomc fubfequent. 
operation, or otherwife thofe wOrds wo|!ld have been 
unneceflary ; they atj? farther explained by the 29th‘‘ Jec- 
tion which<«limits the operation of the aft to fuch debts 
al were growing due«^before the ill of May 18 ii, fince 
which time, the arrears for which the Defendant is now 
i^icuftodyt have become due. The - queftion th^efore 
ia> .whether the afk'dbes not leave to thcTIaiptiiF the, 
power of holding the Defendant in cuftody fdl' H debt 
accrued lince the ill of May i8i i. ' ... 

3 Manspiei.d 
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MihNSFiELD C. L The words without prejudice , 
to -their refpeftivc fecurities** are very obfcure, but they 
may mean that if a man has any fpecific fecurity on land, 
h fhould not be taken from him, or if he has furetics, 
that they fliould not be difeharged ; that only the pcrfoii 
and property of the debtor arq to be diitharged in this 
cafe, in like manner as the perfon and property of the 
debtor only are di^feharged under a commiflion of bank- 
ruptcy. I can put no oilier fenfe on the claufe than that 
the Defendant is to be difeharged. 


i8ia. 

COWEET 

V. 

BuSbEUI,. 


CiiAMBRE J. I think upon the whole, the intention 
of the ftatute is to extinguifli the debt as to the principal 
creditor, ^though that intention is moll imperfeftly er^ 
prefled, and it is not at all happily elucidated by the refe* 
rence to the numerous bankrupt laws. There is no pro- 
viSon made by this a£l for afeertaining the value of the 
annuities, as there is in the bankruptcy ftatutes ; and I 
c.vunot venture to f.iy that the commiflion ers are to'^take * 

4»v ^ ^ t 

on tliem at tlreir own rilk, to fet a value on the annuities; 
nor could they adopt the calculations to be rmdc ex parU 
by any eminent calculator, without rendering thcmfelves 
fubje£l to inceflant litigation. 


Gibds J*. Before tlie aft of the 4 p 3- if any 
annuity was fecured by^bond, and the bond was forfeited, 
it might be proved under the"" commiflion, and the an- 
tmlty became esetinft : but if it were fecured by cove- 
nant/ or bond and covenant, though^tlife bond^ if forfeited, 
were proved under the commiflion, Hill the creditor* 
might proceed on the covenant after the bankrupt had 
obtained his certificate ; this remedy upon 'the cov.egar^ 
was taken -a^jr^y by the flat. 49 G. jv ^nd it is that to* 
^hlch ^<^prefcnt actralluclcsi 

As 
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As this was a new xrafe^ and no exprefs notlee of the 
Defendant’s former difcharge under the infolvent had 
been ferved on the PlaintiiT, the Court made the 

Rule abfolutc without cofts. 

^ T» 

* - - 


JoNJis V. Brooke. 

was an a£lioii upon a bill: of exchange drawa 
tTlf on the I ft of July j 807, by /. 1 ?. Ltaming upon the 

cepted for the Defendant at three months after date, for 25/1 12/. pay- 

accommodation^^ able to the drawer’s own order, accepted by the Dcfcnd- 

drawer is not*a drawer indorfed to the Plaintiff. Upon 

competent witnefa the trial of this caufe at the fittings in jMiddle/ex, after 

Md«Mme't*tL MamfidilC. J., the defence 

bill on ufurioua waS| that the Defendant had accepted the bill for the 
confideration r be- accommodation of the drawer, who had cHfeounted it 
ftapd irtdiffercntly with a perfon named ReeveSy taking the amount in 
Tiable to the holder goods, which were much ovcr-charged in price 5 that 

fbfthc\oldercan become due, 

recover againft fince which time he had demandeid p.'iymcnt of it, and 
him had fubfcquently indorfed it over to the Plaintifl'. To 

thrac«pior is * ufurious intereft, the Defendant called the wife 

entitled to recover of the drawer. Shepherd Serjt. for the Plaintiff^ objected 
the arnoum of "the witnefs was called to get rid of the drawer s own 

biiil» and a!fo,aIl refponfibility to the acceptor, who having received from 
damages he may Confideration for his acceptance, would, if he 

have ruHaiaeif, in- «. r n 

eluding the cciU ^hc bill, have an action againft Learning for the 

. of the ^ amount, as money paid to his ufe ; and therefore, unlefs 

agaiuft hxmfeU. Defetidaiu ftiould previoufly releafe him, the witnefs 
was incompetent. Mansfield C. J. rclu£l;nitly received 
the evidence^ Shepherd in this term obtained, upon the 

ground 


1 ^ 12 . 



3une 3. 
In an adlioii 



tv «as-rann(HSMo»» xMv«)F<«nBWKu^ 

«.gvMiid tKe Wham boca x4mi^, 

* nik to fet^itf do wSjpil^/xiMt lN||tM' i 'VixdiQ liMr 
tho Plaintiff. 


4»S 





Bi/t and P///Serjt8. in the £21^ term^ fliewed caufe" 
againll this mle. This cafe is decidediiy the authority 
of J&rdaine v. Lqfl Ar mk t^ 7 3 F>!l?* 6ol^ which the 
rule no Idnger prevails that a perfon cannot be called to 
invalidate an inftrument, to which he has fethisnaipe, 
Secondlyj the witnels was admiffible> becaufe the drawer 
ftands indifferent to the event of Ithe fuit : for if the 
Defendant fucceedll^ the drawer is liable to an adion by 
the bolder^ fince verdiA obtained upon his own 
eyldenc^^ tliis afliOn cannot proteA him in that; if 
the Plaintiff fucceedsi then the drawer is liable to an 
a£lion by the acceptor^ who without confideration ac« 
cepted the bill for the drawer’s benefit. In the a£rion 
by the holder againft the witnefs^ it would only be 
neccffary to prove that he drew the bUI^ that it was pre- 
fented for payment^ and was not paid. It would be 
unneceffary to prove notice of the diihonour, becaufe it 
is admitted that it was an accommodation-bill ; and the 
prefent Defendant would be a competent wxtnefs to 
prove that he held no affets^ Staples v. Oktnes^ i Efp, 332* 
The motives that operated on the mind of the acceptor 
rot to pay the billj could not be ad mi Bible in evidence 
> : the cafe. The withefs could not then be heard to 
ihiprove out of his own mouth the legality of the con- 
fideration ; but his admiflion tiow given that this was an 
accommodati9n-biil, might then be ufed againft him to 
difpenfe with the nftceBity of notice of the dilhonour of 
the bill by the adMj^tor, They alfo referred to llderton 
V. Aikmfin^ 7 T. Roam v. Wiliiaths^ ibid. 481. 4; 

Bin y. Kerfiavs^ 2 Eafi 458. BUherdske v. BMmim^ 

I r. R. 405, and Rich v. Toppins, Peaii N. P. 224. S. Cm 
I £/p. 177. The circuififtance of the releafe in the laft 
Vot. IV. *K k cafe 





'laii. 

\ W* ^1- ‘ • 

itma 

V 

J3mme> 


cafe aUfeitt^ 

decUcdiHtli^ feid^ tt{»ii toi^wapactjcul^r ciro^ 
ftsBices, and was diftinguilhable from tKi8« It vfin bdd 
in Birt V. KerJhaWi that the additional obligation on the 
witoefs to pay the o^F the ad;ioi^ iigain[$ the aopepUj^i 
did not deftroy Abe equilibrium of intereft in the eveUit* 

Shepherd and Vaughan Serjts*) in fupport of the rulc^ 
did not attempt to combat the do£lrine laid down in 
Jofdaine v« Lafibro^t but cootetided that the witnefs 
diere did not ftand in a Hate of indifference. He had^ 
they faid, an immediate and dire£k iptereft to defeat* the 
a£lion againft the acceptotj to whdih he would b^able, 
not only for the ^amount of the bi9i but for Ae cofts of 
the prefent aAion \ for which the acceptor might reco« , 
ver in a fpecial count ; whereas it was hazardous aild 
uncertain whether the holders if lie failed againft the 
acceptor, might ever fucceed «in the adion againft the 
drawer. This obje£kion has not beert overruled^ but it 
has never before been taken, either in Ilderton v* Atlunfin^ 
or any of the other cafes of that class. Shepherd 
mentioned a MS, cafe of Carter •y. Htppel^ in which 
he was engaged with Mr. Bearcroft^ and which was 
one of the firft caufes wherein Lord Kenyon C. J. received 
the drawer of a bill as a witnefs in an a£tion on the bill; 
two obje£l;ions were made, the firft, as in Walton v. 
Shelly^ 1 r. R, 2p6, that the witheft was not competent 
to impeach the inftrument to which he had fet his name ; 
the fecond, that he was an interefted witnefs. A new 
trial was granted, and on the fecond trial a releafe was 
' given, and he had ever thought^^^tbat lhat Was the right 
,pra£lice. The drawer does nht indifimnt in this 
qafe, for another reafon, that he eolfld neverlfet up tl^e 
ufury committed by the firft indorfee as a defmdbagahfcft 

acceptor ; his only p^ible wquM be, pay* 

meut^ but if the a£tioa is brought iqfsSnft the drawer 

7 * c by 



by.^ft &(kBl«r* Ar 4nwer49M]F of tb«.ttf«i7< i jli«. 

TUi tho caidolron of aad futttf , 

^JHkny/leld C. J. obferved tint in Blrt and Ktrfivm it was 

hdU liiat tha aooeptor might ncover his cofts as woii m ftMMfe 

tho eotltents ^ the bill, and that^lras the only cafe in 

whMi that diftindion had been notice<L3 The oafe of 

BttcUand v. T^tAard was in poin#with the prefent cafe^ ' 

where it was held by’Lord Ktnjon, that the witneis was 

properij rejefled, because hi»fituation would be bettered 

by the etrent of the Tetdi&> inafm^^ as> if the Plaindff 

Itonld fuccf cd» the witnefs wodld be put to much greater 

difficulties to get h#ck his mpney« than if the Plaintiff 

Ihould be foiled through his teftimony ; and that reafimipg 

is very applicable lb the prefect cafe. DtngwoU v. 

Dun^tr^ I ^7. The acceptor may be fued at 

any timp« unlefs he has been expre&ly difcharged. 

IPZntfpidwiy V« Jac^fen cited ia-Walten v. Sielleyt 1 T, R. 

aUb in points where a witnefs who had indocfed an 
accoinaiodation>note of the Defimdant’s teftator to the 
Plaindffsy being called to prove that he had latisfied the 
note to the PlaihtiiiS} was rejefted by Btdllr J. becaufd 
he was the indorfcr. The witnefs is ftrongly interefted 
in giving the teftimony for which he is called. 

Beji replied 'that Dingwdl v. Dunjier was mainly 
decided on the fame ground as Waiton v. Shtlltyf which 
had fince been overruled by Jordaint s. ' Li^bnolu. 

Cur. adv. vuU. 

MamsfielI} C. J. in this term delivered the judgment 
of the Court. . Thip ^^ion is brought ag^nft Brwit as 
the acoeptOr^ fJdtt'of exchange,; at the trial, the de 
fence made, wa8,«tat this bill was given by the drawer 
die, indorfer on ufurious coafideradon, the latter 
Mving taken ufuisous intereft on diicounting dte bill ; 
and tl»t die bill was aoo^ted fpr the j^ c cdaioiiodatioji of 
•Ska dte 





i8ia* 



dvi drawer. An dbjeAion was taken t6 the 
nrho was the wife of the dtawer^ ahilthe objef^n " 
was overruled^ on * the ground that k is now^ the 
prafl:ice to receive perfons whofe names on bills of 
exchangei as witnefles to impeach fuchflHs. And fo it 
is 5 but here the queftion i8| inafmura as this ^s an 
aflion againft the acceptor, whether (he could be re- 
^ceived as againft the acceptor; the drawer, as it was con- 
tended, being interefted to defeat the afiion : the doubt 
was this ; the drawe§ has an intereft^ to proteO; the ac- 
^ceptor ; for if the holdir fucceeda againft the acceptor, 
the acceptor will have a nght, againft the drawer, to 
make the drawer pay, not only the money, but all 
damages he the acceptor mSy fufti}nd>y being f^ied for 
it ; for the drawer of an accommodatloir-bill is ho^nd to 
in4|^mnify the acceptor agaihft the coufequences of an 
accepCi^ce made for the accommodation of tha drawer : 
we are therefore of opinion that the drawer cannot be a 
witnefs, and confequently the rule muft be made abfo- 
Itite for •entering a 

Vcrdifl for the Plaintiff* 


june^. Burgess M£RR1ll. 

C« J* This is awaflibn brought by 
againft the Defendant Mmnll on a 
The declaration ftates, that one John 
paitn^b may according to the cuftom of merchants, made, a 

accepted^\he exchange, and direfledi^ tp the Defendant, 

adult only m the under the name of Meft** and that 

the Defendant acc^ted the hilI,^PenHbe,^»ame of 
fhndant pleads in Merrill and Le Blond. The DefendSnt pleaded in jibate* 

abatement that oient, that the promifes, if m^de, were made by the 
the other partoer 

ought alfo to he ^ t ^ 

ftedf the Flainuff xoay reply his infancy, and it is no departurct 
• I 


J^AmFIELD 


If one of two 

" •k' *>■«»«» 

«b>tt accepted by bill of exchange. 


Pefeo. 
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Defendant and Robert Le Blemd jointly, . and not by the 
Defendant folely ; and that R. Le Blond is ftill alive. 
The Plaintiff replied that R. Le Blond was an infant j 
and the Defendant demurred to the replication, and the 
demurrer was argued. The fame caufe once came before 
us in another lhape, {») and many cafes were cited on the 
do£lrine, (which I never could underdand,) that the 
contrads of infants were voidable only, and not void^ 
and it was given in evidence that Le Blond had not 
avoided it. The cafes are not ifttelligible, tior recon- 
clleablc to common fenfe. It^ is faid in fomc of the 
cafes, the infant may avoid the contrad by pleading ; 
that i«, he pleads it is not his contracl. Now how is 
that a contrad, which does not bind a man ? it is infe- 
parable from the itlca of a contr id, that it fliould be 
binding.. There is a famous cafe in a Sir. 938. flok v. 
Ward Ctarencieusy wherein the confidcration of apromife 
of marriage was a prbmifo to marry made by an infant. 
The diftindlon laid down is intelligible enough, that the 
infant may confirm contrads which are for his own 
bcficfit. But all that dodrine does not apply here. If 
an infant fowns a partncrfliip with an adult, he holds 
himfclf fortli to the world as not being an infant \ he prac- 
tlfcs a fraud oh the world \ and it docs not lie in the 
mouth, as the phrafe is, of an adult, who combines with 
him in pradiftng this fraud, to avoid his own contrad 
by faying his partner' is an infant, and incompetent to 
make a contrad. It is an extremely familiar dodrine, 
tefultihg upon all deeds and inftruments, that they 
operate to form a „ contrad according to their legal 
effed; this, ther€for^,^is a binding contrad as to. the 
adult, though^ void" as to the infant. Xjid it is ex- 
tremely proper to fay, that the Plaintiff may fafely 
overlook the privity of the infant, as to whom tixe con- 

(«) See Gibbs v. MerrilU anfe, vol 3. 307. 

K k f traft 
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iBia. 

Bubgbss 

V. 

Mkkbux* 


Juries* 

Upon fuggeftion 
that a rule for a 
ipecial jury has 
been obtained for 
the purpofe of 
delay, the Court 
would not diA 
charge the rule, 
but diredled the 
caufe to be tried 
by a fpecial jury 
within the term* 

It is difcretion* 
ary in the Court 
to grant or to con- 
tinue a rule for a 
fpecial jury. 


traA is nugatory, and may defcribe it as a contra A auide- 
by the adult contra£lor only. No cafes are found 
decided by the Courts, upon confideration, on this point. 
But in a cafe in 3 76., Chandler v. Parks and 

DankSi where the plea pleaded was the general iflue by 
Parkesj and infancy by Datiks, the Plaintiff entered a 
nolle profequi as to Parker^ and continued his a£lion as 
tp Banks. Lord Kenyon C. J. Jaid the Plaintiff Ihould 
have difcontinued, and newly fued Parkes^ and non* 
fuited him. Lord Eflenborough C. J. has followed the 
fame dodrine, that the Tiaintiff having declared on a 
joint contrad, could not convert it to a foie contra£i by 
difcontinuing againft one of the contraflors, but that he 
ought to have declared on it as a foie contrad from the 
beginning. We are of opinion, therefore, that the 
demurrer muft be overruled, and that judgment muft 
be for the Plaintiff, and that the a£tion is weir brought 
againft the adult only. 

Judgment for the Plaintiff. 


Bloxam Knt. V. Brown. 

^HEPHERD Serjt. had on a former obtabed on 
behalf of the Plaintiff a rule nifi for fetting afide a 
Tule which the Defendant had obtained for a fpecial 
jury, upon a fuggeftion that the fpecial jury was moved 
for only for the purpofe of delay ; the caufe, which was 
an a£tion upon a bill of exchange, ftood in due courfe 
to be tried within the term, if not pmveoted by the 
fpecial jury. 

Beft Serjt. ihewed caufe againft the rule. He CoUp 
tended^ firft, that the words of the ftatute 3 G* a. e. 25. 

/• * 5 -» 



IN THE VifTTHWCOND ’^SAE OF GSORGE in. 4yt 

f, 15.) which' arCj that ** the Courts are reTpedively au- 
thorized and required, upon motion of any plaintiff or 
plaintiffs, to order atid appoint a jury to be ftruck," &c. 
were imperative on the Courts to grant a fpecial jury 
whenever it was moved for, leaving them no difcretion. 

^ a , 

Mansfield C. J. The Courts are to iffue all writs : 
it is their duty : but if their procefs is abufed, they can 
interfere to fet it alide, or reflify the abuie. 

Gibbs J. It would be quite ufelefs to move the Court 
for a fpecial jury if it were a matter of right: it is re- 
quired by the ftatute to be done upon motion ; if the 
Court may not deny it^ it would be unneceflary to a(k 
their leaves 

then contended on the merits, that as the De- 
fendant had fworn laft, and had (worn he believed this 
Was a fit cafe to be tried by a fpecial jury, he was en- 
titled to maintain his rule, and no particular circum- 
ftances appeared to require that the Defendant Ihould 
give judgment of the term, (which the PlaintiiF prayed 

for,) in this cale, more than in any other. 

• 

Shepherd^ in fupport of his rule, infifted that the De- 
fendant ougl^to have ftated in his affidavit,^ jcircum- 
ftances from which the Court might judge whether 
this were a fit cafe for the exercife of their difcretion ia 
granting a fpecial jury, which he had not done. It 
appeared by the PlaintifiF’s affidavit, that the Defendant 
had admitted his liability to pay the bill, but that it 
was not convement to him at that time. ^He therefore 
prayed for judgment of the term, if the fpecial jury 
Ihottld (land. 

Mansfield C. J. declared that if a fpecial jury could 
be (truck, he would try the caufe within the term. He 
K k 4 ^ added 
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4?a 


1812. 

Bioxam 




added that thefe motions to difcharge rules for fpecial 
juries had been very /rare, until of late, and only one or 
two had now occurred, fmce the abufe of fpecial juries 
had been fo pi'cvaleiit. 


Gidbs J, I never remember in the Court of King^s 
BiMich a rule of this fort difeharged, where it had been 
vogularly obtained. The courfe which I remember in 
calcs where fpecial juries have been moved for in trifling 
caufes, or wliere tlierc has been very little to prove, 
has been to direft that it lhall be tried by a fpecial jury 
in term time. 

Rule difeharged. 


Jun/f3^ Gwinness aiitl Others v. Brown and Others. 


If a Plaintiff, 
liaving fued out a 
faciasy the 
Defendant pays 
the Plaintiff’s at- 
torney the debt 
and cofls, witliout 
the writ being 
delivered to the 
IherifT, it is no 
contempt of the 
Court to attach 
the fame money 
in the hands of # 
the Plaintiff ’s at- 
torney, for a debt 
due from the 
Plaintiff to the 
Defendant. 

But re whe- 
ther the debt is 
ifachf whereon an 
attachment can be 
^^pporud. 


^HE riaintilFs in this cafe had obtained judgment for 
6iil. Ss. and fued out a writ of j^eri facias^ diredled 
to the fiierifF of Brijlol^ and fent the writ to Sherrard^ an 
attorney at that place, with authority to receive that fum. 
By agreement between Sherrard and Carcyy the Defend*, 
ants’ attorney at Brifloly the fieri facias was not fent to 
the {heriff’s office, but Carey called on SIferrard and paid 
him the debt and cofts. A few minutes after the money 
had been paid, an officer of the flierilF of Briftol ferved 
Skerrard with a foreign attachment out of the Tolzee 
Court of Brifiol at the fuit of the Defendants, againft 
tlic Plaintiffs in this caufe, who refided in Irelandy for 
^00/., which fum was fworn to be due from the Plain- . 
tiffs to the Defendanfs, and which it appeared could 
not, for fome caufe or other, be fet off in tlic aftion 
brought by the Plaintiffs againft the Defendants 5 in^ 
confequence of which the Defendants had at the trial 

offered 
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offered to the Plaintiffs to refer the caufe, which they 
refufcd. The attachment did not appear to have teen 
fued out by Carey^ the Defendant’s attorney, but to 
have been iflucd by a perfon named Hartley; but it 
appetftred that Carey had confulted counfel widi re- 
fpef): to the attachment, and had been advifed tliat it 
would lie. 

Vaughan Serjt. had, in the laft term, obtained a rule 
nifi for an attachment againft the Defendants and Carey, 
their attorney, upon the ground that the foreign attach- 
ment iflued under the above circumftaiices conllituted 
a contempt of the procefs of this court. 

Lens and Pell Serjts. fliewed caufe againft this rule : 
they contended that no contempt had been committed ; 
the money would have been capable of being attached 
in the hands of the Plaintiffs’ attorney, if the fieri facias 
had been delivered to the Iheriff, and the flieriff had 
paid over the money to hhn ; and it was e^qually com- 
petent to attach it in the hands of the Plaintiffs’ attor- 
ney, although he received it diredWy from the Defend- 
ants’ attorney ; and the Plaintiffs’ fituation was not worfe 
now than if that had been done. No trick had been 
pra£lifed, but there was a mutual convenience in pay- 
ing the money without executing the fieri facias^ 

Vaughan, in fupport of his rule, cited i Leo 7 i, 26-^.pl. 353. 
that it was a contempt to attach money in the liands of 
the flieriff which he has levied in execution.. So, mo- 
ney ordered to be paid under an award, is not the fub- 
jeft of an attachment. Coppell v. Smith, 4 T. i?. 312. 
Grant v. Hawding, ibid*^ determined the fame point, 
where money was awarded to be paid under an order 
nifipriiUn 
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l8t2. 

Gwinmbw 

Browk. 
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Gwinness 

V. 

Brown. 


Junei* 

A perfon who 
depofiu in the 
hands of a fiake- 
holder a fum as a 
wager on the 
event of a boxing- 
match between 
himfelf an4 ano- 
ther* may* after 
committing a 
breach of the 
peace by lightingf 
recover back^his 
depofit from the 
lUkeholder* hav- 
ing demanded it 
b^ore it was paid 
over. 


CASES iM TRiNitT IC^RM 

The Court defired to abftain from giving any opi- 
imn upon-this part of the cafe« whether the money in 
the hands of the Plaintiffs* attorney were properly the 
fubjeA of a foreign attachment or not, as the queftion 
might probably come before them in another, ihape; 
but they threw out a doubt whether payment to the 
PlaintiflTs* attorney were not fimilar to payment to a 
fervant} which is payment to the principal. They ob- 
ferved> however, that in the city of London the form of 
the plea to a foreign attachment is not nil debett but 
tul habet. As to the rule, they faw no trick in the 
condufi of the Defendant, though it would have been 
more candid if Carey had told the^PlaintiffF that he 
had it in contemplation to ifliie an attachment. But 
they did not difeover how the Plaintiff^ could make this 
to amount to a contempt. 

Rule difeharged, but without Cofts* 


Smith v . Bickmore. 

'jniS was an a^lion of for money had and 

received, brought to recover back a fum of 25 
guineas, which had been depolited by the Plaintiff in 
the hands of the Defendant, as ftakeholder, upon a 
wager on the event .of a boxing match between the 
Plaintiff and a perfon named King. Upon the trial of 
the caufe before Macdonald C. B. ' at the Chelmsford 
fummer alBzes 1811, the evidence viras, that the battle 
took place, but that the Plaintiff became tired cd fight- 
ing, and ran out of the ring, after they had fought 
feven roimds. King waited five minutes fo^ him to 
return, and upon his dot appearing within that time* 
King was putting on his cloaths, when it was fuggefted 

4 0" 
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on behalf of -the PlaintifF* that he fliould have another 
round or two. The perfons prefent declared that King 
was already the winner^ but King faid the Plaintiff 
(hould have a little more, if he liked it § and they fet to 
again ; and while they were thus engaged, a conftable 
came and feparated the combatants. It was in evidence, 
that half a minute or a minute was the ufual time for 
boxers to wait between the rounds, and that if a fighter 
did not return to the ring within a certain time, he 
was cbnfidered as having loft the battle. Half a minute 
or a minute was mentioned by fome of the witneffes as 
the period to wait; others faid five minutes: but it 
was in evidence that the time was ufualiy a matter of 
fpecial contrafl, and none fuch was proved here. After 
the battle, the Plaintiff demanded his 25 guineas of the 
Defendant, who declined to give it him. The Chief Baron 
left it to the jury to fay, whether the battle was ended by 
the Plaintiff’s going out of the ring ; for that If it was, 
the Defendant was entitled to a verdi£l ; but that if the 
battle was not ended by that event, the wager was not 
decided, for the parties had not done fighting when the 
conftable came ; and in that cafe the Plaintiff was en- 
titled to recover. The jury found the fa£l that the 
fight was terminated by the Plaintiff’s quitting the ring ; 
whereupon the Chief Baron diredted a nonfuit, being of 
opinion that the renewal of the battle was only honorary, 
and not a renewal of the wager. 





^irra 

V. 


Edckmow 


JSr^Serjt. in Michaelmas term 1811 obtained a rule 
ttifi for a new trial, upon the ground, that even if the 
battle was over when the Plaintiff quitted the ring, yet 
that the contradi had been again opened by the mutual 
confent to return to the combai^ and that the wager* 
had not ^en decided at the moment when the conftable 
appeared and interrupted the parties. He cited Cotton 
V. Iturlandt 5 Term Rep. 405. Howfon v. Hancock^ 

ZTerm 
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416 

1812. 

Smith 

Bicrmoius. 


8 Term Rep. S 7 S*» Auhert v. Waljh^ ante 3. 277.J 
to fhew that before the determination of an illegal 
wager, it is competent for either party to refeind it, 
and recover back his depofit. 


In Eafler term 1812, was firft heard in fupport 
of his rule ; he contended that by confentiiig to renew 
the combat, the parties ncceflarily confented to renew 
the wager, which was the only objeft the PlaiiitiflF had 
in view: if King had not meant that, the contrary 
(hould have been exprefsly ftipulated. The wager, 
therefore, was ftill undecided, and the dcpofit might 
be recovered back. There was a marked diftinction bc- 
tweAi the cafe of an aftion againft a party to an illegal 
wager, as in Lowry v. Bourdieu^ 2 Doug. 462. and an 
aftion againft the ftakeholdcr. Here the money was 
ftill in the hands of the ftakehokler, and the wager 
being undecided, it might be recovered back. At one 
time, however, it was held that money paid over for the 
moft illegal purpofe might be recovered back, even 
after it had been applied. Wilkwfon v. Rkhy in i Ld. 
Raym. 89. [The Court obferved, that that cafe had 
been long fince overruled. Chambre J. intimated that 
this breach of the peace was malum in fe^ and that the 
diftinflion between malum in fe and malum prohibitum 
was never taken in Qotton Vi Thurland.'\ That diftinc- 
tion has been much doubted, and juftly, for he^cannot 
be a good moral man who will commit an aifl which 
the laws of his country prohibit even for reafons of 
policy. In Lacattffade v. WhitCy 7 7 *. R. 535.> the Court 
faid, it was more confonant to the principles of found 
policy and juftice, that wherever money has been paid 
*upon an illegal confidcration, it may be recovered back 
again by the party who has improperly paid it/ than, by 
denying the remedy, to give effe£t to the illegal con- 
ttaft* Tappenden v. Randall^ 2 Bof. £5* PulL 47i.> wavS 

decided 
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decided on the fame principle. Howfon v. Hancock only 1812. 
determined that where the ftakcholder has, with confent ^ 
of the lofer, paid over the ftake to the winner, the lofer 
cannot fue him for it. Bjckmore. 


Shepherd Serjt. contray obferved that the principle 
on which, in fome of the cafes cited, it had been held 
that the Plaintiff is entitled to recover, was, that bavinjj 
made an executory contrad for an illegal purpofe, he 
had a right, before he had done any a£l in purfuance of 
that executory contradl, to refeind it. But here all the 
illegality was committed, the breach of the peace w'as 
complete, and it did not make tlic Plaintiff’s right bet- 
ter, that he had to fue an innocent ftakeholder, iaftead 
of the participator in the offence againff the peace. 

C«r. adv, vtdt, 

Mansfield C. J. now delivered the opinion of the 
Court. 

Tills is a motion for a new trial. On the evi- 
dence there was confiderablc doubt whether the wager 
was won or not j and the Chief Baron left it to the 
jury, who were of opinion that the wager was not 
won by the Plaintiff, becaufe he went out of the ring. 
This is an a£rion of affumpfit for money had and re- 
ceived, to recover back from the ftakeholder a moiety 
of the money depolited. It is a very unfit queftion for 
a Judge and jury to try, whether the battle is won or 
loft ; but without deciding that, it feems, by the cafe 
of Cotton \»TJmrIandy that the Plaintiff h 2 )d a right to 
recover back his moiety. The law is got into fad con- 
fuGon by contradiftory decifions refpefting illegal con- 
tracts. But this cafe feems fhade for the exprefs pur- 
pofe of confirming Cotton v. Thurland, In that cafe 
there was a doubt about the event, exa^Iftly as in this cafe, 
and the Court thought tlie money might be recovered 
’ againft 
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againft the ftakeholder. Now this is a cafe^ not of ait 
action againft one of the parties to the wager, but 
againft a ftakeholder, therefore it is different from the 
cafes of actions againft underwriters to recover back^ 
premiums paid on illegal infurances. I cannot dif- 
tinguifh this cafe from that of Cotton v. Thurland^ 
therefore there muft be a rule abfolute for a new 
trial, upon the ground that the Plaintiff is entitled 
to recover back one moiety of the fum jointly depofited 
to be fought for. 

Rule ablolute. 


June 3* 

« 

If a licence to 
trade be limited 
in duration to a 
certain day^ and 
the veflel have not 
completed her 
voyage before the 
licence expires* it 
is incumbent on 
the Plaintiff to 
prove that fuch 
due diUgence has 
been ufed by the 
mailer of the 
veflel, that the 
adventure is hill 
protedled within 
the fpirit of the 
licence. 

But if there has 
been no default in 
the condudl of the 
veflel, the licence, 
though expired, 
ftill protedls the 
adventure till its 


Freeland v. Walker, 

^HtS was an aftion upon a policy of infurance mado 
the 14th of January 1810 upon a homeward voyage 
at and from the ill ip’s loading port or ports in the 
Baltlcy to her port or ports of difeharge in the United 
Kingdom j warranted to arrive fafe at Carlfcrona. The 
(hip left England under a licence to fail to Sweden or 
any port or ports in the Baltic and thence back to 
England with a cargo of the gobds fpecified ; and it 
was declared that that licence, which was dated the ift of 
July 1810, (hould remain in force until the end of the 
firft week of December then next. Upon the trial of 
the caufe at the fittings at Guildhall^ after Michaelmas 
term x8ii, before Man^eld C. J., it appeared that the 
veflel, which had failed from England with an outward 
cargo, and difeharged it ip Rujfia^ began to take in her , 
homeiyard cargo ztLiebau in November; that flie ob« 
tained her clearance on the 29th of November^ and 
broke ground before the 4th of December^ on which 
completion. 
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day the licence expiredi that by reafon of lhallow 

water, a conCderatle part of her cargo wad neceflarily 

unfhipped and carried out over the bar in craft, and then v. 

reQiipped ; and that this delayed the veffel fourteen or Walker. 

fifteen days, fo that (he did not finally get clear of the 

harbour until the 29th or 30th of December, The veflel . 

arrived at Carlfcrcna^ but was too late by five days to 

join the convoy, and proceeding homewards without 

convoy was afterwards loft# At the trial it was ob- 

jefted, that the licence having expired, the homeward 

voyage became an illegal adventure. The jury, how^ 

ever, found a verdi£l for the Plaintiff, fubjedl to this 

qucftion. 

Vaughan Serjt. had in Hilary term 1812, obtained a 
rule nyi to fet afide the verdifl, and have a new trial, 
or nonfuit, upon the authority of the cafe of Leevin v. 

Cormac, Eqfier term 1810, C. P. 483. 

Shepherd and Be/l Serjts. in this term (hewed caufe 
againfi the rule. They contended that the •adventure 
was not vitiated by the circumftance that the licence 
had accidentally expired before the completion of the 
voyage, there being no bad faith or fraud, but a genuine 
diligence in purfuit of the voyage, and it having been 
the effe£t of delays incident to navigation, that the fhip 
had not failed for England in time to complete the voy> 
age before the expiration of the licence. Licences 
were now to be conftrued liberally, and for the ad* 
vancement of trade, as had been decided in many cafes: 
and where there was no fraud intended, (and it was not 
intimated that this was a cale of fraud,) it was fuf* 
ficient that Ihe voyage had commenced before the 
licence expired. An order of council had been made 
on the 18th of July 18x0, for extending the time of all 
Baltic licences which would otherwife have expired on 

the 
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tlie 29th of September 1 8 1 0, and whicli were then very 
nuilierousj to a further period, viz. until the i4tli of 
Decembers but that order in no way aftcdtecl the prefent 
queftion, either in favour of the PlaintiflF or of the De- 
fendant. If the Courts put on the licences the ftri£l 
interpretation, that after the expiration of tlie day 
therein afiigned as their limit, they ' become wholly 
inoperative for one purpoie, they muft become fo for 
all others j and one necellary confequence will be, that 
the veflels which happen to be kept oul nt fca, after the 
tlay when the licence expires, will be the legitimate 
fubjefts of capture by any BritiJIj cruizers, as confif- 
cated. Even if the cargo had been put on board in 
OBoher^ it might eafily have happened that from danger 
of enemy's cruizevs, or* other circum (lances, the lliip 
could not fafely proceed, fo ns to complete her voyage 
within the time limited by the licence. They faid that 
the fame point had been lately decided in the Court of 
JT. J 5 ., in certain cafes of Thompfon v. Swan fey and Hall 
V. Valentine^ before Lord Elknhorough C. J. at the Sittings 
after term 1811, which were not in print, and 
alfo in Schr seder v. Vaux^ 15 Eajl 52. which was a much 
llronger cafe than tliis, for there the vcflel had not 
attempted to fail until after the licence had expired. 


Vaughan^ hi fupport of his rule, contended firft, that 
the warranty that the fliip fliould arrive at Ciirlfcrona^ had 
the effeft of ftiortening the voyage infured, from a voyage 
at and from her port of loading in the Baltic to her 
port of difeharge, to a voyage at and from Carlfcrona 
to her port of difeharge, in which conftruftion, it was 
clear that the voyage ha^ never begun, nor the fliip 
broken grmSnd from Carlfcrona until long after the 
licence was expired, and fo the voyage homeward never 
having had any inception as a legal voyage, the policy 
could not attach on it ; 


1 


But 
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[But th« Covrt were clear t^t the infurance was on 
the whole voyage at and from the port of loading in the 
Bahict conditionally, indeed*, that (he arrived at Carlf- 
crona, but that that condition being fulfilled, the under- 
writer was liable (taking the voyage to be legal,) for 
any lofs that might have happened before the Ihip^s 
arrival at Citrlfcrena as well as after.] He argued, that 
the order of council of i8th July 1 8 lo extending the 
duration of the licedCes from 29th September 1810 to a 
later period, wa^ an expofition by the authors of the 
licences, of the meaning of their own language, and 
proved, that if the time had not been enlarged, all the 
licences would have become void on the 29th September ; 
wherefore this licence mull alfo be taken abfolutely to 
have expired, and become void at the end of the firll 
week in Decembers and there were, no doubt, good 
political reafons for making the licences end thus 
abruptly on a particular day, witliout regarding the 
accidents of wind and weather, which reafons the 
Courts were bound to refpeA. He refenvd to Muller 
V. Gernotfy ante 3. 394. Leevin v. Cormae was a ftill 
ilronger cafe. The licence expired on the 9th JutUy and 
the vefiel was captured on the 13th of Juncy only four 
days after) yet the Court was of opinion, that the 
aflured mud bring hiihfetf within the terms of the 
licence, and ^ that the Underwriter was difeharged. 
It is not, however, incumbent on the Defendant to 
prove that the voyage was not conformable to the 
licence and illegal ) but fince it is become primi facii 
illegal by the expiration of the licence, it is at all 
events necefiTary for the PlaintilF to prove the circum- 
ftances that render it otherwife, and to ihew that he has 
ufed that due mercantile diligence which may be 
an excufe for not conforming to the letter of the 
Voi. IV. LI licence) 
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licence; and it is a queftion proper for the con* 
fideration of the jury, whether he has done' that, which 
queftion in the prefent cafe^ was never fubmitted 
to them. 


Shepherd that it had never beeft objeAed at 

the trial on behalf of the Defendants, that there had 
been any laches in obtaining or loading the cargo : 
it was taken for granted, that up to the period of 
the taking in the cargo at Liehau^ there had been no lofs 
of time. 


It appearing upon reference to the Judges* notes, that 
this point had never been made at trial, nor the queftion 
fubmitted to the jury, the Court were of opinion that 
the cafe ought to be reconfidered. Mansfield C. J. re- 
probated the condufl of thofe who penned thefe 
licences, and made "them to terminate at a given day, 
without the llighteft allulion to any contingency wherein 
the perils of the fea, the aft of God ; of the enemy, 
or accident, could prolong the voyage for a (ingle hour ; 
exprelhng themfelves, in the terms of the licence, as if 
they took it for granted that the whole of the voyage was 
to take place within, the days limited, yet fuppofing that 
die Court can look into all .the circumftances of the 
voyage, to examine whether the mafter" of the veflel 
has exercifed due diligence. 

Gills J. obferved, in the courfe of the argument, there 
had been at lead fifty cafes in the King’s Bench, where 
the Plaintiffs had recovei^ed, although the licence had 
expired at the time of the lofs, and it never had 
been attempted to put the cafe upon the point of the 
licence being expired at the time of the capture. 


Tlie 
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The Court made the rule abfolute ; the Defendant 
giving judgment as of this term, and agreeing to bring 
no writ of error or bill in equity. 

LeEVIN V CoRMAC. 


I8l2. 

Freeland 

Walker. 

lSii.Junc4. 


THIS was an adllon upon a 
policy at and from London to 
Gottenburf^b and any port or 
ports of difeharge in ih^BahtCt 
to return 5 per cent- if fails with 
convoy for Gottenburgh^ and ar- 
rivesy and 5 per cent, more if 
fhe fails for her port of delivery 
and arrive.s. This fhip obtained 
a licence dated the 3rd of Fe- 
britary 18089 with the ufual pro- 
vifoy that the Ihip fhould be pro- 
ceeding dIre(^l to the port of 
difcharj;e fpcclfied in her clear- 
anccy and cxprelTing that the 
licence fhould remain in force 
four months- The fhip was in- 
tended to go to the Baltic^ but 
fhe cleared out from London for 
Gottenbvrgbf and her clearance 
expreffed no other port of dif- 
charge, fhe failed from London 
on the 15th and from the Do^ns 
on the a 6th of February ^ ioc 
Mojlerland ; in her pafTage from 
thence to Gottenburgh fhe was 
delayed 20 days by advj^fe 
winds, but fhe reached G^tten^ 
burghs where fhe -was detained 
fome time by an cnibargo, 
w^iich however was taken off 
at the requeft of the Brilijh 
minifler at Stockholm^ and fhe 
left Gottenburgb again on the 
»2d of May for MemeU a further 
port in her way to Conijburgb; 
in her courTcy flie was driven 
into Malmoe roads for five days 
by ftrefs of weather; the four 
months fpccified in the licence 
expired on the 3rd of June i8o8y 
and on the 13th of June fhe was 
captured in PiUau roads. Upon 


the trial of this caufe, at the 
Sittings after Hilary term i8iOy 
before Mansfield C- J. at Guild* 
halU the fubfcrlptiony lofsy and 
intcrefty being piovedy the de- 
fence as to the lofs, was, th.'it the 
voyage was not warranted by the 
licenccy for tw'O ^ea^on^ ; firfly be- 
caufe the fhip was not proceed- 
ing to the port of difeharge 
fpccified in licr clearanccy and 
therefore was not within the ex- 
ception in the orders in council 
of xx^Kovetnher 18079 which it 
was necefiary fhe fhould comply 
W’ithy notwdthftanding her li- 
cence \ fecondly, that at the 
time of her capturcy fhe was 
engaged in an illegal adven- 
ture, the licenc® being expired. 
The Plaintiffs did not call the 
attention of his Lordfhip and the 
jury to the evidence of the em- 
bargo at Gottenburgh^ as furnilh- 
ing a fpecial exception to' the 
obligation to complete the voy- 
age within the time named in 
the licence, and the fadl, not ap- 
pearing material^ did not find its 
place in his I«ordiliip^s notes; but 
the Plaintiffs relied on the fadf, 
that the voyage was legally com- 
menced. .And the Defendant, on 
tlic other hand, did not advert to 
the exiftence of the embargo, or 
its Infufficiency as an exception, 
but relied on the fail that the 
licence wras expired. It w^as 
further urged by the Defendant, 
that the Plaintiff w^as not en- 
titled to recover any return of 
premium, becaufe the words 
“ and arrives,*' mean, if fhe 
L 1 % arrive® 


A voyage legal- 
ized in its com- 
:nenccment by a 
licence for four 
months which cx- 
l»ircs (luring the 
vovagi*, may be 
legally finifhed, if 
fptcial c iciim- 
dariccs, not in the 
power of the li- 
cenfed perfon to 
confrol, clear of 
fraud and laches on 
his part, have pro- 
trailed the voyage. 

but it is iiKum- 
hciit on the alluicd 
lo prove tile fpecial 
circumllanccs. 

It is not nccef- 
fary that the ulti- 
mate port of dif- 
chaigc of a been fed 
Ihip fhould be fpe- 
eified in her clear- 
ance from Great 
Britain. 

Wlicther upon a 
flipuialion to re-' 
turn Hve per cent., 
if fails with convoy 
for Gottenburgh^ and 
urrivts, and five 
p'T ernt. moie. If 
ia is i\)r htr port of 
-‘edveiy, and ar- 
rives, A return of 
premium be due 
f>)i’ her ai livai at 
Gottenburgh, though 
Ihc never arrives at 
her port of delivery, 
^latre. 
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arrivei at her ultimate defti- 
natJon» and completet the 
voyage ; and moreover* that as 
(he was failing out of time on 
an illegal voyage* the contradl 
could not be applied to fuch an 
illegal adventure* and no return 
of premium was recoverable. 
The Chief Juftice referved the 
points* fubjeA to which the jury 
found a verdiA for the PlaintifT. 

Lenst Seijt. in this term ob- 
tained a rule nifi to fet afide the 
verdidi* and enter a nonfuit* 
againft which* 

Sbepberdi Beji and Vaughan 
Scijts. now fhewed caufe : they 
alTunied that after the cafe of 
Spitta y. Woodman^ 
it would not be uiged as an 
objeAion tp the voyage* that the 
ultimate port of deilination, lyas 
not fpcciiied in the clearance 
from London : the only quef- 
tion, therefore* was* whether tlie 
voyage was proiecSled by the 
licence. It would be Angular 
to fay* that, when a (hip fails 
legally by licence* if fairly pro- 
ceeding on her voyage* fee fails* 
by reafon of unexpe^ed clrcum- 
fiances* to complete it within 
the time (pecified by the licence* 
the voyage feall tlierefore become 
Illegal. SirlVi Scott has held 
that under fuch circumAances a 
feip is not liable to conAfeatioa. 
He thought not only that it rnuft 
he fo decide at this day* but 
that formerly* when licences 
were argued to be ftnSttffimi 
jurist it would fo have been held. 
Cafe of Goede Hoopt Edwards^ 
326* That was Ae cafe of a 
licence from Cbanntet Bour- 
deauxt or any port of France not 
blockaded* to any port of Great 
Britain, to continue in force 
for Ax months from xyth No* 
za 


member z8o8: one month for 
that voyage .would be almoft the 
longcft poAible time that could 
be neceAary ; for ufually a few 
days will felAce* # Sir IV. Scott 
lays it down as a general rule* 
that where no fraud has been 
committed* where no fraud is 
meditated* as far as appears* and 
where the parties have been pre<^ 
vented^ from carrying the licence 
into literal executions by a power 
which they could not control* 
they feall be entitled to the be- 
neAt of its protedlion* though 
the terms may not have been 
literally and llridtly fulAlled. In 
that cafe the veflel failed in 
Auguji 1807 in ballaft* to 
rennes, in France, fee was there 
chartered to Rochelle, failed on 
a8th March 1809* arrived on 
ift April at Rochelle, completed 
her loading on x 3th May, failed 
from Rochelle on the 29th of 
June, having being detained to 
that time by an embargo, and 
was taken on the lame day. So 
there the feip did not even begin 
her voyage till Ax weeks after 
the licence had expired; yet it 
was held that fee was covered by 
the licence. The objetft of all 
thefe voyages to the Baltic, and 
to all thefe countries, which* at 
Sir JV. Scott fays, are more or 
lefs b?liig£rcRt^ is to fcek a port; 
to Ai vl perfons who are in fo 
mitigated a Rate of reftraint* that 
they can venture to purehafe a 
Britijk cargo : this may be 
termed a voyage of difeovery to 
And a port. Tlie time that fuch 
a voyage will occupy* muft there- 
fore ne^eHarily be uncertam. If 
this feip* then* had been taken b jr 
a Britijh force* and brought in 
hither* fee umld not have been 
condemned in the Court of Ad« 
mtraltys this Couit will decide 
the vaAdity of the prefent om- 
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trA6t of infurance^ on, the lame will direifl a new trial, and per- l8l !• 

criterion of legality and illegal- mit the Plaintifi* to prove thele 

ity of tradci which governs the fads, which are a fulficient 

Court of Admiralty. The cafe anfwer to a defence that came on 

of PoUj V. J 5 r//, 8 T.K, 561. him by furpriz?. . At all events, Cokmac. 


went on that^greultd, where a the Ihip having failed legally, with 
bill of exceptions was tendered licence and convoy ; the PlalntifT 
to the dircdlion of Buller J. in is entitled to a return of premium 
this court, and the Court of pro tanto^ this cafe is dilfin- 
King’s Bench laid, that as it was guiCbable m that refpedt from 
in numerous inftances in the the general cafe; for here the 
Court of Admiralty held illegal, return is, << if the Ihip fails 
it would be a monftrous anomaly with convoy to Gottenburgb% 
to hold the voyage legal in the and arrives, and a further re- 
Court of King’s Bench. In like turn, if the fliip fails with convoy 
manner, where that Court of Ad- to her further port and arrives;’^ 
miralty holds the voyage to be the Plaintiff is therefore entitled 
legal, this Court will alfo do the to a verdidi for the return of 
fame. Sir /K Scott* j judgment premium for arrival at Gotten* 
is founded on good fenle. Cafe burgh* 
of Johan Pieter^ Ed^wards^ 

354* decides the fame point. It Lens in fupport of the rule, 
is clear in the prefent cafe, that infilled, that after the time had 
thele were the fame good8,and the expired, the Plaintiff was without 
fame voyage meant to be protedl- a licence, if the limit contained in 
ed by the licence ; no intentional the licence was at all to be attend- 
delay was pradlifed : and though ed to. If it had been a narrow H- 
it does not appear on the Judge’s mitation of time^ibme allowance 
notes that the Ihip was delayed might have been reafonable, but 
by the embargo, yet it appears here was an allowance of 4 months 
that the Ihip was delayed by for a voyage which might not 
contrary winds for ao days. At lall 4 weeks. If the Plain liffliad 
leaft, iince the quellion of fraud afted of the Privy Council a 
or intended delay never went to longer time, he probably would 
the jury, and the objedlion have had it; and as he had 
arifing on the mere words of: the exceeded the time he himfelf 
licence is anfwered by the autho- had fixed, his coiiduiSl was il- 
rities cited, the confequence is, legal. Why was any time fixed, 
that if thefe circumllances of the if not to be obferved \ Though 
embargo, and adverfe winds, are he exceeded only by a fhoit 
important, even taking it as in- period after the \ months, yet 
cumbent on the Plaintiff to Ihcw the fame principle would apply 
that there were- taufes which to a long period. In the cale of 
honellly prevented his perform- the Coede Hoop^ Sir fVilUam 
ing the voyage within time of Scott evidently labours much 
his licence, although it is rather to get rid of the general effect of 
incumbent on the fiefendanc to the rellrl^ion : hut there were 
Blew the fraud And illegality, fpecial circumllances of detention, 
[this was denied oy the Court, J ajcouncing for every week of the 
there ought not to be a judg- time, which affords a dear de- 
of ooofuita but the Court mooilration, that the Ihip could 

LI 3 not 
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not otherwlfe have legally pro- 
ceeded. Thofc judgments are 
bottomed on the ground that 
there M'cre unavoidable accidents 
which the party could not coiji- 
trou ! ; it no where appears^ that 
in tills cafe fuch circumHances 
exifled} or that it was not the 
choice of the mafter to fail fo 
late- ^rhe call* of the Johan 
Pieter admitted of the fame in- 
terpretation ; and fo far were 
thele cafes from fliewing that the 
law was altered, and that licences 
were not now, as fonn.*rly, 
Jlrihii jvris^ they only lliewcd 
that under the very fpecial fa^fis 
of tholS cafes, an excefo lni^ht 
be excufed, but by no means 
cflabliihed the principle that 
mere abience of fraud will 
fuflice to legalize the delay* 
On the ajth September 1809, 
the Privy Council had ilTucd in- 
ltructions,(rince thedatcoFohe of 
thele judgments, and pending the 
other,) for extending the times 
fpeclfied in certain licences, from 
the 29th Sepicinler to .3rd of 
dfobert oil fpecial circiiiiiftanccs, 
and giving tlic vellcl fafe paflpo»-t 
for thofe 4 days : fo far then 
was the Privy Council from 
fuppofing that any circumllances 
could enlarge the time of a licence, 
that they thought a fpecial en- 
largement neceflary for a fliort 
period, and thought that it was 
necefiary to ftate the particular 
grounds on which the enlarge- 
ment was* reejnired ; evidently 
contemplating, that the licence 
extended only to the day therein 
mentioned. The Court, the-e- 
fore, would only grant a new 
trial on terms of indulgence: 
if (hey permitted the Plaintiffs to 
amend their cafe, it muff be on 
payment of colls. The .PlaintifT 
was not entitled to a return of 
premium; for firff; the words; 


« and arrives,'* over-reached the 
wjiole fentened ; and lecondly, it 
was begging the quellion, to fay 
that the voyage was legal ; 
and the illegality would he re- 
trofpe( 5 live, fo as to prevent the 
return, although the illegality did 
not commence till after the veflel 
had hh' Gottenbur^h. 

Mansfield C. J. The merits 
cf the cafe have never yet 
been exaniined into. The cafes 
decided by .Sir IV. Scott de- 
ferve the greateft attention : 
for it is impoflible that the 
biifinefs of the country can 
go on, if the Cpurt of Ad- 
miralty adoj^ts one line of de- 
cilion, and the courts of com- 
mon law another. Much may 
be faid on the nece/Tity of adher- 
ing llridlly to the terms of thofe 
licences ; for it muft be fiippofed, 
that when his majelly annexes 
a condition to his licence, it 
means fomething ; and if Hhere 
are circumllances which will 
render the voy.ige legal beyond 
the time mentioded in the licence, 
they ought to be fpecified in fuch 
licence ; and perfons who apply 
for liich licences, ought to apply 
for the full time, within which 
a . Ihip may with certainty be 
able to perform her voyage. Sir 
William Scott has decided in 
the two cafes cited, that under 
particular circumllances, (and, to 
be fure very particular circum- 
llanccs they are,)- a Ihip, failing 
after the expiration of the time 
fpecified by jier licence, is faved 
from confifeation and capture; 
He is a Judge of great repute 
and learning, and his opinion 
is entitled to great authority* 
It feems as if the PlaintilT had 
never read his licence when he 
came to trial, or did not uu- 
derlland itj or had ao idea 
that 
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that circumilances could extend 
the time thereby limited^ for he 
was not ready to prove at 
the trial thofe circumilances 
which only could extend his 
licence 3 it wotdd be very hard 
that the Defendant ihould there- 
fore be put to the expence of 
another triah where there was 
no millake of the Judge or jury: 
the fecond trial therefore mull be 
on payment of cofts by the 
Flaintiff: 1 fay nothing of the 
return of premium> becaufe it 


depends on the former queilion» 
whether *he point mayeverarife; 
but the words of this policy are 
very different from the words of 
fome on which the Courts have 
decided. all the circum- 

ilances proved on the fonner 
trial on which there was no dif- 
pute^ the fubfcription of the 
policy* intereil* and captaie* and 
a copy of the licence be admitted. 
Rule abiblute for a new trial on 
payment of coils. 




Lbevin 


V- 

CORMAC. 


1812. 


Branning V. Patterson. 

^HIS was an a^ion upon a bill of exchange^ in which, 
after judgment had been obtained^ an order was pro- 
cured to refer it to the prothonotaryi to compute prin- 
cipal and intereft ; and the amount being computedi the 
coils were alfo taxed, and the Defendant taken in 
execution. 


June 4. 

police muil be 
given to the De- 
fendant of the 
Prothonotarics 
appointment to 
compute principal 
and intereil on 
a bill of exchange. 


Serjt. obtained a rule nift to fet afide the pro- 
ceedings for an irregularity, which conflfted in omitting 
to give notice to the Defendant of the appointment of 
a day to compute the principal and interell. 

Vaughan Serjt. now fliewed caufeagainft the rule, and 

Per Curiam. This proceeding of a reference to the 
prothonotary is fubftituted for a writ of enquiry : and as 
it is neceffary for notice to be given of the execution of a 
writ of enqiliry, fo is it nccelTary to give notice to the 
Defendant of the protlionotary's appointnicnt to com- 
pute principal and intcred, in order that the Defendant 
might have the opportunity of bringing forward any 
{a£ls which have occurred to reduce the fum which the 
L 1 4 Plaintift 
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Brannimo 

V* 

Patterson. 


Plain tifF has a right to recover. This was determined 
a few days lince» and our judgment did not at all proceed 
upon the ground that there was any difference whe- 
ther the order for referring was obtained upon fummons 
before a Judge^ or by motion in court. As this was a 
milfake in the pra£lice of the court, the Defendant is 
to bring no a£tion againft the flieriff. 

Rule Abfoiute. 


(IN THE EXCHEQUER-CHAMBER.) 


Vernon v . Keyes. 


An action on 
the cafe for a de- 
ceit cannot be 
maintained by the 
feller of his ihare 
in a trade, againft 
the buyer, who 
has perfuaded him 
to fell it at a cer- 
tain price, by a 
reprefentation that 
certain partners 
whofe names he 
will not difclofe, 
are to be joint 
purchafers, and 
that they will give 
no more, although 
in truth they had 
authorized the 
Defendant to pur- 
chafe it, doiifig the 
beft he could, and 
although the De- 
fendant charged 
them with a higher 
price than he gave. 


^pHIS was a writ of error brought to reverfe a*judg- 
ment of the Coprt of King’s Bench giten for the 
Defendant, upon a motipn made to arreft the judgment. 
See 12 EaJljSyi. The Plaintiff obtained at the Sti^ord 
Spring Aflizes i8io a verdia for 791/. 8/. 6 d. upon 
the third count of the declaration, which dated, that 
the Plaintiff was defirous to difpofe of a certain fhare 
or intered of his, in a certain trade, in which he was 
engaged with the Defendant, and in certain buildings, 
dock in trade, fixtures, utenfils, tools and implements 
of trade, and other matters belonging thereto, and that 
a treaty was then pending for the purchafe of the fame 
by the Defendant \ yet tke -Defendant, knowing the 
premifes, but contriving to deceive and defraud the 
Plaintiff, while that treaty was depending, falfely, 
knowingly and deceitfully reprefented to *the Plaintiff, 
that he, the Defendant, was about to enter into partner- 
fhip in the faid trade with divers other perfons^ w^ofe^ 
names the Defendant would not then difclofe, < and that 
fuch perfons would not confent or agree to the giving a 

larger 
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larger fum of money to the PlaintiiF, as the price of his 
{hare and intereft) than a certain fum, to wit, 4,500/. ; 
whereas, in truth and in fad!, although the Defendant was 
then about to enter into partnerihip with divers pcrfons, 
to wit, J. Emery and J.Jenhinfon^ jQt Emery and 'Jenkinkn 
had not, nor had any other intended partners of 
Defendant, refufed to give more than the faid fdm of 
money ; and whereas Emery and Jenkinfon had confented 
and agreed, and were then confenting and agreeing, 
that the Defendant (hould make the beft terms he 
could with the Plaintiff, and would have given him a 
much larger fum, to wit, 51291/. 8/. 6 d. for the fame ; 
an(f whereas, in -truth, the Defendant then charged 
Emery and Jenkinfon^ in their faid partnerihip, at and 
after a much larger price, to wit, the price of 5,29 r/. 8/. 6 d. 
for the “ fame ; by reafon of which falfe reprefentation 
of the Defendant, the Plaintiff was induced to accept 
and receive, and did accept and teceive the faid fmaller 
fum, to wit, 4,500/., as the price of his intereft, and 
was induced to convey the fame, and did ^convey the 
fame, at or for the faid price or fum of money; by means 
whereof the Plaintiff loft and was defrauded of a large 
fum of money, to wit, 791/. Sj. 6^/., which he otherwife 
might have got for the fame. The Plaintiff afligned for 
error, that the matters contained in this count were 
fufficient in law for the Plaintiff to maintain his aclion ; 
in as much as there was a fraud clearly alledged to have, 
been committed by the Defendant, and a damage re* 
fulting to the Plaintiff from fuc)i Fraud ; and In as much 
as the Plainttff could not b^ common, oijlinary, or 
reafonable prudi^nce or diligence have, guarded againft 
fuch fraud and deceit ; and that the count contained 
^very necelfary allegation, and a fuiEciont ftatement of 
an injury^done by the Defendant to die Plaintiff, and 
damage fuftaii\ed by the Plaintiff. 


Pidler 
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VuniiQN 




f idler for the Plaintiff in error* The pbjedliona go 
rather to the mode in which the declaration alledgea 
the fa£ls^ than to the principles of the cafe. As tp the 
principle in Pajley v. FretnAn^ 3*. T. R. 52.9 Grofe J. 
founded his judgment on this ground^ that it was a repre- 
fentation unconne£ied with any privity of contraA be- 
tween the Plaintiff and the Defendant ; and that to male 
fuch an a£lion maintainable, the reprefentation fliould 
have relation to fome contraft between the parties *, her^ 
a privity of contrafl exiiled between the ^ Plaintiff 
and Defendant; and the falfe reprefentation wgs re- 
fpe£ling the immediate fubje£t of that contradl ; here 
alfo, the Plaintiff was entirely in the hands of the 
Defendant, andr no diligence of lus own would have 
faved him from being a vidliim to the Defendant’s fraud ; 
for he refufes to difclofe the names of the other 
perfons, fo that no enquiry' could be made of them : 
which diftinguiffies it from the cafe cited by Grofe 
in Pajley v. Freemauiol Bayley v. Merrily Cro^ Jac* 
and 3 Buljl* 94., which was an affirmation as to the weight 
of a. load of madder, a fafl: the Plaintiff might himfelf 
have afeertained by weighing it ; . and this dillinflion is 
much relied on by Lord Kenyon C. J., in his judgment in 
Pajley y. ^Freeman, and Ehins v. Trefbam^ 1 Lev. 102. 
S. C. I Sid. 146., I Keb. 510.-5C8. 522-9 is a Wronger 
cafe than this, for that was for a mifreprefentation 
» of the rent of a meffuage, and where the a£l:ion was held 
to lie; though it was urged that the Plaintiff might 
have alked the tenant 2S to the rent. , And in Ljfney v. 

2 Lord Raym. judgment was given for the 

Plaintiff .in a fimilar aAion, though it was there alfo 
fuggelfcd that the vendee might have enquired into the 
rents : but it was faid, that the tenant nlfght refofe 
^o tell him ; and judgment was given for tbp Plaintiff, 
which is much ftronger than this ; for there the Court 
proceeded merely on a poflibility that the tenant might 

refufe 
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T^fufe to inform the vendee : but here the Defendant^ 
by refufing to tell the names of his intended partnersi 
precluded the Plaintiff from the poffibility of applying to 
them, and therefore ihe PHintiff muft recover : though 
it may be admitted, that if any negligence of the Plaintiff 
in error had brought him into thisfnare, he could not claim 
aid of the law* to refeue him. \^Mansjield C. J. Lord 
^Elknborough alfo obferves, that it is not the duty of a 
feller to difclofe the price he would take. The buyer 
and feller always try to outwit each other. And fuppofe 
a buyer carried loool. in his pocket to make a purchafe, 
and vowed that he would never give more than 8ool., 
and ^fo got it foa that fum, would an aftion lie ?] 
Certainly not f but as to giving more * or lefs, a man 
may change his mind ; and though from thence he may 
be calledrwhiniiical, yet how can it be fa^, he falfely 
affirmed he would not give more ; for at the time when 
he made the offer, he* would not give more : and as 
to what a man would give, a jury ^uld never get at all 
his thoughts. But this is not fuch a changeable faA ; 
this is pofitive in its nature, that at fuch a time, fuch 
an affertion was made by a third perfon. There is not 
one cafe in Which it has been held that an aflion would 
not lie, in which the affertion has not been con(;eming a 
matter of opinion and judgment, and not matter of poCtive 
fadi ; thus in Hat^vey, v. Toung^ Tdv. 20. the miftate* 
ment was as to the value of a term of years ; ,and in PaJlej^ 
V. Freeman^ as to the credit of a perfon j which are both 
matters of ^opinion; but in this cafe it is a matter of fa£l ; 
the Defendant afferted as a fa^n^that Emery and Jenkinfm 
would give no more than 4,500/. ; whereas he Knew from 
them, that he was authorized to make the beft tefms for 
them he colSld. And by this fraudulent rcprefentation, he 
contrived to cheat both his pail and prefent partners : and 
was faid ^y Chambre J. in Tapp v. Lee^' 3 Bof, ^ 
PuUt 16 j. « It would be an abfurdity in law, to liold, 

that 
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tbat if a man draws another into a fiiarei the party fu£* 
fering Ihould have no remedy by action.” As to the form 
of the declaration^ the objeflion in the King’s Bench 
was^ that the allegation « wOfild not confent to give more 
than 4,500/.” maf mean either^ that the partners then 
would not, (in which fenfe it would be untrue, and 
therefore would fupport the declaration;) or it might m^n 
that they would not thereafter confent, (in which fenfe the* 
words might fee true or falfe according as Emery or Jenkin- 
fon fhould continue to refufe to give more, or fiiould agree 
to give more :) and that therefore it came to this point, 
that as long as a bargain is unfinifhed, the buyer’s mind 
is uncertain ; and confequently it could not at that»time 
truly be predicated with any certainty that they would 
give more. But if the word nvould may be read in two 
fenfes, one, fuch as will fupport the declaration ^ and one 
that will not ; the rule of law is, that it muft be read in 
that fenfe which will fupport it,: and that, even in a de- 
claration on a p^al ftatute, as in Wyatt v. Alandt 1 Salk. 
324. a principle which was recognized by the Court of 
King’s Bdhch in Rcps v. Stevens and Agnewf 5 Ea/l 244. 
where, upon the queftion whether until” were ex- 
clufive or incluiive, the Court held it inclufive, becaufe 
that gave efieft to the indi£lment. Befides, this count 
IS to be conllrued by itfelf ; and here the word would’^ 
is explained by the way in which it is ufed in the pailage 
immediately preceding, viz. would not then and there 
difclofe.” This is certain enough, for certainty to a 
certain intent in every particular is rejected in all cafes 
as partaking of too much fubtilty. Ren v. Horne ^ 
Cisvsp. 682. per De Gr^C. J., referring to Lord Cohds 
definition of certainty. Another objedioh was, it does 
* not appear that the other intended partneta would have 
bought at all without the Defendant, or that the Defend^ 
ant would have joined with them in giving 5,291/. 8/. 6 d. 
This objeaion is founded in a mifunderftanding of the 

nature 
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nature of the tranfaAion. The Defendant had hunielf 
one tliird of the intereft, and though his one third would 
(land nominally higher in proportion as a higher price 
was giveni yet he was to pay no money ; and he has 
charged the higheft price in the pl^rtnerlhip books* 
which is evidence made by hitnfelf that he would give 
ihtt fum* and which he (hould not now be permitted to 
contradiA. 


sSia. 

Vjrimon 


W4» 


Feake, contri, was (topped by the Court. 

Mansfield C. J. The queftion is* whether the 
Defendant is bound to difclofe the higheft price he 
chufes to give* or whether he be not at liberty to do 
that as a purchafer* which every feller in this town does 
every day* who tells every falfehood he can* to induce a 
buyer to purchafe. 

Judgment affirmed* 


Wake v . Atty* 


Jmc4n 


^HIS was an a£iion upon a policy of infurance upon A broker* in 
the (hip Monarchy and freight* at and from Malta to 
Gibraltar and Lijbons to return 4 per cent, for convey to vioufly received 
Gibraltar^ 3 per cent, for convoy from thence to Ltlbon^ Sunderland^ 
and 12 per cent, for fuch proportion of the freight as 
was due for the cargo difehar^ed at Gibraltar^ and 12 time when a letter 
per cent, if the voyage terminated at Gibraltar. Upon the 

unopened* an- 
nouncing the lofs. Held* the jury were warranted in finding this was no fuch want 
of diligence as avoided the policy. 

In order to fliew that a voyage without convoy fixun a foreign port is illegal* it is 
incumbent on the underwriter to prove that there is convoy occafionally appointed from 
chat port* or fomeone refideat there* authoriaed to grant licences to (ail without convoy. 

trial 
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1812. 

Wads 

V. 

Atty. 


trial of the caufe at the fittings after Michaelmas term 
1810, before Mansfield C. J., it appeared that the broker 
employed, firft efFefted the policy on the 15th of OBohety 
in confequence of inilru£lions dated the 13 th of OBoher 
from Sunderland i he had not, however, completed it 
until the 17th, on which day about ten o’clock in the 
morning he left his houfe in Southampton ButldingSy 
Chaticery Lanty with the policy in his pocket, prepared 
for the execution of the underwriters, and went to the 
Royal Exchangcy where he procured the fignature of the 
Defendant about eleven o’clock, without having pre- 
vioully called at an office which he had Jn the Coal Ex^ 
ebangty and to which letters addrcfTed to him on 
bufinefs were ufually direded. It was his habit to go 
to the Royal Exchange and tranfa£^ his bufinefs there in 
his way to his office in the Coal Exchange, Upon 
arriving at his office on the 17th, he found there a letter 
which had come by that morning’s poll from his principal 
Vit Sunderlandy wrifteif on the 15th, and Hating that he 
had received 6n the 14th from the wife of the mailer 
of the Monarchy a letter in which the mafter Hated that 
the fliip had been captured nine days after leaving Malta 
on the paffage to Gibraltar: a (hipping lill at Lloyd* ^ Hated 
ihe Monarch to have failed from Malta on the 2d of Augufi^ 
Bejl Serjt. for the Defendant, contended that the broker 
had been guilty of grofs and palpable negligence in not 
going to his office to read his letters relative to this 
tranfaftion, before he went to the Royal Exchange to efle£l 
the policy : and Mansfield C. J. left it to the jury, whether 
the broker ought firll to have gone to his office and got 
his letters, and whether, (adopting fij/Ts phrafes), the 
omiffion were grofs and palpable negligence in him. It 
further appeared by a letter from the maHer of the veflel, 
which had lain feme time at Malta waiting for freight, 
that he had at length chartered her for this voyage to 

fail 
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fail without convoy : the owner knew this at the time 
when he gave inftruflions for the policy ; but it alfp 
appeared by the fame letter, that it was not known when 
any convoy would be appointed. The veflel had no 
licence to fail without a convoy ; and Bejl contended 
that the charter party was therefore illegal, and that 
al{hough the owner was not inftrumental to the failing 
without convoy, yet that as he afterwards was aware bf 
the fa£l of her having failed without convoy, before he 
gave the inftruAions for this policy, that was fucli a 
privity as rendered the infurance void. The jury found 
a verdift for the Plaintiff. 

Hilary term i 8 12 , obtained a rule nifitokt 
afide the verdi A and have a new trial, upon two grounds^ 
fvrft, upon a fuppofed mifdirefiion of the learned Judge, 
for that it ought to have been left to the jury whether it 
was in the power of the broker, hy^ the exercife of 
due diligence, to have acquired, before he went to 
Lloy(fs and completed the policy, the information con-* 
talned in the letter which then lay on his table ; for that 
if it was, it was his duty to have opened and read the 
letter before he effefted the policy : it was not necelTary^ 
in order to vacate the policy, that the broker fhould 
have been guilty of grofs and palpable negligence, the 
broker being an agent paid by the aflured, and therefore 
not excufable in any degree of negligence regarding the 
interells of the latter. He alfo contended, as before, 
that the Plaintiff could not recover, becaufe the fliip had 
failed without convoy. Privity after the fa£^ is fuf&cient 
to vacate the contra£l. An underwriter is liable to a 
heavy penalty if he pays a lofs on a veffel which has 
failed without convoy with his privity j to bring hitn 
within that prohibition, it is not neceffary that he Ihould 
know before the policy is effe£led, diat the fliip is to 
fail without convoy. The ilatute does not limit the 

privity 
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privity either to die time of or to time 

of efie&ing the contrail. The piwbition extend;: to 
a privity at any rime. 

Shepherd Serjt. in th^^ term (hewed caufe. The 
broker had* on the lyth, no reafon to expe£l any further 
inftrodlions relative to riie efie£ring this policy : it was^ 
therefore, no negled in him to proceed to its completion 
without fearching his office for further advices. There 
was no reafon to think the Mctfarcb k loft or miffing 
(hip. It is not to be contended that a merchant or 
broker muft invariably open all his letters of the day, to 
however remote a part of the town they may be direfled, 
before be can venture to tranfadk any bufinefs.. 

Sffi and Bkjit Seijts. contended, in fupport of their 
rule, that it would open a docft to great fnuds in the 
d&Aing of policies, if a broker might choofe wheriier 
he would jnfpeCt hlft-gdvices^f the day or not, before 
he tranfa£ted his bufinefs at Lioy(P$ } for in that cafe, 
whenever'he bad reafon to exped intelligence of lodes, 
he woi^d efiedl his infurances without reading his let> 
ters. In Londent where perfons are in the general habit 
of receiving letters from the country on fubjeCts relating 
to their bufinefs, they ought duly to look at their letters 
before they proceed to tfanfad their affairs } more 
efpecially if they be agents for both parties to a contract, 
as a broker is. sdly. This adventure is illegsd. wiriiin 
the firft claufe of the convoy aft, 43 G. 3. c. 57. / 1., 
which, as Lawrence J. ob(erved in Hinckley V. Walten» 
ante, 3. I>3I4. ** prohibits all voyages^ without convoy: 
thdn the voyage becomes illegal.” If the owner had 
* infured without knowing that (he had (ailed' without 
conyOy^ the infurance would have been valid} but a9 he 
infilled ^t«r he kn^ ii^ the ptdicy is void. R is aol 
' • , incvDir 
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iuctimbent on tbo ^d^twriter to fltew that convojr ftom 
Malta was appointed, jihd that this was, therefore, a 
cafe itrhere the alTured ootild not legally {ail without 
convoy: it iei for the alOhred to prove that no convoy 
was, appointed, and that. he might legally fail ^without 
convoy:' he who would take advantage of a laving claufe 
in a ft atute, mull provi very thing that is neceflary to 
bring himfelf within its protection. 


* 

Mansfield C. J. ^It was fomewhat material in this 
cafe that the policy was begun a day or two before the 
Defendant figned it: it was quite a chance that the 
mailer happened to write detailing the lofs to his wife in 
the country, who (vrote to the owner. There is no' 
ground to fay the jury have done wrong. As to the 
convoy-aCl, if the firft c]aufc makes, ajl alTurances whaN 
evCr illegal, unlefs the Ihip fails with convoy; a great deal 
of time has been wafted both in this^cotrt in conlidering 
the cafe of Wainhoufe v. Qbnvie^ * 78 .) and in the 

Court of Kipg’s Bench, in many cafes^'where^they have 
bfcen occupied in enquiring whether the owners were" 
privy or; ot. ' 


GtSBS T, This matter of due diligence has certainly 
been left to the jury, and they have decided it. The 
queftion is, whether the broker had a right to prefume 
that be hid poflellion of all the inforntation on which Jbe 
was to .effect the policy, |nd the jury have found that he 
w;w entitled to, prefume that he had-fuch information. 
With tfefpeCk to the convoy, 1 have not the fli^hteft 
f&t .the ftattttedid hot Intend to affeiftth^pplicies 
atty whp are not prity to. the failing without cqnvoy. * 

S7^ exceptfall 
porf», where no cdnvqyr is 
to 

^^^Cwvoys qt to grant licences. « It 'dbea not appear 
'Mm in 


i8ia. 

r'trite 


V, 

At«. 
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in diis cafe either that any convoy was appointed front 
Mata, or that there was any perfon there authorized by 
the admiralty to grant licences to fail without convoy $. 
unlefs this therefore were (hewn in the caufe, it is not 
(hewn that the mafter a£l;ed illegally in (ailing thenco 
without convoy. 

Rule difcliaiged. 


Jane 4- 


Stranceways V. Robinson and Another. 


Aboiid» condi* I^ERT on bond, dated the l8th of November 1803 { 

!o£ condition of which, upon oyer craved, ap- 

a partfh of a ccr- peared to be as follows : Reciting that H. fingle 

uin weekly fum ^Quian* had* then lately been delivered of a female baf- 
folone as a baftard 

child Ihall continue tard child> which Was then chargeable to the townfliip 
chargeable* is not of Aijkew^ and had charged the Defendant /. Robinfon 
S*S>Ik with being the €*ther of the fame, and that /. R. had 

To debt ott already paid the fum of 1/. 10/. for the Ihonth the faid 

bond, conditi^d delivered of the child, and had agreed with 

wwUy'^^for* obligee to pay the weekly fum thereinafter men- 
nuintenanee of a tioned in full difcharge of the msuntenance and bring- 
**P child, the condition was, that the De- 

becbiiifeable,it fendants, or one of them, their heirs, &c. (hould pay 

unoplea,tet obli^, and hi$ fucceSbrs for the time being, the 

after the child at- ^ ^ , 

tained thpage of Thutjdaj the 25th November then 

(even years, the inRant» and. the furdier fum of is. /^d. upon every fuo 
ceedin^Uwr/ifiiy dttidng fo long time as the child (hould 
to keep and mala, be diargcable to thi to^ridlSp of Aiflisw, and in full 
***" ^ maintenance thereof. The Defendants pleaded, 

^todeUv^ fitftf *nn efi faBums fecondly, that ^fter making the 
to him, without 

(hewing that the child «(» widitn die power and cu(u>dy of the overfeen. 

Whether the pntttive Ather of a bafiard child hae a light t»|ho coAodyof thr 
child, * 

bond. 
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boiid» and from thence continiudljr un 61 die duld had 
attained the age of feveti years and upwards, the De- 
fendants piud to the obligee, orerieer of the poor of 
the townfliip of Aiflktw, and ^is ftftceflbrs for foe time 
being, the fam itt the condition fpecided, uprni foe 
feveral days therein mentioned, and <from time to time 
as the fame became due and payable, according to foe 
condition ; and that after the child was of the age of 
feven years and up|yaxds, to wit, on iith Nevemitr 
1808, the Defendants Wtere willing and offered to foe 
then overfeers of foe poor of die faid*townffitp, to 
nourifli, clothe, apd maintain the chQd at tfa^ own 
cofts and charges, from that time, and entirely to relieve 
the inhabitants of the townfliip from any charge for foe 
further maintenance of the child; and requefted that 
the child might be delivered up to the obligors for the 
purpofe of being nftiintained and brought up at their 
cxpence, colls, and char|;es; but ‘the overfeers of the 
poor refufed to comply with that requell of the De- 
fendants, to ipive, maintain, and brin^ up foe child at 
their own colls and charges ; and, of their own^jvrolig, 
and agtfnft the will of the Defendants, had from diaC 
time hitherto taken and maintained the child at the colls 
and charge of the inhabitants of the townfliip. They 
further pleaded, as to all the monies agreed to be paid 
weekly, ^hich accrued due from foe time of making foe 
bond till the child, attfoied the age of feven years, pay- 
ment and as td^^foe Yums winch had accrued 

fince the cluld attained the age of feven years, that after 
the child had attfoied tl)p^ age» j^e Defendailts were 
deCrous and offered to foe ^n overfeers, to take, keep, 
maintain, and nourifli foe child at their own expence, 
coilsf and charges ; and entirely to relieve foe' iahabi- 
tsmts of foe townfliip from all further chaiges 01 refpedl 
foaveof, and toquefted foe overfeers to 'deliver op to 
foe Defendants the child for that puipofe, but that foe 
M m a oTtf* 
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overfeers refufcd to comply with that rcqucft, and 
from that time hitherto, of their own wrong, had main- 
tained and nouriflied the child at the coft and cxpences 
of the inhabitants of the . townfhip. The Plaintiff re- 
plied to the fecond plea, (protefting that the Defendants 
did not requeft life then overfeers of the poor of the 
faid townfliip to deliver, and that the overfeers did not 
refufe to deliver up the child to the Defendants,) that 
the child, from the time of its hath until and at the 
time of the fuppofed requeft, was and remained under 
the cuftody bf the mother of the child ; and if any 
rcfufal to deliver up the child was made or given, the 
lame was made or given by the mother of the child, 
and not by the overfeers of the poor of the townfliip, 
or any of them, and that from and after notice of fuch 
rcfufal, until the making of the order hereinafter men- 
tioned, the then overfeers of the poor of the townfliip 
did decline and refufe to give any further relief, or pay 
any fum of money for or towards the maintenance of 
the child*: but that after fuch rcfufal, and. after the then 
overfeers of the poor had refufed to advance any fur- 
ther monies towards the maintenance and fupport of the 
child, on the 30th December 1808, at Thornton^hally at 
the townfliip aforefaid, F. Dodfworth D. D., one of his 
majefty’s juftices of the peace for the North Riding of 
the county of Ycrky within which riding thq townfliip 
was fituate, by order in writing under his hand and feal 
of that date, dircdled to the overfeers of the poor of the 
townfliip of Ai/kewy after ftating that Hannahy wife of 
O. /?.,*late jff. B,y had made oath before him the faid 
juftice that flie was veiy poor and impotent, and not able 
to provide for her female baftard child born .in that 
townfhip/ and had applied to the overfeers of and 
was by them refufed to be relieved, and that G. Jachforty 
one of thefe overfeers, had been duly fumtnoned to (hew 
caufe why fuch relief Ihould not be given to the faid 
14 female 
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female baftard child, and had appeared, but had not 
fhewn fufBcicnt caufe, he, the magiftrate, thereby or- 
, dered the churchwardens and overfeers of the townftiip of 
A.i or foine of them, to pay to the faid Hannah the fum 
of I/. 4^. weekly, upon every Saturday ^ towards the 
I’upport and maintenance of the child, until fuch time 
as the overfeers, or one of them, ihould come before 
him and ftiew caufe why fuch relief fhould not be given 
her ; and averring the identity of Hannah and the child 
mentioned in the order, with H. B. and the child men- 
tioned in the condition, and notice to the Defendants of 
the order, he averred that the Defendants did not nor 
had, at any time fince, taken any fteps or proceedings 
to appeal (a) againft, quafli, or refeind the order, or to 
indemnify the churchwardens and overfeers, or inhabi- 
tants, of the townfliip againft the order, or the main- 
tenance of the child *, and that the overfeers of the 
townftiip had not had, nor then had any caufe to fliew, 
nor could fliew any caufe, why fuch relief Ihould not be 
given to the faid Hannah for tlie fupport of the child, 
and that the order was Hill in full force, vigour, and 
elFe£l, and that the child had, ever fince the making of 
the order to* that time, been and continued, and ftill was, 
chargeable to the townfliip of A.j and that the church- 
wardens and overfeersof the townfliip, underand in purfu- 
atice of the order, and in order to prevent the child from 
perifliing for want of ncccflary food and nurture, had 
paid the fum of u. /[d, weekly, on every Saturday fince 
the making of the order, to the faid Hannah for and 
towards the fupport and maintenance of the child, 
amounting to a large fum, to wit, lo/. and that the 
child had, during that period^ been maintained at the 
cofts and charges of the inhabitants of the townfliip of 
A.^ and in confequence of the premifes, and not of their 
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{a) Chambn J. in the courfe of the argument ohferved that there 
was no fuch thing as an appeal. 
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own wrong, of all which the Defendants had notice ; but 
although requefted, had hot paid the Plaintiff, or bis 
fucceifors for the time being, the faid fum of is. 4^. ^ 
weekly, or any part thereof, or any money whatever, 
for or towards the maintenance and fqpport of the child \ 
but had refufed % and that the faid fum of 1 o/. fo paid 
for the child’s fupport and maintenance for the period 
laft aforefaid, was ftill unpaid, contrary to the cfFe£t of 
the condition. To the third plea the Plaintiffs replied 
the like replication. The Defendant demurred generally 
to thefe replications. 


Clayton Serjt. in Hilary term 1812 was heard in fup- 
port of the demurrer. Firft, the action is not maintain- 
able, bccaufe the bond is void. The ftatutc 6 G. 2. 
r. 31. /. 1. authorizes a magiftrate in cafe of a charge of 
being the father of a baftard, to commit the perfon 
charged, unlefs he (hall give fecurity to indemnify the 
paridi or place, or (ball enter into a recognizance with 
fuflicicnt furety to appear at the next general quarter 
fcflions, and abide and perform fuch orders as fhall be 
made in purfuance of the flat. 18 -ff/iz. refpefting baf- 
tards. The law having, therefore, preferibed the courfc 
to be purfued, any other fecurity not confonant to this 
flatute, is illegal ; and therefore this bond is void. Cole 
V. Gower j 6 Eaft ' 1 1 2. . A promiflbry note to parilh- 
ofllcers, for a fum certain for the maintenance of a baf- 
tard child, of which the maker is the putative father, is 
bad. Whether the fecurity be in form a bond or a note, 
muft be wholly immaterial. This bond is not condi- 
tioned for indemnity, but for payment of a fixed fum 
per week, whiqh comes within the mifehief of a fixed 
fum in grofs, for whether it proves to be too little, or 
too much for the maintenance of the child, the parifh 
officers equally become fpeculators upon the queition 
how ehcaply they can maintain the child v the law pre- 
feribes an exaft indemnity for all the maintenance that is 

reafonably 
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Tealbnably neceiTary, and neither more nor lefs. [The 1S12. 
Court intimated a diftind opinion that Ihis cafe did 
not fall within the mifchief contemplated in Cole v. v. 

Gower : the pariih might very reafonably have required Robinson. 
more than is* 4</. per week \ but the pariih having cal- 
culated the fum they thought neceflary^ and the Defen- 
dants having agreed to it) the Court faw no reafon why 
that agreement fliould not be good.] Next, the plea is 
good upon the authority of Richards v. Hodges^ 2 Saund. 

1^2., where, though a rejoinder averring the like requefl: 
by the father, and refufjd, was held to be a departure# 
betaufe the Defendant had pleaded non damnificatus^ yet 
no quedioii was made but that it would have been a 
good plea in bar, if the Defendant had fo pleaded it origi- 
nally, and in S. C. i Mod. 44. Twlfden J., ipftrufts the 
Defendant in what form he fliould have availed himfelf 
of thefe fafts by way of plea ; and Wright J., in the 
cafe of Newlatul v. Ofman^ i Bott* 4 ed, 460. recognizes 
that opinion as a decilion on the point. Newland v. Ofntan 
was a cafe of debt on bond conditioned to indemnify the 
parifli from tlic maintenance of a baftard child. Plea, 
that the Defendant had maintained the child until aytli 
OSiobery and then offered to take the child to maintain, 
and that the overfeers refufed, and if they had been 
damnified, it was in their own wrong. Replication, 
that for three weeks after 27th Q^oheri Defendants 
did not provide nourifliment for the child, but failed ; 
and by reafon tfiereof, the Defendants, after the three 
weeks, expended 3/. for the maintenance of the child, 
and were damnified. Upon demurrer, the replication 
was clearly held a departure \ but the principal part of 
the argument turned on the validity of tlie plea ; and 
Lee C* J. and Denifon J. faid, they had known this pica 
very often pleaded,^ and never heard it obje£led to. No 
diftinfiiion is made in that cafe between a putative 
father and any other parent : Wright and Denifon Js. 
eEprefsly fay, it was never before doubted, but that a 
M m 4 puta- 
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18 1 2. putative father had a right to take his baftard child 

'-■ .j— from the parift. None doubted except Folier J. All the 

Strakoeways ^ 

recent cafes have arifen upon writs of habeas corpus to 
Robinson. take baftard children out of the cuftody of putative 
fathers, who have forcibly poflefied themfelvcs of them ; 
and they have been governed by the principle, that no 
one fliall avail himielf of his own wrong : but in Rex, v. 
Mofelyy 5 Et^l 224, n, &c. Lord Kenyon C. J. faid, that 
where the putative father had the cuitody of the 
child fairly, he did not know tiuL the Court would take 
it away from him.” In tJic principal c./e, the child was 
admitted on the record to be above the age of nurture \ 
and it was not in this inftance a ftrugglc between the 
father and mother, for the cuftody of tJie child, but 
between the father and the parifti. The plea therefore 
"was good \ and if fp, the replication did not anfwcr it. 
Firft, the replication v/as bad in form, for the Plaintiff 
was bound either to traverfe the plea, or to confefs and 
aWd it, inftcad of which, he had put his replication by 
way of fupjjofal, that, if the refufal was made by any 
one, it was by the mother. If the Plaintiff had chofeii 
to rely on his order of a jiiftice as an anfwer to the plea, 
he ought to have admitted the fafts alleged in the plea j 
if he relied on the falfity of the Defendants faffs, he 
fhould have cxprefsly denied them, and not have intro- 
duced a faff, which, if the Defendants allegations are 
falfe, is unneceflary. His replication therefore is doublo 
and contradiffory, and informal. The Defendant is not 
bound by the tenor of the bond to pay the is, 41/. per 
week any longer than the child is chargeable ; and if 
the child is chargeable by th^ Plaintiff’s own wrong, the 
obligation ceafes. The third point is the order of the 
magiftrate, which is manifeftly bad. It is not made on 
the Defendant, but on the parifh ofScers, ordering them 
to maintain •the child unlefs the overfeers Ihew caufe to 
the contrary : and the officer pleads he had no caufe to 

fliew, 
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fhew, whereas it appears on the pleadings that he had 
caufe to fhew, namely, that the father had offered him- 
felf to maintain the child. No magiflrate would have 
made fuch an order, if informed of the faft, and no 
notice was in faft ever fert^ed on the Defendant to ap- 
pear, or fhew caufe againft the order. 


x8i2. 


STHANGEWAy;V 


v. 

Robinson* 


Shepherd Serjt. contrh. ift, As to the legality of the 
bond, the Court juftly held in Cole v. Gower that it was 
contrary to the policy of the law, to make it not merely 
a matter of fpeculation, but the intcreft of the officers, 
that the child Oiould perifli, which was the cafe when the 
putative father ftipiilatcs to give a fum in grofs. But this 
cafe is very diftinguifhable. The aft fays, the father fhall 
give an indemnity to the parifh ; but it does not preferibe 
the form of the indemnity; and this bond is no mote than 
a fair indemnity to the parilh. This weekly fum is not 
payable for a number of years certain, or for a perpe- 
tuity : if the child dies, the payment ceafes : the parifli 
have therefore, no intereft in the child’s death ; fuch a 
contraft as that which is fet out in Cole v. Gonver^ even 
if it had been made between the father and an individual, 
for the maintenance of a legitimate child, would have 
been void and illegal ; for it rendered it the intereft of 
thofe who had the* charge of the child, to deftroy it. 
\JMansjield C. J. acc,"] But this is a roafonable and a 
proper fecurity. andly, As to the cafe cited from Satwders, 
all the modern cafes have held that putative fathers have 
no further right to interfere to take a baftard child, than 
as every man is entitled to remove a child out of the 
cuftody of thofe who are treating it'cruclly. A legiti- 
mate father has a right to the cuftody of his child againft 
his will. But if an illegitimate child of the age of 
puberty, fliould objeft to be in the cuftody of the father, 
the Court would not give it to him. Whether the Court 
would take a baftard child out of the putative father’s 

cuftody 
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cuftody is quite another queftion. When the matter 
comes before the Court on a writ of habeas corpus ^ all thefe 
things can be taken into confideration to regulate the exer- 
cife of their diferetion ; in this a£l;ion they cannot. Hulland 
V. Malken and Another ^ z Wils. 126.^ and i Bott^ 4th edit, 
p. 483. pL 607. JViUes C. J. faid, “ he would give no opi- 
nion whether the father has any power over the child, who 
is nullius filtus. Grotius fays, truly the mother is the only 
certain parent ; and an order of juftices to remove the 
mother, always removes the child.” Rex v. Soper 5 T. R. 
378. A child, three years old, w^s at the mother’s 
inllance, brought up by the putative father, who had 
obtained it by fraud ; and.it was urged that he had the 
right to the child. \jioiti^Kenyon C. J. there fays, << the puta- 
tive father has no right to the cuftody of the child.” A 
legitimate father might either by fraud or force take 
pofTeflion of his own child, and would have a right to 
fay the child was his, and that he infiftcd on having the 
cuftody. He {Shepherd) had once attended as counfel 
on behalf of a mother, on a writ of habeas corpus before 
Lord Kenyon C. J., to prevent a legitimate child, little 
more than feven years old, from being carried to the 
Wejl Indies by his father; but though the father had 
obtained the poiTelTion of the child from a fchool, both by 
fraud and force, and though Lord Kenyon would have 
preferred rather to have left the child in the cuftody of 
the mother, yet he held, that as he found it in the pof- 
feffion of the father, he mull there leave it. Rex v. 
De Manneville^ 5 Eajl^ 2ZI- Loxd EllenborougRs judg- 
ment there, and the cafe of Sir Murray^ cited there 
by Lawrence J., a| well as that of Rex v. Sopery and the 
laft cafe cited, Ihcw that a legitimate father^ who has a 
right to the cuftody of the child, may get at it by fraud 
or force. The Courts cannot take away the cuftody 
from the putative father, however obtained, if it is his 
right; and although in certain cafes, as in Rex v. 
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Mofeljt the Court will not bterfere to take it from turn, 1812. 

that is becaufe the occafion to take it from him has not « 

Strangjeivats 

arifen ; for the only grounds of interference are, to 
prevent cruelty or brutality, or for the general interefts RoatHStwr. 
of humanity. In Rex v. De MatinevUley where the child 
was legitimate, the father had taken poflellion both by 
force and fraud, and the Court faid, << We cannot help 
it : he having a right to it, is entitled to have it rellored 
to him.” In the other cafe, where a putative father 
obtains the cuftody by force and .fraud, the Court will 
take it from him. Rex v. Hopkins y 7 Eajly 579., the Court, 
without touching the queftion of guardianfhip, thought 
it a proper cafe for the remedial writ of habeas corpus^ 
to reftore an illegitimate child to the quiet cuftody of 
the mother, whence it had been taken, iirft by ftrata- 
gem, and afterwards by force. It .cannot be that the 
putative father has the right to the cuftody of the child ; 
for if it were fo, in certain cafes it might happen, that 
the verieft vagabond upon earth might take a child out 
of the cuftody of perfons in good circumftances, who 
are nourifiiing and educating the child. The plea there- 
fore IS bad, that after the child had attained feven years, 
the Defendants were willing to take and maintain the 
child at their own cofts, but that the oflicers refufed ; 
for unlefs the father has a right to demand the child, the 
overfeers arc guilty of no breach of the law in refufing 
to deliver it up. But eVen if the father lys a right to 
the cuftody of the child, yet the replication anfwers the 
plea; for the plea is, that the ofikers of their own 
wrong refufed to let the Defendants maintain the child : 
the replication is, protefting that the€)efendants did not 
alk, and that the officers did not^refufe ; that the refufal, 
if any, was made by the mother, and not by the over- 
feers, or any of them ; that then, is an anfwer to the 
plea; for the plea muft amount to this, that the De- 
fendants have not performed the condition, becaufe the 

Plaintiff 
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Plaintiff has prevented them : the Plaintiff replies, that 
it was not of the officers’ own wrong, but under the 
compuldon of a legal authority, that they maintained 
the child, viz. under an order of a jufticc. This is no 
departure ; it is a fliewing *of the mode in which the 
Plaintiff’ is damnified. Tiie bond, therefore, is a legal 
•bond. The plea is no anfwer to the declaration; it 
Ihews neither a performance nor a reafona1>te excufe for 
non-performance, and the replication does anfwer the 
plea. 


Clayton in reply. No, anfwer has been given to the 
objeftions taken to the order of the magiftrate ; and the 
counfel for the Plaintiff has hardly attempted to fupport 
the replication, which at leaft*is bad for duplicity, and 
though the Defendant has not alleged, duplicity as a 
fpccial caufe of demurrer, yet duplicity is matter of fub- 
ftance in a replication, for" it leads to multiplicity and 
contrariety of pleading. At all events, the objeflions to 
the juftices| order are matter of fubftance, not of form. 
If there was no right at all in the putative father, there 
would be no pretence at all for any diferetionary inter- 
ference of the Courts. Perhaps it is upon the principle 
of adoption, that in queflions of habeas corpus^ the Court 
proceeds more upon the ground of prudence and pro- 
priety and expediency, than of ftrift law. Many of the 
cafes may be got rid of by thofe ftrong authorities which 
attribute to the mother the cuftody of the child during 
the age of nurture, the firft feven years. The cafe of 
Newland v. Ofman had not been lhaken. And FoJies/^% 
doubt confirms thf cafe ; for the authority of his name 
would have provoked the difeuffion, if the doubt were 
tenable. In Rex v. Soper^ the exprefllons of Lord Kenyon 
muff: be taken, fecfpndum fubjeBam materiam. « The father 
in that cafe had no right to the cuftody.” The child was 
only three years old ; and fraud ihall avail no man. 

• That 
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That too was between the father and the mother: not fo 
here. Rex v. Mofely is rather in favor of the Defendant. 
{^Mansfield C. J. How could the overfeers comply with 
the requeft ? what power had they to get at the child ?] 
That objediion is anfwered becaufe it Hands admitted on 
the record, that the overfeers haw taken the child and nou- 
rilhed it; therefore they mull have had the child in their 
power. {^Mansfield C. J. obferved thit neither the cafe in 
Saunders nor the other contained any gjlegation, that the 
father was of fufficicnt ability to maintain him.] 

Cur.adv. vult, 

Mansfield C. J. now delivered the judgment of 
the Court. The queftion of law which has been raifed, 
certainly is not very clear, comparing the modern cafes 
in the Court of King^s Bench with the cafe of^ Newland 
V. Ofman. The aftion id on a bond to indemnify the 
parilh againft the expenses of an illegitimate child. 
After reading the condition of the bond, his Lordlhip 
particularly Hated the fecond and third pleas, d welling 
on the circumHances that the fecond plea Mid not allege 
how long it was after the time that the child haM attained 
feveii years of age, that the Defendants oftered and re- 
quired the parilh olEcers to let them take and maintain 
the faid child at their own coHs and charges, and ob- 
ferving that the plea did not name any day or time after 
the child had attained feven years, except the day under 
the videlicet, which, he faid, was no day at all : and 
after Hating the replications, his Lordlhip proceeded. 
The Defendants have demurred, but have not alligned 
duplicity for caufe, as they mi|^t have done; but 
without fuch aflignment they cannot avail themfelves 
of tdiis defeSt ; for duplicity is a matter of form ; and 
the plea being defeflive alfo, the Plaintiff is entitled 
to judgment. With refpefl: to the great queHion, the 
cafes cited from the Court of King’s Bench go to Ihew 
fhat the father has no right to the cuHody of the child, and 

if 
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if tfaofe c«fM ftood alone* there would be no doubt on 
the queftion } and in 2 JFUs. 126. Hidlani v. M^hutt 
' WiUet C. Jf. hoUi that the putaHve fadier has no right 
to the cuftody of a child who Is tudfyts fiVtusi as &e 
fshr calls hiflit On the other^nd* my Brother C/ayMi 
dted a cafe from ^Newland v. OJinan. Con- 
fidering who the perfons are who ai#likcl;mtf|te fath^S 
of fchUdmi of thi^ dcfcription* it» it a ve^l|tong prcA 
poGtion to lay down* that any father* no matter who, 
any ragged vagabond whatever* although much lefs 
competent to educate the child than ^hofe who before 
had the cultody* (hall hav^a right to call for tbS cuftody 
of the ch'Id* the moment it attains the age of feven 
years. As to thi plea* it contains ^ allegation that the 
child was in the pofTeflion of the churchwardens and 
ovetfeers}. and if the child^was in ^dhfhon of its 
mother, what right had the churclyvardens to go to the 
mother* and make her deli^r up the cuftody of the 
child i^'Ilie ^ea fhould have ftated that the officers had 
a power over the chih^ and t% mother* to make her 
deliver it up. Neithe/ doui She plea fhew how long 
a time had elapfed between the end of the feven years* 
and the requeft* and how much money became due in 
that time. In the cafe in SounStt^t Richard v. Hodf/tty 
it appq|ps the child w|s not in the cuftody of its mother* 
but immediately in the care of the ovetfeers* under a 
perfon to whom the ovetfeers put die child to nurfe* as 
appears by the rejoinder there ; fo the fame objeftion 
did not hold to that rejoinder. The plea therefore 
brin| defe£rive* die Plaiptiff is endtied to judgment. 
I fay TOthing upon‘<die grand point, whether, after ffie 
diuld is out of the age of nurture* any ladie^ whatfoever* 
bo he who he may* can go to the mother and claim the 
cuftody of the chQds upon that poip^ the Court f^m no 
opniim. • ^ 

Judgment for the ihitatUr* 

MS 
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^^ptS was an adion upcsi two fimlilar polieiss of in- 
furancei dated iddi Jme itto» on poffee^ fu^r, 
and c^ing^opd otii| board the and 

from LonlAf^ any {ibrt or ports^ place or places in the 
SJir.Vi baclmrd and forwards^ and until the goods were 
fafcly warehoufed at the houfe or wat)ehoufes of the 
cotifignees» including the rifk of tranfliipxnent into^boatSi 
crafts, lighters, and veflels, of any denomination, to and 
jfrom the veflel ; with leave to feek, join and 6b:change 
||onvoy^ carry and exchange fimulated pspers, clearance^ 
i^d (hip’s papers, fsA under any flag, touch, ftay, and 
trade at all poits, places, and iflands, for all purpofes 
whatibever, lake in and dlTipharge goods whereever the 
fhip might touch atj^and ^ cafe the commander of the 
^eflel (hould find it dangerous to enter any of the 
ibove ports, or in cafe if not allowed to%fcbalgp the 
^argo/ with leave to (Iturn tqjUuny ports* or places, 
until the cargo' is fafel^ landed/' at the rate of ay 
guineas per cent, to return 5/. per. cent, for convoy from 
Gnai Britain to anj;^pott3 in or 6fF Sweden, and 5/. 
^ per cent, from any port in or o£F Sweden to the 
Baltic, and 10/. per cent, for arrilll, and 5/. P^f cent, 
more, If difeharges her cargo in Sweden. In cafe of lols, 
capture, feiaure, or detention by any power whatever, 
to pay fuch lofs or claim, whatever the fame might be, 
after notification pf the fame figped by the aflured of 
that policy^ without waiting fior^ condemnation/ re- 
ftitudon, or any official documents 1 and it was thereby 
^reed that that veflel might touch at a Swri^port 

nibble b endsnes igaiiift the principal. 

Where a total bft ii recovered, there caimot oUb be a retun 
convey, hsesufe the total loft iacludei the entire preizuum added to 

for 
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for orders, 'fhe PlaintifFs averred interefj: in tbem -1 
felves, and alfo in Livings Downes^ and Co.| and a fofii . 
by hoftile capture and capture. The cauie' 

was tried at Guildhall^ at the fittings after MichaelniM 
term 181 19 before J., when it appeared^ 

that the veficl failed in the beginning of July 1810 
witli convoy^ with a cargo which wa? exprefied 
in the bill of lading to be deftined for Carljbam^ 
without mention of any further place : the invoices enf- 
prefled the goods to be configned for the account of 
Livings DowneSi and Co.> and were addreifod to 
Winhergy Meyer^ and Co. for orders. It was proved 
by Vandriely an agent of the confignors at Carljham^ 
that the Conflantia reached Carljlmm on the 23d of July 
1810, where another veflTel, named the Elizabeth^ with a 
colonial cargo, likewife belonging to Livings Doivnesy 
and Co. and addfefied to the fame care, had alfo at 
the fame time arrived. Weinberg and Meyer a£lcd 
foiely under ^the diref^ions of VandrieL They were 
ordered by him to wait for inftruftions from Schreibery 
another a^ciit pf the confignors, who was fent to 
the South of the Baltic to feek for a market for the 
cargoes, and to afeertain what papers would be 
ncceflary ^ an<l it could not be determined whether tn 
fend Jber until inftruftions were received from him. 
Wiffberg and Mey*er difpatched the Elizabeth to 
Dantzic with all the expedition that was confifien 
with the time unavoidably taken up in procuring the 
neceffary fimulated papers. The matter of the Conflantia 
being difeontented that his vefiel was not difeharged 
upon reaching Qarlfbamy where he fuppofed hi|^ 
voyage to end, refufed to proce^: his reludlance, 
however, wa§ overcome before Weinberg and Meyer had 
procured the necefifary documents to enable the Con* 

Jlaniia 
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fiantia to fail. It being afcertained that confifcation would 
be the certain confequence of entering Danizict but there 
being reafon to believe that Stettin would afford a fafe 
market for the goods, the Elizabeth on the 4th of OBobet 
went to Swimumund, the port of Stettin^ where flie was 
captured on the 7th. Winberg land Meyer difpatched the 
Conftantia al& for tliat port, wiriiout any other delay 
than was requifite to obtain for her the neceffary fimu- 
lated papers ; and (he failed for that place on the i ith 
of OBober^ but upon her arrival on the lath or 13 th of 
OBober at Swinnemund^ Ihe was feized by the Pruffian 
government, and the cargo was confifcated and con- 
demned as being Englijhy in purfuance of the con 
tinental fyftem eftablifhed by the French government, 
and adopted in Prujjta. The Defendants contended 
that as the vefTel had lain at Carl/bam two months 
and upwards after her arrival there, before proceed- 
ing to any port of delivery, and as there were no 
orders at that place, when (he arrived, for her pro* 
ceedlng to any further port, whether the jdelay pro- 
ceeded from the laches of tljfe afltired, or from a Hate of 
political events which rendered it imprafficable to find a 
market, the infurance was at an end, and the Defendant 
difcharged. The policy, they urged, did not include a 
pcrmiflion to wait in any port an indefinite time, until 
the political ftate of Europe Ihould be altered ; if that 
were contended for, the aflured might hold the under- 
writers on the policy for many years, inftead of months, 
and of this matter the Court, and not the jury were to 
be the judges. The Defendants alfo contended that the 
delay was occafioned by other caufes than the time re- 
quired Ito procure the papers; and to prove the refufal 
of the captain of the vefTel to proceed with ^e Ihip and 
cargo to Stettin, they offered in evidence letters from 
Winberg and Meyer, addreffed to Living, Downes and Co., 
and giving them accounts of the progrefs and ultimate 
VoL. IV. N n event 
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1812. event of the adventure, and of the efforts Winberg mA, 
Aleytr had from time to time made to expedite the 
Langhokn Plaintiffs objefted to the admlffibility of this 

Allnutt. evidenccj upon the ground that what an agent fays or 
writes, unlcfs in the making of a contrac^t for his prin- 
cipal, is not evidence againft his principal ; but that the 
agents themfelves ought to have been produced as wit- 
nefles. Mansfield C. J. thought* the evidence inadmif- 
fible, but very reluftantly, on account of the cxpence 
and difficulty of obtaining witnefTes from abroad, rcjc£lcd 
it. He thought it was to be left to the jury, and ac- 
cordingly fubmitted to them, whether there was any 
fraud or negle£t in the agents of the affured, in per- 
mitting the Coffiantia to fail on the 1 1 th for Steitin, 
where the Eliznheth had been captured on the 7th, and 
whether the Plaintiffs had remained an unreafonable 
time in Carljbami if they thought that there was no want 
of diligence and attention in not fending the Confiantla 
fooner, the Plaintiffs were entitled to recover. The jury 
found a verdiiSl: for the Plaintiffs. The Plaintiffs alfo 
claimed a* return of premium for convoy from Great 
Britain to Carlfbaniy over and above the total lofs, but 
the jury refufed to give it, on the ground that the 
affured had a right in cafe of a total lofs to add the 
whole amount of the premium to his invoice, and fo 
would recover it in that ffiape, included in the totgl lofs* 

Z.e/f/Serjt. in Hilary term 1812, upon the authority of 
Lord ElUnboroughy C. J., who was ftated to have fo ruled 
it in a cafe of Rucker v. Allnutty tried at tJie fame 
fittings, fince difeuffed in the Court of King’s Bench, 
15 Eafiy 278. obtained a rule nifi for a new trial, or to 
enter a noi^fuit, upon the ground that the words of the 
policy, large as they were, would not juftify a veffel in 
going into a port and waiting there feveral months for 

infor- 
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information^ and alfo upon the queftion as to the ad-* 
miffibility of the letters of the FlaintifFs’ agents. 

Shepherd, and lie/l, Serjt. in this term ihewed caufe 
againft the rule ; firrt, the verdi£l was well fupported 
by the evidence : it appeared that the procuring the 
filrnulated papers W'as attended with confidcrable dif- 
ficulty, and occupied much time, but, on the very day 
after that on which t!icy were procured, the velTcl failed. 
The terms of this policy did not require that the veflel 
Ihoald cleft her port or Jifeharge until after Ihe had 
reached fomc port in the B'Jtic, and the afiured having 
liberty to wait in thw port for all purpofes, it was within 
the fcopc of their privileg'* to flay there a fufficient time 
to colleft information, before they made their choice : 
the Ccnjlaniia was w'arranted in ftaying there while the 
affured firfl fent the Elizabeth to Dantzic, and until it 
was feen how flie fped. They might have fent both, 
and both would have returned ; and it was in favor of 
the underwriter, that by not doing fo, he was fpared the 
rilk of the Conjlantin*^ voyage to Dantzic and back. It 
was not prudent to difclofe all the fteps of the negotia- 
tion by which the fabricators at Carljham were perfuaded 
to iflue thefe forged papers. There was no evidence 
produced on the other fide to (hew that the fliip had 
been detained an cfiirealbnabie time for the purpofes con- 
templated in the policy^ and the jury had decided that 
there had been no fiich delay. With refpeft to the ad- 
mifllbility of the letters, they urged that it was in 
evidence that Winherg and Meyer were agents employed 
by Vandriel only for the limited purpofe of procuring 
the forged papers, they were not . general agents, and 
their authority mull be confined to the fphere of theif 
agency. [But upon the fuppofition that they were ge- 
neral agents, the fame arguments and authorities* 
prelTed on both fides which the fame counfel had urged 
N n a «n 
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on the fsune point in the preceding Eajier term in the cafe 
of Kahly. Janfefiyp^. p. 565., except that here the let- 
ters were not addredcd by one agent to another, but to 
the afiured.] 


Lensy and Vaughan^ Serjt., in fupport of the rule, con- 
tended, firft, that VandriePs account was incredible, and 
fo the verdiA againft the weight of evidence ; one fet of 
(imulated papers could have been prepared for the 
Conftantia as foon as the other for the Elizabeth : the 
aflureds were in faA looking about horn port to port 
for a market, not waiting for papers. Secondly, that 
the rilk could not laft infinitely : there muft be fome 
length of time, the lapfe of which would take a Ihip 
out of the prote£lion of this policy, and that time had 
elapfed in the prefent cafe. In Ruder v. Allnutt^ Lord 
Ellenhorough had held that a four-weeks ftay was fuf- 
ficient to difeharge the policy. Nothing would have 
hindered thefe parties from having limited this adven- 
ture in duration to fix months, or twelve months ; but as 
there was no limit exprefled, and as upon the unlimited 
policy the rifle had lafted more than a reafonable time, 
the circumftanCes, without any default of the parties, 
had difeharged the contra£f. The jury, therefore, ought 
to confider whether there had not been fuch a fiu£lua- 
tion in the events on which the rifle of the policy is to 
attach, that, without any fault of any party, the events 
themfelves had put an end to the policy ; a more ex- 
tended field of rifle having occurred, and more pro- 
longed, than any parties could be fuppofed to have had 
in contemplation ; and the jury muft be fumifhed with 
fome found rule on the fubjeA, and have another oppor- 
tunity given them to apply it to thefe fads. For 
even if it were a queftion for the jury whether the 
llay had been reafonaUe, the jury had not exercifed a 
found diferetion in the application of the rule to the 

prefent 



IN THE Fifty-second Year or GEORGE III. 

prefent cafe. The veflel muft hare at lead a general 
rieur to fome particular voyage : it is not the meaning 
of the policy that if the afliired thought fit> after his 
arrival in Sweden, to wait four, fire, or fix months, to 
fee how political events would turn out, in order that a 
port might be the fafer to him, he was at liberty to 
do fo. 


Si7 

i9i2. 

Vi ■ — i-i 

LANGlIOnV 

V. 

AiXNirrT. 


Mansfield C. J. With rcrpecH; to tlie queftlon which 
has been agitated in this cafe^ as to the receiving of thefe 
letters in evidence^ it is impoiTiblcj I thinks to find any 
principle on which they can be received. I tlirew out 
for the confidcration of the counfel, that, which, I thinks 
puts an end to the cafe ; that if the clrcumilances had 
arifen at Exeter or London^ there would have been no 
quellion ; no one would have thought of offering the 
letters of a perfon written at Exeter as receivable in evi- 
dence here ; and if that is the rule with refpeft to 
tranfa^fions which take place in England^ how can we 
differ it with relation to the diftance at which the trans- 
action takes place ? There is no known principle of law 
according to which the circumftance of an agent refuling 
abroad, makes it prafficable to give a letter in evidence, 
which could not be received if the agent lived in Eng^ 
land. There Is a mode of examining witneffes abroad 
by a commiflion, though it is tedious and expenfive ; 
but notwithftanding thofe inconveniences, we cannot 
fubftitute this for it. It is unneceffary to go into all the 
cafes where letters of an agent have been received or 
reje£led. The Mafter of the Rolls, in the cafe of Fairlies* 
Hafiings^ 10. Ves. 123. has gone into fome of them ; but it 
fuIEces to fay thefe letters are not a part of the res ge/ide^ 
not letters written in the courfe of the tranfaflion, and 
forming a part of it ; but a mere narrative. We cannot, 
therefore, receive thefe letters in evidence. With refpecl 
to the cafe itfelf, there are words as wide as can be in- 
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troduced into a policy; and inftancea have occurred, 
where, even after a fliip has been in her port of dif- 
charge, it has been necelfary to weigh anchor, and feck 
another port of delivery, on account of the circumftanccs 
of Europe : it therefore becomes neceiT.iry to obtain the 
liberty of waiting to get information. It ordinarily hap- 
pens that a Plaintiff’s cafe is proved agninft the under- 
writers by his own agents ; there is nothing fiiigular in 
this cafe in that refpecl, nor is there any remedy for it. 
VandriePs (lory was plain, coiTrltcnt, and iiiicontra- 
cliclcd; and the jury believed him. If I had been upon 
the jury myfelf I probably might have given a different 
verdict, as thinking that the delay exceeded the bounds of 
rcafonable time ; the jury, however, have otherwife de- 
cided ; and I know not how we can fay that their judg- 
ment fliall be reconfidered: the rule, therefore, for a new 
trial mull be difebarged. 


Heath J. I am of the fame opinion, nor can I fay 
I think the verdift againft the weight of evidence in 
this cafe: to be fu re great delay has intervened, from 
Ju/y to October^ and the Plaintiff muft give fome account 
of the caufe of it ; he has given fuch account, and the 
jury have believed him. And what papers were thefe 
for which the (hip is faid to have been waiting ? not 
papers of ordinary occurrence, but forged documents for 
a particular purpofc : there might probably be more dan- 
ger, difficulty, and delay in procuring them, than in pro- 
curing the ordinary papers at a cuftom-houfe. 


Chambre J. Tlie length of time certainly creates a 
degree of fufpicioi., and calls for an explanation ; that 
explanation has been given.' Whether that explanation 
would have been fatisfa£lory to any of us, fitting as jury- 
men, I do not know ; it has been fubmitted to a fpecial 
jury of merchants, who are Very competent judges, and 
7 tlicy 
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they have found on it, and I cannot fay they have done 
wrong ; on the contrary, I think they have judged rightly. 
A', to the letters, I think it quite clear that they were 
properly rejefted; they are not part of the res gejla^ but 
merely an account of them, and upon no ground ad'* 
miinble. 



Allnutt. 


Gibbs. J. I am quite of the fame opinion: there arc 
two qiicftions, fir ft, whether evidence which ought to 
have been received, was rejected; and fecondly, whether 
the evidence which was received, fupports the ^rdi£): 
which lias been given ; or rather, whether the verdift is 
contrary to the evidence. Now as to the firft pointy 
there is a clear diftin£lion between thofe letters which 
are admiffible in evidence, and thofe which arc noU 
When it is proved that A. is agent of -B., whatever A. 
does, or fays, or writes in the making of a contradl as 
agent of 5., is ad^ni^^lb^e in evidence becaufe it is part of 
the contract which he makes for J5., and therefore binds 
B.\ but it is not admifiible as his account of what pafles. 
Now what are thefe letters ? They are not part of the 
contract itfelf, or of the res but they are the ac- 

count which the agent renders to his principal of what 
he is doing; they are not therefore admiflible. The 
fecond point is as to the cafe itfelf; this is very different 
from the nature of policies on voyages, fuch as ufed for- 
merly to be infured ; and the umierwnters are as well 
acquainted with the nature and extent of the rilk as the 
alfured. Now what are the riiks ? to any port or 
ports, place or places in the Baltic*' The fliip is not 
bound to fcledk her port before (lie commences her 
voyage, it is backwards and forwards, with liberty to 
touch, ftay and tr^ide at all ports and places for all purpofes 
whatfoever.” The permiflion to ftay for any purpofe 
whatever, muft Indeed be for fome purpofe witliin the 
(cope of the adventure. Now what were the ciwifes of 
N n 4 the 
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the flay at Carljham ? were they within the fcope of the 
adventure? Yes: thefe perfons were owners of the 
Elizabeth ; they fend her to Dantzic^ and keep the Con- 
Jiantia at Carljham. I cannot fay 1 think they afled impru- 
dently in feeling their way- And it was a great advan- 
tage to the underwriters, that the Conjlantia fhould be 
faved from the rifk and wear of the voyage to Dantzic. 
Now was this ftay in tlie mean time a’purpofe within the 
fcope of her adventure ? Wlxether it was or r:ot, is not 
for the confideration of the juiy, it is a queftion folely 
for the conflderation of the Court ; whether the (hip 
(laid an^nreafonable time or not for that purpofe, was a 
queftion for the jury ; and I cannot fay I think flie ftaid 
an unreafonable time, (he feems to have ftaid as Ihort a 
time after the papers were procured, as was poffible ; 
but whether (lie did or not, was for the jury to decide : 
they have decided, and I think, they have rightly, decided j 
and I think the rule nifi for a new trial muft there- 
fore be 

Difcharged. 


(IN THE EXCHEQUER-CHAMBER.) 

Hill, v. 5mith. 

In Error. 

'JpHIS queftion arofc out of two fpecial juftifications 
pleaded to a declaration in trefpafs for taking wheat 
and other erain of the Plaintiff, and converting the fame 
to the Defendant's ufe. The fecond plea dated, as to 
the taking 30 pints of wheat, part, &c., that the city of 
Worcejler is an antient borough or city, and the citizens 

goods fold in a market can be due from tke feller, qtutre. 
borough cannot be fupported without fhewing a beneficial confidera* 
perfon of whom it is claimed. 
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or burgefles have immemorially been a body corporate 
by different names, until the charter of 19 Jac. i. incor- 
porating them by the name of the mayor, aldermen, and 
citizens of Worcejler; and that the faid citizens or burgelTes 
from time immemorial until that charter, and the mayor, 
aldermen, and citizens fince, have had and held, and been 
ufed and accuftomed, and of right ought to have and hold 
a market in the faid borough or city, in a certain place 
there now called the corn market, on every Saturday^ 
(except when Chrifimas-day happens on a Saturday^) for 
the buying and felling of wheat and other grain^ there; 
and during all the time aforefaid have, at their own colls 
and charges, repaired the highways and pavements of the 
faid com market and other highways and llrcets in the 
faid borough or city, for the more convenient bringing of 
grain into the (aid borough or city to be fold there ; and 
by reafon of the premifes have immemorially taken for 
their own life a certain reafonable toll, viz. one pint of 
wheat, corn meafure, for every three bulhels of wheat, 
reckoning the fame according to the quantity fold and 
delivered as fuch in the faid city or borough, fold in the 
faid market by fample, and afterwards brought into the 
faid borough or city to be delivered to the buyer, to be 
paid by the feller of fuch wheat, (except in certain cafes 
fpecified, which are not material,) and in cafe of non- 
payment of fuch toll after reafonable requeft, &c. the 
corporation have immemorially taken a reafonable dif- 
trefs for the fame &c. The plea then alleged that the 
PlaintiH* on a certain market day fold to one T. Hull 3 1 
bags, as for three buOiels of wheat in each bag, by 
fample, to be delivered in the faid city, which faid wheat, 
of which the faid 30 pints were parcel, &c. was after- 
wards brought to be delivered to 2 \Huli in the faid 
com market, in the faid city, &c. (negativing its coming 
within any of the excepted cafes). That the Defendant, 
as fervant of the corporation, requcfled the Plaintiff, 
then and there having the pofleflion of the faid wlieat, 

to 
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to pay toll for the fame, being in the faid market place, 
and within the faid city, and, upon his rcfufal, took the 
faid 30 pints for and in name of a diftrefs for the laid 
toll. The third plea differed from the firft only in, 
introducing another cafe of exception, and in fluting 
that in cafe of non-payment of fuch toll t*;e corporation 
had immemorially taken the fame out ot the wheat fo 
fold by fample in the faid market, ai'd afterwards 
brought into the faid borough or city to Dl del voied to 
the buyer. The PlaiiitifF replied to car*i of tS 'f,* pleas 
de tnjuridj and iraverfcd the prcfcription. Upon the 
trial of the caufe at the Worcrjler fummor affizes 1808, 
before Le Blanc J., the jury f< i id a vevdi'fl for the 
Defendants upon the fecond and third pleas, and the 
Court below, after difeharging a rule nifi for a new trial, 
(reported 10 Eajl^ 476.), gave judgment for the Defend- 
ant : the Plaintiff brought error in this court. 


C. F. Williams in Trinity term 1811, argued on behalf 
of the Plaintiff. The Corporation claim a right of a 
mixed nature, partly as a prcfcription for toll of corn 
fold in the market, and partly as toll-thorough in refpeft 
of their repairing the ftreets. The Lift claim is untenable 
for want of confideratioii. They do not claim in vefpeft 
of any right of foil. As to the firft part of their title, 
toll is not incident to a market: the origin of tolls and 
markets is dated by Mansfield C. J. dn the cafe of the 
Bailiffs of Tewhjbury v. Brichielly 2 Taunt, 120. A toll on 
fale by fample is not due of common right ; and fuch a 
fale is fubverfivc of the market laws of the kingdorrt. 
The reafons ftated by Lord EUenhorcugh^ in the cafe of 
the Bailiffs of Tenuljhury v. Difion^ 6 Eajl 461., areappli* 
cable here: the benefits arifing from the corrcftioii of the 
meafures by the officers of the market at the time and 
place of fale, and the view of the entire bulk, are loft in 
the cafe of a fale by fample : fo is the redudlion of the 
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price, which takes place from fear that the vendor (hould 
be obliged to carry the goods back again unfolil. So the 
benefit is loft of a fale in market overt, that the property, 
even if felonioufly taken, is changed by a fale therein. 
Lord Coke, 6 Rep. 83. and 2 hiJI. 713. fpeaks higldy of 
this benefit. There are certain market laws for the 
benefit of tlie fubjecl, and the king cannot grant a toll 
which interferes with them. The benefit of a court of 
pie poudre is great, or at Icaft formerly was, and every 
grant muft be expounded, with relation to the benefits 
and laws which were fubfifting when fuch grant was 
made. It is faid by Poivel J. in Kerhy v. Whichclo^Vy 
2 Liitw. 1498. the king cannot grant a toll for things 
not brought into the market to be fold : the meaning .of 
whicli mult be, things not brought in bulk. This is the 
only ancient decifion of any Judge on the fubjefl:. Lord 
Elienhorough follows Powel's d\6lum. All the old books 
W'liich fpcak of the toll of corn, fpeak of the coll of goods 
brought into the market, D\g» Market y F, i. If toll 
be granted, of common right it is only upon a (ale of live 
cattle, not of viftuals, wares, &c. But by cuftom it 
may be due for all goods brought to the market. So, 
ibid, the king cannot grant a toll for goods not brought 
to the market, 2 Injl. 220. Toll to the fair or market, is 
a reafonablc fum of money due to the owner of the fair 
or market, upon fale of things tollable within the fair or 
market, or for ftallage, picage, or the like. And this 
was at the firft invented, that the contrails might have 
good teftimony, and be made openly, for of old time 
privy or fecret contrails were forbidden, and thispurpofe 
of teftimony is not anfwercd by a fale by fample. 2 Lutw, 
1336. ** by law no toll is due except of goods fold, unlefs 
it be by fpecial enftom.” By fpecial cuilom therefore 
it maybe due: from this the inference is, that the goods 
fpoken of arc brought into the market, becaufe otherwife 
the toll cannot be levied. If xqo facks are brought into 
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a market, and expofed, but not fold, if toll may be de- 
manded of it, that is a grievous injury to the fubje^l. It 
is faid in Co. Dig. Market E. citing. Mo. 625* the king 
cannot grant that a ihop (hall be market overt 15 Co. 84. 
Not /, reader, the reafon of this cafe (of market overt) 
extends to all markets overt in England. There are 
therefore privileges relating to a market, which the king 
cannot grant in derogation of the right of the fubjeQs to 
market overt. 4 T. R. 107. Mofelj v. Pierfon. Lord 
Kenyon C. J. fays, there may be a falc by fample in fraud 
of a market, but not quh fale in a market ; for the ex- 
prefTion, a fale in a market, imports that the goods fold 
are brought into the market and ready to be delivered to 
the purchafer. It muft therefore be contended, that the 
bringing of a fample, a handful of com, into a market, is 
the bringing into the market of the corn fold, within Lord 
Kenyotfs diSlum. If fo, and if it be a cafe in which toll 
is due of all corn brought into the market, although un- 
fold, it would be produ£live of extreme hardfhip : for if 
a feller produces a fample of 100 loads of wheat which 
he has at home, he would thereby make toll to be due of 
the whole quantity, though unfold. There is no prece- 
dent in any books of toll on a fale by fample. In no 
book is there a Tingle cafe which can apply to warrant 
a toll on goods not brought into the market. It alfo 
appears that the toll claimed is not merely a market-toll : 
from the circumftance that the prefeription requires 
that the corn muft afterwards be brought into the city 
to be delivered, it may be inferred that the Defendants 
have no confidence in their claim of toll for corn fold by 
fample in the market : it is therefore mixed up with the 
circumftance in the nature of toll-thorough, of its being 
afterwards brought into the city. Lord Camderfo judg- 
ment is very applicable to this confufion, where he re- 
marks on the plea, in a Wih. 296. Truman v. Walg- 
ham. No confideration is (hewn in this cafe to juftify 

the 
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the claim of toll-thorough. It is not here dated that the 
corn is brought into the city over any part of the ways 
which the corporation repairs : and this alfo brings it 
within ^e principle of Truman v. Walgham^ where the 
prefcription was» that the Defendant amended divers and 
many ftreets in Gawjborough^ and it was not alleged that 
the Plaintiff went over any of them. Lord Ellenhorough^ 
on the motion for a new trial, noticed this defed*, but 
faid, as it was on the record it muft be taken advantage 
of in another ihape. Another material argument is this » 
by common, law the toll is demandable only of the buyer, 
and not of the feller, 2 Inji. 221. 2 Lutw. 133^* Mayor 
of Northampton v. Ward^ i WUs, 107. In this plea is 
no allegation of any demand having been made of the 
buyer or any refufal by him, the faid T. Hillf 
the feller, not the buyer, ‘‘ then haying the cuftody ahd 
poiTefTion of the faid wheat.” If the corn were to turn 
out unmarketable, or varying from the fample, the cor- 
poration would, therefore, according to this pra£lice, 
have their toll before the buyer had had, the infpec- 
tion, or had received the bulk. In this cafe, therefore, 
the Defendant below is at all events premature in making 
his diftrefs, becaufe he does not wait till the corn is got 
into the hands of the buyer: he diftrains for the toll 
before it is really due : for if the com is never fold at 
all, the toll never can accrue due from the buyer : yet it 
is claimed from the feller. The diitum olPowel J. in Kirby 
v. Whichelow is cited by Comyn without any diftruft. 
Sec alfo Lib. AJfs. anno* 22. //• 58. as to toll-thorough. 

Ptdler endeavoured to fupport the prefcription ftated 
in thefe two pleas. The corporation do fet out the 
confideration for their toll, viz. that they are bound to 
repair the faid corn market and other highways and 
ftreets in the faid borough or city, for the more conve- 
nient bringing of grain into the faid borough or city to 

be 
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be folcUthere. The Defendant alleges tliat the faid corn 
out of which he took the toll, was brought to be delivered 
to the buyer in the (;rid place called the corn market ; fa 
that it appears that it was in the com market at the time 
when this diftrefs was taken : this is material as to the 
point of confideration to fupport the toll. It has been 
argued to be radical dcfc<ft, that it is ftated as a 
toll fur corn fold by fample in the market. But this 
Hands on the record as the acknowledged immemorial 
ufage; therefore the grant mull be fuppofed originally 
to have contained words either cxpi »fs, or large enough 
by inference, to cover corn fold by fample. If the 
grant be, as it was confidcred in another place, a grant 
of toll for corn fold Qtdovis modo in the market, it will 
include fale by fample. Inafmuch as thefe markets are 
all for the benefit of the fubjefts, and import a benefit to 
them, it is nothing unreafonabJe that the king fliould 
hriVe granted the toll on all falcs of corn, to be con- 
ducted ill any mode foever that fliould in future days 
arife and become convenient. Lord Coie^ 2 //^. 220. 
fays, toll was originally in confideration of the witnclT- 
ingof the contract. This benefit is not taken away from 
a fale by fiimple. Confideriiiion is ncceflary for toll- 
thorough; for the riglit of the fubjeft to pafs over the 
king's highway is antecedent to, the right of taking toll ; 
therefore the king cannot grant toll in derogation of that 
right, without a quid pro quoy a confideration, feme pro- 
portionable benefit to the fubjeft. It never was doubted 
that where no market had been before fubfi fling, the 
king might give the lord any toll he liked, in confidcra- 
tion of the benefit to the fubjeft rcfulting from fuch 
market. Cro. EU 558. Heady v. Wheelhoufe, Smith v. 
Sbepherdy Mo. 574. The Defendant preferibed for toll 
on flieep pafling through the town, and the Court faid 
the inheritance of the lubj^£t to pafs ovar the highway 
was antecedent to all prefcriptioiis, 2 Lev. 96. Prideaux 
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V. Warncy S. C. I Mod. 104. The Plaintiff prefcrlbed 
for toll of every fli'p that came within Sapper Pointy in 
refpeft of hii maintaining a wharf within his manor, 
and keeping a buOiel,. and claimed toll of a vcffel 
which came within Slipper Pointy but m.ver ufed his quay, 
nor came within his manor ; and it was held bad, for 
if the lord was at liberty to do what he claimed, it would 
be ngainft common right ; but if he had fhewn the ule 
of the lord's wharf, quay, or land, the prefeription 
would have been good. How far toll fliall be taken of ' 
goods not brought into the market, muft, therefore, de- 
pend on the circumftance whether the market be bene- 
ficial to the parties or not. It might equally feem 
very unreafonable if the king granted toll of all goods 
fold within the market, for there might be a fale be- 
twee]t individuals not occafioncd byreafonof the market; 
but there is the advantage of the tcilimony of the officers 
of the market, and otlier confiderations and benefits 
may be had, though the goods be not brought into the 
market, 3 Lev. 37., Mayor of London v. Hunt. Mayer 
of Yarmouth y. Eaton y ^ Burr. 1402. SOy* The Corpora- 
tion of Exeter v. Trinlety referred to in 3 Burr. 1405., 
liberty to bring goods into a port is itfeif a confidcration 
for a toll. And Lord Mansfeldy in The Mayor ofYar^ 
mouth V. Eatofiy faid, the ownerfliip of the foil is out of 
the cafe. This, then, Hiews, that die confideration of 
fetting up the market, keeping officers, &c. is fufficient, 
without tlie ownerfliip of the foil. Lord Coke fays, “ the 
witneffing the fale is the confideration of the toll: fo 
^y ftallage, picage, or the like be.” Sargent v. Reedy 
2S/r. 1228. Prefeription to take three bulhels out of 
every fliip's cargo of barley, and held good, becaufe 
there the lord of the quay was the lord of the manor, 
and entitled as grantee of the foil, for depofiting goods 
on his foil, and dicre he does uot ftate any other coii- 
fideration. But where the claimant has not the foil, he 
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muft ftate a particular confideration. The king may 
grant a market to be held in a highway (fubje£b to the 
queftion^ whether he impedes the paflage of the king’s 
fubjefts, which perhaps he cannot do,) if it does not 
hurt any individual. \Heath J. The foil of the high- 
way may poffibly belong to the mayor.] It does not 
appear on thefe pleas whether it does or not. Although 
fome part of tlie conveniences which a market formerly 
afforded, may not now be enjoyed under the fyftem.of 
falc by fample, the parties have many remaining, and 
others equivalent. The feller has the ufe of the place 
granted by the king to the grantee for the purpofe of a 
market, the advantage of teftimony, the convenience of 
meeting all his cuftomers together, inftead of going 
round from houfe to houfe: it is fulHcient, if any bene- 
fit remains to the ufer of the market, which there cer- 
tainly is, and a fmall benefit will fupport this grant. 
As to the (U£fum in Lutw. its authority may be admitted, 
becaufe it is fimply faid, and without reference to any 
mode of bringing the goods into the market, whereas 
this corn fold in fample may be faid in one fenfe to be 
brought into market. As to the other diifum that toll 
may be due, of goods not fold, it certainly is fo, as in 
the cafe of Litchfield market, where a penny is due to 
the perfon who fweeps the market for all corn brought 
in to be fold, and carried out unfold. As to Mofelj v. 
Pierfotii the words of two of the Judges are to be much 
attended to. Until very lately it was neceffarily under- 
ftood that all goods fold in a market, were brought into 
the market to be fold. AJhurJl J. fays, this claim, being 
a matter firi^i jurisj it fhould be laid in the declaration 
with great precifion ; becaufe it is to remain on record, 
as evidence of the right to future ages ; and if the Plain- 
tiff were to recover on this declaration, I think this 
record would be evidence of a claim of toll on contraAs 
of fale of goods in the market by fample. He could 
15 . not 
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not have argued thus if he had not confidered it as 
clear that if fuch a claim were in fa£t ptoved, it would 
be good in law. [^Mansfield C. J. No : the record is 
evidence of the law to future ages, as well as of the 
and therefore it does not {hew that JJkhurJiJ. 
thought that before fuch law was eflablifhed by fuch 
evidence, fuch a prefcription would be good. It leaves 
the cafe much where it found it, and only (hews that 
he thought that a claim of toll on fale by fample would 
be included in a general claim of toll for all corn fold 
in the market.] In fuch a fale the party has conve- 
niences fufficient to fupport fuch a grant, and the grant 
has thereby been explained to be that on which the De- 
fendant {lands. But, fecondly. No confidcration at all 
being neceffary to be fliewn, even if an imperfeft con- 
{ideration. be {hewn, it will not vitiate. If, therefore, 
it be faid that as the Defendant has alleged a confidera- 
tion, he ought to allege one that is fufScient^ it is 
otherwife held in Colton v. Smithy Co%vp, 47. ; there a 
confideration was laid, and it was infiiled, that as it was 
laid, it ought to be a fufficient confideration, whereas 
it did not extend to all who paid. But the Court held 
that although they there alleged a confideration for the 
toll they claimed, which would not fupport them in point 
of law, becaufe laid larger than they could maintain, 
yet that as no confideration was neceffary to be Hated, it 
did not vitiate. And this is the diitin&ion between that 
cafe and Truman v. Wolghamy which was a cafe of toll- 
thorough, where it was neceffary to fhew a confideration, 
and fo are^he cafes explained : for the king has a right 
to grant a market and toll to any fubjefl, fo as he do not 
derogate from the rights of other fubje£ls, and the cuf- 
tomers have fufficient confideration from the market j 
therefore what is faid of the confideration for toll- 
thorough does not hurt. And it neceffarily appears that 
they who ufc the market have the confideration, which is 
VoL. IV. O o the 
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the repairing the corn market ; and all who. fell in It have 
benefit by the com jfnarket. And if there had been an 
original free corn marketi and the king had made a fub- 
fequent gri>nt of the market with toll, to the corpora- 
tion, they repairing the market, on a procefs to repeal 
tliat grant, the quoftlon would be, wdiethcr the king 
conferred a fuhllantial benefit on the fubjocfl in impofing 
the toll ; or whether it were a mere pretence for taxing 
the fubjeft ; and if it were a fubftantial benefit, the 
gfant of toll would be goo !, in confidciTition of the 
benefit, though formerly the fubje^s had the market, 
without that benefit, gratuitoufly. It is not w'ondcrful 
that fio old cafes are found in the books refpe£ting it, 
for the pra£licc of felling by famplc did not, until of 
late, exift 5 but it does not therefore follow, that if a 
grantor, forefeeing that the mode of felling would vary 
at a future time, fliould either have given cxprcfsly the 
toll on corn fold by fample in the market, or on corn 
fold juav/f modoi^it fliould not be good. The lord of 
the market has not the Ids a right of dillrcfs on all the 
corn, fuppofing that the corn fold did not agree with 
the fample, and was not in fa£l delivered, the Defend- 
ant is ncvcrthclcls entitled to keep the toll, for the ven- 
dor has had the benefit of ihc market, and muft not 
lake advantage of his own fraud. 


C. 'F, Will'ums^ in reply. The Defendant cannot fever 
ids prcfcription : uiivl he itates two ingredients in it : ift, 
that the corn fiiall be fold by fample in the market j 
2dly, that it fliall be afterwards brought into the city 
to be delivered y but the fecond ingredient is wanting 
here. The fubfequent delivery in the market-place has ^ 
nothing to do with tlie prefeription j the pica does not 
aver that the wheat was ever delivered in the borough, 
but oftly that it %vas brought to be fo, /w/; 'cofjjfai whether 
any part of the market-place is ^or is not within the 
highways ; and therefore the cafe ftill continues within 
4 that 
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that of Truman v. Wolgham s and tlie Defendant muft 
which be has not done^ that the corn was brought 
over the roads which the corporation mended ; all the 
cafes cited'* will appear on examination to be of toll 
traverfe ; but this is of toll-thorough, not traverfe. It 
is not true that the king may, on eftablifliing a new 
market, grant any toll, of w'hatfoevor amount : it muft be 
rcafonable* This claim being mixed of toll fora market 
and toll-thorough, the pica is not fupportable in law. 

C//r. adv. vuk* 
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Mansfield C. J- on this day delivered judgment. 
This cafe has remained fo long, not fo much from 
any great difficulty that attends it, as from the 
Angularity of the cafe. The venue is laid at Droit-- 
•ivichf not at Worcejltr, The Defendant pleads a right 
under the corporation of the city of V/orceJlefy to take 
the corn as a toll upon wlat is called,^ in the pleadings, 
a falc by famplc. The fulc queilion is, whether the 
prefeription is fuch an one as can be fuftained in law. 
Tf claimed as toll-thorougli, it cannot be fupported, for 
it is not alleged that the corn palled over any ftreet 
whicli was repaired by the corporation. Therefore, 
there is no pretence for calling it toll-thorough. The 
plea muft therefore reft upon the right to take toll of 
corn fold by fample. In ftating that right, the De- 
fendant alleges that the corporation repaired the ili'cets 
for the more convenient bringing the corn into the 
city to be fold there. It is contended, that this claim 
cannot be fupported. This is the firft time fuch a toll 
was ever thouglit of. I was furprized that any evidence 
could be found to fitisfy a jury that fuch a right cxiftod. 
It is well known that f.il's by fample are of modern 
introduftion, and it was fo admitted by tl|p De- 
fendant’s counfe), as an excufe for not finding any 
cafe in fiipport of fuch a right. Wc underftand at 
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this dbyi what a fal| by fample is^ but there is no 
planation of it in any law book. The fale by fample 
has no conneflion with the market ; the cprn fo fold 
is never brought into the market ; and if toll might be' 
demanded for corn fo fold, I cannot fee why it might 
not be demanded for any fale whatever contraAed for 
in a market ; for the fample is only ufed to Ihew the 
quality of the thing fold. When one confiders the 
fale by fample, as it. is rolled, it is an abufe of the 
word fale. It is no file at all. Tt is a contradl to fell 
a Quantity of goods anfwering to the fample, but not 
any fpecific goods : it is to fell 50 bufliels of coni of 
fuch a quality, but no fpecific 50 bufliels. The corn is 
not fold ill the market ; and the toll to be paid for a 
fale in a market, is for corn brought into the market, 
and there fold. Lord Cohe^ in his comment on the 
ilatute of Wejlminjler the ift, 2 220. and on the 

flat. 31 -B/zz., tbid^ 713. fays, that the common law did 
hold it for a point of great policy and behoveful for the 
commonwealth, that fairs and markets overt Ihould 
be replcniflied, and well furniflied with all manner 
of commodities vendible in fairs and markets, for the 
neceflary fuftentation and ufe of the people ; that fairs 
wore invented that contracts might have good teftiinony, 
and be made openly, ar)d that the feller might know 
what to nfk, and the buyer what to give ; and he quotes 
many paflages, (and amongft others one from the Mirror ^ 
C. 1. X. 3., which I could not find,) which fliews that 
the goods ftiould be brought into the market, and that 
the goods fliould be fold there publicly. This fale by 
fample is dircftly contrary to the origin and purpofes of 
markets 5 and it would be a ftrangc thing, that toll 
iliould be taken by the owners of the market on that 
very t/lnfa£lion, which is contrary to the intention of 
the market. Lord defines toll to be a compenfation 
to the owner of the fair or market, upon the fale of things 
tollable within the fair or market. In Afo/4^/y v. Pierfon 

I the 
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the Court faid, that the very words^ « fold in a market*^ 
implied that the thing xnuft be in the market. If fo^ 
what fort of grant from the crown can we imagine to 
fupport this prefcription ? No particular cafe has been 
cited, in which there has been an exaA decifion that 
toll (hall not be taken for goods not brought into a 
market : but in Lutw. 1502., faid that the king 

could not grant a toll of things not brought into the 
market, and Lord Chief Baron Comyn in title, Maria, 
adopts the do£lrine of PoiveL All the doflrine of 
fales in market overt militates againft any idea of a fale 
by fample ; for a fale in market overt requires that the 
commodity (hould be openly fold and delivered in the 
market, and Lord Coie fo fays in his 5 Rep. 82., and that 
everypart bothof the treaty and completing of the fale mud 
be in the market overt. It was properly argued by the 
counfel for the Plaintiff, that all the do£lrine of the Court 
of piepoudri was contrary to the notion of a fale by fample. 
Such a fale could not pofTibly be the fubje£f of that 
jurifdi£tion ; for whatfoever is there determined, according 
to 4 Injl., mud be concerning matters only done on the 
day of that market, in the place and hours of the 
market, neither before nor after ; no contradl made be- 
fore, or to be executed afterwards, can be the fubjeA of 
the jurifdiflion of that court ; yet the law fays, 
poudri is incident to every market and every fair, and 
has conufance of all matters arifing in the market, con- 
fequentiy it is impoilible that a fale by fample can be 
conlidered as a fale in the market. We are therefore of 
opinion that the prefcription cannot be fupported, and 
that the Plaintiff below is entitled to recover his damages, 
and the judgment of the Court below mull be reverfed. 

Judgment reverfed. («.) 

{a) The reporter is indebted for the judgment in thls^cafe^ to 
the knpM'n accuracy of Mr» Peaie. 
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A broker who 
is ladebted to the 
aflignees of a 
bankrupt for pre- 
miums due to 
them upon policies 
fubfcribcd by the 
bankrupt before 
his bankruptcy) is 
not entitled to fet 
oir returns of pre- 
mium due upon 
the arrival of ships 
which have arriv- 
ed iince the bank- 
ruptcy* 


Goldschmidt and Others, Aflignees of Bond, a 
Bankrupt, v. Lyon. 

'T^HIS was an aftion brought by the Plaintiffs as 
aflignees of Bond^ a bankrupt, againft the Defen- 
dant for premiums of infurance due and payable to the 
bankrupt, as an underwriter, from the Defendant, previous 
to die bankruptcy. There were alfo counts in the 
declaration for money paid by the bankrupt for the ufe 
of the Defendant, and money had and received by the 
Defendant to the ufc of the btfnkrupt and on an account 
ftated between the bankrupt and the Defendant. The 
caufe came on to be tried before Mansfield C. J. at G/iild^ 
hally at the fittings -after Enfer term 1812, when a ver- 
dift was found for the Plaintiffs for 36/. r6/., fubje6\ to 
the opinion of the Court on the following cafe. Tlie 
bankrupt, previous to his bankruptcy, was an under- 
writer, and nindcrwrole policies of infurance to the De- 
fendant, who was a Wf India merchant In London^ 
and cf]b£led Jnfuranccs upon goods configned to him- 
fclf, adling in thofe cafes as an infurance broker, as well 
as a merchant : the following policies were underwritten 
by the Bankrupt to the Defendant : 300/. on goods by 
the Britifi Queen, at and from Jamaica to London, under- 
written 25th 1811, at a premium of 8 guineas 
per cent, to return 4/. per cent, if the (hip departed with 
convoy for the voyage, and arrived. At the head of the 
fubferiptions on that policy was the following declaration 
of the propi rty infured 5 ** on three hundred hogflicads of 
fugar, valued at 23/. per hogflicad, (900/. of which valua- 
tion was infured on another policy,) on account of the 
trufttes and executors of Richard Meyler efq., deceaf- 
ed, for Me f erf eld eftate. 320/. on goods by the 
EHzahethf at and from Jamaica to London^ underwritten 
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29th April 181 1, at a premium of 8 guineas p(^r cent. 1812. 
to return 4/. per cent, if the fliip departed with convoy for 
the voyage and arrived, on 40 hogfiies^ds of fugaf, valued -ti. 

at 23/. per hogfliead, on account of the truftees of LvoK. 

Stiver Grove eftatc. And 300/. on goods by the Thamet^ 
at and from Jamaica to London^ underwritten 29th April 
18 1 1, at a premium of 8 guineas per tent, to return 4/, 
per cent, if the fliip departed with convoy for the voyage 
and arrived, on 50 puncheons of rum, valued at 30/. 
per puncheon, on account of the truftees of W^orcejler 
and Roundhill eftates. At the head of each policy the 
name of the Defendant was inferted, David Lyon, 
agent. The premium on the Britijb Qiieen was debited 
by the Defendant in his account v/ith the truftees of 
R. Meyler deceafed for Meyler-field THe premium 
on the Thatrics was debited by the Defendant to the 
truftees of Worcejler eftate. Tlie premium.. of tlie 
Elizabeth was debited by the Defendant to the truftees 
of Silver Grove eftate. The goods iafured by all the faid 
policies were configned to the Defendant \ve leoudotiy and 
the infurances were eftecled on account of the truftees 
above named ; but the Defendant had at the time a lien 
on the goods infured, and alfo upon the faid policies, 
for monies advanced by him for the ufe of the pro- 
prietors of the eftates from which the goods were 
Ihipped, and alfo for the premiums upon policies;. 

All the faid fliips faileii with convoy, ami arrived in the 
port of London, and reppited at the cultoni-hoiife in 
London as follows ; the Thames and Elizabeth on the 2 2d 
July 181 1, and the BritiJiJ Qtteen Oii the 24th July xSii. 

The bankrupt committed an acl of bankruptcy on the 
8th t/w/y 18 1 1, and the cornmiirion of bankrupt illu-d 
againft him on the 15th July 1811, and the Plaintitli 
were duly conftituted his allignees : and upon the 
balance of accounts between the bankrupt and the 
Defendant, the fum of 176/. 5/. was due from the 
O o 4 JDefendant 
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1812. Defendant to the bankrupt at the time of his bank* 
™ptcy, exclufive of the returns of premium mentioned 
Of. in the above three policies, which amounted to 36/. i6/, : 

Lyon. fujjj Qf j been paid into court upon a 

, plea of tender, which was admitted to have been made. 

By the courfe of dealing between the bankrupt and the 
Defendant, all returns of premium arifing on the feveral 
policies were deduced from the amount of premiums 
payable upon the fame policies underwritten by the 
bankrupt to the Defendant before fuch premiums were 
paid over. The accounts between them in each 
fucceeding year were adjufted and fettled up to the 31ft 
December* in fuch year ; and if any returns of premium 
were ftill pending at the time of fettling any account, 
the balance of fuch fettled account formed the lirft item 
in the account of xhc enfuing year, and the pending 
returns of premium were, from time to time, as they 
occurred, brought to the debit of the bankrupt in fuch 
fubfequent account; but the balance of each fettled 
account was not paid over to the bankrupt, until 15 
months after the fetilement ; fo that all returns of 
premium were aftually afeertained and dedudied, before 
any part of the adjufted balance was paid over. The 
queftion for the opinion of the Court was, whether 
the Defendant was entitled to retain the faid fum of 
36/. 16/. out of the balance due by him to the bank* 
Tupt ; and if he was fo entitled, then a verdidl was to 
be entered for the Defendant ; if not, then the verdidl 
, for the Plaintiff was to ftand. 

Shepherd Serjt. contended, that the Defendant, who 
ftood in the fituation of a broker, and not of the 
aflured, was not entitled in this cafe to fet off the 
returns of premium, againft the fums which he owed 
to the Plaintiffs fbr the premiums which had become 
due to the bankrupt as an underwriter ; from the 

moment 
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moment that the underwriter had put his hand to the 1812. 

nolicvt not the aflured, but the broker, was his only ^ 

, , r ^ c . Gouwohmiut 

debtor for the premiums ; but all returns of premium, ^ 

as well as ail lofTes', which became due, were a debt Lyon. 

from the under ;'iTiter to the alTured alone, and not to 

the broker ; nor was the broker entitled to receive from 

the underwriter either return of premium, or lofs, 

without an cfpccial authority from the afTured to the 

broker, warranting him in fo doing j and confequently 

he could not by virtue of his chara£ier as broker, fet 

olF returns of premium in account with the underwriter. 

To this point he cited Wilfon v. Creighton^ cited in Grove 

V. DuboiSi 1 T. ii. ii3« \Gibbs J. obferved that the fet- 

ofF in that cafe was confined to lofTcs, and did not in* 

elude returns of premium, and that the judgment of 

the Court there, went to that point qnlyj and i^^/j/Serjt. 

for the Defendant, teferring to a MS. note of his own, 

which confirmed the report in i T. 7 J. agreed thereto> 

and obferved that an inaccuracy in this refpedl had 

found its way into the ilatcment of the c^e in a very 

learned work, i MarJJs. on In/. 2 Ed. 293. where the de- 

cifion is reported as extending to returns of premium.] 

Grove V.' Dubois was the cafe of a del credere commiflioii, 

and therefore not applicable here. In the Cjife of 

Minett V. Forrejler in this court, Ec/ler term 1811, 

p. 541. note (a), it was held, that there was no 

difference between Ioffes and returns of premium in 

that refpeft, nor did it matter whether the return 

became due before or after the bankruptcy, the 

Court there decided that the bankruptcy determined 

every authority given by the underwriter to the broker, 

and that the broker could have no right to fet off the 

return of premium in any cafe except on the ground of 

fome authority that he had, to make adjuftments; and 

that the broker was not in that cafe entitled to fee off 

either the returns of premium which accrued before the 

bank* 
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V, 

Lyon. 


bankruptcy, or thofe which accrued after the bankruptey, 
not having adjufted either of the items, and his authority 
being revoked by the bankruptcy. The Court went on 
this ground, that the adjuftmefit by the broker is accom- 
panied by an implied affent of the principal to the 
brokeris receiving the money in order to account for it 
to the principal, but as no adjuftment had taken place, 
there was no evidence of any fuch affent ; but the right 
of the affured to receive it, arofe, not by the adjuftment, 
but by the event on which the premium became returnable. 
After an adjuftment made by the authority of ihc affured, 
perhaps the broker could fue the underwriter for the 
balance, not however as for returns of premium, but 
only as for the balance of an account ftated between 
thole two perfons. In the generality of cafes it hap- 
pened that a fpecial authority was given by the affured 
to the broker, to fettle Ioffes and returns of premiums; and 
it was to be excrcifed by the brokers adjufting the ac- 
count, and fuch an adjuftment when mdde, may be con- 
fidercd as accompanied by the virtual affent, both of the 
affured and of the underwriter, that the fums due from 
the underwriter to the affured ftiall be fet off againft the 
fums due from the broker to the underwriter, and that 
the bjilance only (hall be paid ; but that is the fame 
thing as if the returns of premium had been firfl: paid 
to the affured, and by him lent to the broker, and the 
broker does not acquire that right by virtue of his cha- 
rafter as broker, but only by reafon of that fpccial 
aflent ; and no fuch adjuftment had been made in this 
cafe, nor confequently any fuch fpecial affent given ; nor 
could have any fuch have been made, the returns of pre- 
mium not being due before the bankruptcy of the under- 
writer, and the bankruptcy being a revocation of any 
implied authority that had been conferred on the broke^r, 
to make fuch adjuftment without the interference of the 
underwriter. Even if the bstnkruptcy had not inter- 
vened, 
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veflcd, tlie better opinion would feem to be that the 
return of premium could not be fet off, if the Court of 
King’s Bench 'had not decided otherwife in the cafe of 
Sh^ev, Clarkforij 12 Jiqfiy 507 ; but, at all events, the bank- 
ruptcy having intervened, that circumftance materially 
differs tlxis cafe from that. The broker cannot by any 
aft of his done after the bankruptcy of the underwriter, 
change the rights of the bankrupt’s eftate. 


1812. 

GoLDSaiMlUT 


Lyon. 


Lens for the Defendant. In the cafe of Shee v. Clnrkfon, 
the Court drew a clear dill inft ion between what was 
due to the affured for Ioffes, and what was due for re- 
turns of premium : they confider the latter as a part of 
the premium itfclf, which is not to be paid over, if the 
event on which it is returnable, afeertains the amount 
of the dcdu£lion before the premiums arc paid j and 
that in fuch cafe the underwriter is entitled to receive 
no more in the firft inftance, than he would be ulti- 
mately entitled to retain on the balance of the premium 
account. But the fuppofed determination ofdhe broker’s 
nuthority by the bankruptcy does not affeft the prefent 
Defendant. This is not to be confidered as the mere 
cafe of broker and underwriter ; if it were, it would be 
difficult to get over the authority of Minett v. Foryejier ; 
but the Defendant being under advances to the perfons 
whofe eftates produce thefc goods, for which advances 
he has a Hen, has an aftual intcrefl in the fugars, an-l fo 
combines the charafters of allured and broker ; although 
the items in this account are dated in different years, yet 
it is all one account, and the feverai correlative items are 
all to be confidered together, and the mode of dealing 
amounts to an agreement, whether confidered as be- 
tween broker and underwriter, or as between under- 
writer and affured, that there fliall be a running account 
between them, in which the returns of premium fhall 
form an ingredient# This therefore comes within the 

ftatute 



540 


CASES IK TRINITY TERM 
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G0U)8CHMI1>T 


Lyon. 


ftatute of 5 G. 2. 30.9 which extends to open accounts 

as well as liquidated accounts, and allows a {eUoff, not 
merely of mutual debts, but alfo of mutual credits; 
and although the underwriter might have originally re- 
ceived the entire premiums, if he had been fo difpofed, 
yet he has, by his courfe of dealing, agreed to keep open 
a mutual credit, and to receive the balance only, and it is 
wholly confident with the judgment in Minett v. For^ 
rejler^ that the parties may fo deal together, as that the 
underwriter (hall agree to receive only what upon the 
ihips arrival fhall appear to be due as the balance of the 
account of the premiums. That agreement made before 
the bankruptcy, is binding upon the Plaintiffs. 


Shepherd in reply. The courfe of accounts dated to 
be adopted between the parties in the prefent cafe, made 
no difference, fird, becaufe it was the ordinary courfe 
of dealing between broker and underwriter ; and 
fecondly, becaufe a broker could not give validity to any 
contradt; which fhould contain terms derogatory to the 
right of his principal : the contradt which the Defend- 
ant's counfel contended was to be inferred from the 
courfe of accounts dated, mud be mutually binding, 
if binding on eitlicr party. But if it were mutually 
binding, it would follow, that if the broker indead of 
the underwriter had been infolvent, the latter might fet 
off the Ioffes and returns of premium dpe from himfelf 
to the affured, againd the premiums due to himfelf 
trom the broker, a right which would be dedrudfive of 
the intered of the affured ; and therefore, as the con- 
traA could not be made mutually binding, it could not 
be binding on either paicy. The cafe of Shee v. Clarlfm 
introduces fo intricate a rule, that it will be difficult to 
follow it, and it may be faid without helitation, that if 
that cafe had been fubmitted to this Court, they would, 
in conformity to the prin€i|)le lyhich governed Minett v. 

l^orrefitrx 
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Fcrrefteff have decided it differently. The rule hitherto 
adopted between broker and underwriter is fimple and 
well defined^ and it is defirable to adhere to it. 

Mansfield C. J. If we follow our determination in 
Arnett V. Forrefter^ I do not fee how we can poflibly 
help deciding^ as we did theni that thefe fums cannot 
be fet->oiF) confequently the Plaintiffs are entitled to 
recover their 36/. i 6 s. 

Judgment for the Plaintiffs. 



LtOR. 


Minett and Another, Aflignees of Barchard a Bank- 
rupt, V. Forrester. 


Eastir Term, 

x8ii. 


THIS was an adllon of 
ajfumpjit for premiums of in- 
furance due from the Defendant 
to the banknipt before his 
bankruptcy, and for money had 
and received by the Defendant 
for the ufe of the bankrupt, 
to which the Defendant pleaded 
the general ifliie. The caufe 
came on to be tried before 
Mansfield C. J. and a ipecial 
jury at the London fittings after 
Hilary term 18x1, when a verdicR 
was found for the Plaintiffs for 
39/. 6 j. damages, and 40 j. coib, 
fubjedt to the opinion of the 
Court on the following cafe. 
Barchard became a bankrupt 
on the 16th November x8io, 
and a commilfion of bankruptcy 
afterwards iffued againft him, 
under which he wa^^ duly de- 
clared a bankrupt, and the 
Plaintiffs were his aflignees. 
Barchard previoufly to his bank- 
ruptcy was an underwriter at 
Lloyd^Si the Defendant was an 
infurance broker, arid the bank- 
rupt before his bankruptcy under- 
wrote two policies, one of the 
17th day of Jipril x8xo, to the 
amount of 300/., on goods by 
the Ihip M^Jfina^ on a voyage at 


and from Oporto to the United infurance 
Kingdom at a premium of ten 
guinea* cent., the bankroirt to eSefls o^a bank- 
return 5 Jfer cent, if the (hip mpt underwriter 
failed with convoy and arrived ; for premiumst can- 
and one other of the 17th of without an 
Auguft 1810, to the amount of authority, 

300/. at the ame premium, on d/b?, fums 
goods by the Ihip Sea Flovjer, Uom the under- 
upon the fame voyage, with a writer for return 
fimilar return : it is the invariable of premium, 
cuftom for the underwriters, Whether the re- 

where they fubferibe a policy rf Lef”, the tent® 
infurance, to wnte againli their ruptcy, 
refpedlive fubferiptions an ac- Or after the 
knowledgment of the premium bankruptcy, 

having been then received, 
although it is never in fa^ 
paid at the time, but is 
entered by the broker, (lefs his 
commiflxonof five^r cent, there- 
on,) to the credit of the under- 
writer in an account between 
them, and, in like manner, is 
entered by the underwriter in his 
books to the debit of the broker ; 
and the broker alone is afterwards 
confidered as liable to the under- 
writer for the amount of the 
premium, after dedudling the 
broker’s commiflion. Thefe 
policies were effedled agreeably 
to that cuflom. The Defendant 
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V. 

Forbestjbii. 


was not interefted in the pro- 
perty infuredf but adlcd merely 
as a broker m eiFedting the in- 
furance ; and he had no del ere* 
dere commiflion* The firft men- 
tioned Ihip failed with convoyi 
and arrived before the bankruptcy ; 
and there was a Ihort intereiti 
upon w hich the infured became 
entitled to a return of premium 
equal to 2/. per cent, in addition 
to the 5/. per cent, for convoy ; 
the fecoiid fhip failed w'lth 
convoy, and arrived after the 
bankruptcy ; and there was alicj 
a Ihort intereft in that cafe, 
v/Iicrenpon the afTured became 
entitled to a return equal to 
iL 2J. per cent, in addition to 
the 5/. per cent, for convoy ; 
the Defendant, previoufly to the 
commencement of thU aiSlIon, 
paid to the PlaiiitifTs t*lie whole 
of the premiums due upon thefe 
policies, except the fum of 59/. 
6 j., being the amount of the 
returns for convoy and /hort in- 
toreft above ‘mentioned, which 
payment the Plaintiffs accepted 
\v'ithout prejudice to their claiiri 
to recover the full amount of the 
premiums. The tw'o policies 
remained in the hands of the 
Defendant from tltc time the 
fame w-ere refpe< 51 ively cflctSled, 
for the purpofc of fettling any 
uainib that might aiife there- 
upon ; but no adjutlnicnt had 
been fiiude upon either policy ; 
and the Defendant had no lien 
upon the })olicies as againll the 
allured. I'he queftion for the 
opinion of the Court was, whether 
the Plaiiitilfs w'cre cntit?**d to 
recover that fum of 39/. or 
any part thereof ; if they were 
entitled to recover,^ then the 
vcrdidl was to fland for the 
whole fum, or for fuch part 
as the Court fh6uld dlredV; if 
the Plaint) ITs tvere not entitled 


to recot'er, then a nonfuit wat 
to be entered. 

Lens Seijt. on a former day 
in this term, argued that the 
Plalntiifs had a right to the 
whole premium wdthont deduc- 
^on. The queftion muft l)e%> 
all intents the fame as if the 
premiums had been paid to the 
underwriter fo foon as the policy 
w'as iindcrwriiten. The con- 
trat?i between the underwriter 
and the broker, whereby the 
former gives ci».dit to the latter, 
is a dilliiuft contraft. Tlie re- 
turn of premium, and payment 
of lollies, arc matters between 
the alTurcd and the underwriter. 
S/jce V. Clarkfon 1% Eaji^ 507. 
will be relieil bn by the other 
fide, where the Court of King^s 
Bench confidored the broker as 
the agent of both parties, and 
permitted the underwriter to re- 
cover againft him the balance 
only ; but here the intereft of a 
third parly is concerned, the 
body of creditors of the bank- 
rupt, and as againft them, the 
Defendant has no right to fet off 
the funis due for lolles and 
returns, whether for convoy or 
Ihorl intereft. The affured has 
no concern in the contract be- 
Iw'ceii the underwriter and the 
broker. ^ The broker cannot fuc 
in bis divn name for the return 
of llie premium, therefoie he 
cannot Ibt^ it off. It will be 
faid, tlus^’is no fet-off, but a 
dedut^tioii. It is neither the one 
nor the other, but the fubjedb 
of a diflincH: account. It is the 
fame in its nature as the claim 
for a lofs : both arc new* claims, 
and arife from events iiibfcqucnt 
to the right to the full premium. 
The cafe of Wilfon v. Crei^hton^ 
cited in Groove v. Dubois^ i 
T. R. 1 13. w^as alfo cited in Sbee 
y. Clark* 
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V4 Clttrkfon^ wherein the broker name of the aflured^ to recoup 1 8 1 1 # 

was not allowed to fet off Ioffes himfelf i and if he could not fue 

accruing before the bankruptcy in his own name, neither could Minett 

of the underwriter. The Court he fet off the debt in an adtlon v. 

held, that they belonged to the againff himfelf. It was there- FoiUlB»TfiHfc 

affured alone, and that the ac- fore decided, not upon the 

counts could not be blended. It ground of fet-off, but upon the 

appears by a note of the caf^ ground, that the underwriter 

fenes me, that the Ioffes were was no* entitled to recover any 

upon the fame Ihips for which thing more than the amount of 

the premiums were due, and premium at that time payable. 

Lord Mansfield C. J. faid, “ the 'J’he events fliewed tliat tlie pre- 
debt attempted to be fet off, is a mium was in fadl le/s than w'hat 
debt from the underw^riter to was fiift named. [^Manjfield 
the affured.” If the premiums C« J. The affured might hav* 
had been paid over by the broker, taken the policy from the broker 
it would be quite clear that the who effedled it, paying him what 
broker could not have brought he owed him at the time of 
the a(Slion for the returns, hut taking it, and might have placed 

that the affured muff have it in the hands of another broker 

brought it. It • Is merely an to be adjufted. In that cafe the 
accident, that the premiums rc- ffrft broker would have had no* 
main in the broker’s hands, thing to dA with the return of pre- 

but that will not give him a mium. Lawrence J. Muff not 

right of adl ion or of fet-off, the broker be conndcred as a<ff ing 
which arc correlative. Grovt in two diftindl charadlers, as two 
V. Duhois will be cited, but agents ? the one for the under- 
in that cafe the broker had writers, and the prher for the 

a commiiGon del credere% and affured? If fo, how can he 

confequently the folvency of the du<ff 
underwriter was w^arranted by the 

broker, and tlie cafe was decided Lens in reply. The Defend- 
oii that ground. The decifioii ant’s ai^ument confounds the 

in Shee v. Clarkfan, if the prin- double capacity of the broker* 
ciple be preffed to its utinoff The Plaintiff is entitled to re- 

extent, Ctinnot be reconciled to cover on two grounds, ffrff, 

that of VTtlfon v. Grei^htoth becaufe this is an a<fUon by 

w'hich is the founder do^rine. allignees, in which the rights of 
Shepherd Serjt. contra. The the creditors, ffrangers to thefe 
bankruj)tcy makes no difference dealings, are concerned, and fo, 
in the queffion ; the ntatter muff this cafe differs from Shee r. 
be confide red in the fame view Clarkfon ; for if this fet-off be 
as if the bankrupt himfelf were allowed, the broker will be 
fulng. Shee v. Clarkfon is in enabled to recover -the full debt 
point. Grove v. Dubois could due to the affured to the pre- 
not have been decided upon the judice of the other creditors ; 
ground of the commiffion del fecondly, bccaufe Shee v. dark-^ 
credere, for that w^ould not ena- /on Hands contradidled by the 
ble the broker to fue in his own caibs of Grove v. Dubois, and 
name, though it gave him the WUfon v. Creighton^ See alfo 
equitable right of fuing in the Robfon v. fVHfon, i Marjh, on 

Inf. 
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i8ii. 

Minett 

v> 

F0RR]^T£R« 


Jn/^ S*P* The returns are 
money diie» in a ' ftridk fenfe> to 
the a^red. The premiums are 
money due to the underwriters. 
At all eventsi there can be no 
dedudlion for the fhip that ar* 
rived, and the money that fell 
due) after the bankruptcy. 

Cur, adv, nju/t. 

Mansfield C. J. now de- 
livered the opinion of the Court* 

Upon confidering this cafe, 
which is not oxadtly like any 
thing that has hitherto occuiTed, 
bocaufc here a bankruptcy had 
interfered, we are very un- 
willing to (hake the authority of 
any cafe that has been decided ; 
and one of the cafes dted to us 
in the argument was that of 
Sbee V. Clarkfon, That was 
ftated to be the laft \hat had 
been decided on this fubjeeSt; 
and it w'as determined in the 
Court of King’s Bench. That 
judgment feems to have pro- 
ceeded very tnuch on the cir- 
cumftance of the Plaintifi^ (who 
in that inflance was the under- 
writer,) having been conftantlyin 
the habit of fettling and adjuft- 
ing with the broker, and always 
allowing out of the premium 
which he was to receive, what 
was due from himfelf to the 
infured for returns cf premiums 
accruing for fhort intereft, or any 
other reaibu. In the prefent 
cafe we are of opinion that the 
broker is not entitled to fet off 
or dcduiSl either of thofe Turns. 
The broker is agent for the 
alTured, and alfo for the rnder- 
writer ; he is agent fo£ the in- 
fured, firft, in effeiling the policy, 
and in every thing that is to be 
done in confequence of it; then 
he is agent for the unclcrwrlter 
;i<: to tl:e premium, hut for no- 
thing elfc ; and he is fuppofed to 


receive the premium irem the 
infured for the benefit of the un- 
derwriter ; but the whole account 
withrefpeA to the premium, after 
the iiifurance ts efiTedled, remains 
a clear and diftin^l account be- 
tween the underwriter and broker. 
Exclufive of fraud and other fimr* 
lar circumftances, there is'an'cnd 
of every thing with refpedl: to 
the premium, I mean, between 
the infurer and infured. The 
iiifurerjwltli ref]>c<Sl to the infured, 
is fuppoic'l to have received the 
premium. broker in fadl 

gives the underwriter credit for 
it in his books, and the under- 
writer debits the broker for the 
amount of the premium in Ms 
books ; and there is a running 
account between them. That 
being fo, there is no doubt that 
at any time after the premiums 
have been fo received by the 
broker, the underwriter may call 
upon him for thefc premiums 
and compel immediate payment 
of them, without any referve in 
the broker’s hands to anfwer any 
returns of premium, or any thing 
elie that the infurer at a fubfe- 
quent time may be bound to 
repay to the infured. This being 
the cafe, w'hen once a bankruptcy 
has happened, whatever might’ 
be the cafe of Sbee v. Clarkfon^ 
where the party himfelf brought 
the aeflion, and where he had 
been conllantly in the habit of 
allowing the broker to deduA 
out of the*' premium what was 
due on the adjufbnent to the 
infured, yet in this cafe we can- 
not fay that the broker could be 
in any fenfe an agent for the 
underwriter after his bankruptcy; 
as the authority given by the 
underwriter himfelf ceafes after 
his bankruptcy; and when he 
became a banl^upt, his right to 
the premium was immediately 
* com- 
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commumcated to hU af^gnees; broker can make himfelf the l8ll« 

they had a right to call on the agent of the affignees for the 

bruk^r» and compel him to pay purpofe of detaining money to MlNfiTT 

the premium to them for the be paid by the bankrupt to tlic y, 

benefit of the bankrupt’s eftatc ; infiired ; and therefore we are of FoRRSST£9« 


and as the broker had never opinion> upoit both points^ that 
clone any by which he could with refpedt to this 39/. loj, 
be confidered as a broker ailing the afligneesf the Plaintifisy have 
for them in any tranfa^lions eithef a right to recover the whole 
in reference to an adjulbrnent^ or of it. 

otheruai'ey we do not fee how the Judgment for the Plaintifis* 


Fraas V. Paravicini. (a) 

^"'IIE Defendant was in cuftody in the gaol at Exeter, and 
the declaration was perfonally delivered to him and 
accepted by him there on the 25 th of November, three days 
before the end of tcrnii indorfed with a notice to plead in 
eight days : he pleaded thereto on the 2d of December : 
and the Plaintiff filed the declaration on the i oth of the 
fame month ; and fomc time after figned judgment as 
for want of a plca^ and gave notice^ on the 29th of 
j^prU, of executing a writ of inquiry : upon which the 
Defendant apprized him that his judgment was irregu- 
lar 5 but the Plaintiff, neverthelefs, executed the writ of 
inquiry on the nth of May, at which the Defendant's 
attorney attended and crofs-examined the witneffes : and 
the Plaintiff afterwards figned final judgment. 

‘ * 

Vaughan Serjt. had obtained a rule njfi to fet afide the 
judgment for irregularity, on the ground that it was 
figned after plea pleaded.' 


June 

Whereadeclara- 
tion w'as delivered 
to|a prifoner in gaol, 
and indorfed with 
notice to plead in 
eight days, a plea 
pleaded before the 
declaration was 
filed, is good. 

But judgment 
having been figned 
for want of a plea, 
and the Defendant 
having taken part 
in the execution of 
a writ of inquiry, 
and final judgment 
being figned ; 
held that the De- 
fendant came too 
late to take advan* 
tage of it. < 


Serjt. how (hewed caufe againft this rule, and 
contended that the objedlion was too late after writ of 


{a) Gibbs J. only was in court. 

VOL. IV. P p 


inquiry 
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ihquirjr executed Rtld final judgment figned, particularly 
as the Defendant’s attorney had attended the writ of 
inquiry and crofs-examined the witnelTes. He alfo con- 
tended that the judgment was regular, the declaration 
being againfl a prifoncr, it was necefiary that it Ihould 
be filed, which was not done till the loih of Dectmbert 
that plea, therefore, was pleaded before declaration, and 
there liad been no plea (ince ; the PhiintiiF was entitled, 
therefore, to Ggn judgment for want of a pica. 

Vaughan, contrh. The declaration bt-Iog delivered tO( 
the Defendant in perfon in the gaol, and accepted by 
him, it became unneceflary to file it. The Defendant 
gave the PiaintifF notice of the irregularity. 

Gibbs J. I ant' quite clear the plea was well pleaded; 
otherwife a PiaintifF would miflead a Defendant who 
fhould plead according to the notice, by afterwards 
filing another declaration, to which the Defendant would 
not plead." In this cafe the PiaintifF delivering his de- 
claration, Indorfes thereon a notice to plead in eight 
days : the Defendant need not have paid any attention 
to that notice; but if he waives the irregularity, and 
does plead to the declaration delivered, the PiaintifF can- 
not, 1 think, infill that the Defendant mud plead to 
his declaration filed, and that his plea to the other is a 
nullity. It is too much for a Plaintiff to complain of 
being deluded by the proceeding of the Defendant 
winch he has himfelf called for. But after alBfting at 
the execution of a writ of inquiry the Defendant comes 
too late. 


Rule difebarged* 
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CaTTERIS V. CoWPER, 


/uae 8 . 


^HIS was an a£Hon of trcfpafs fuare claufum 
fregit. The Defendant pleaded the general iffue, 
and many other picas which were immaterial to this 
queftion. Upon the trial of the caufe at the Cambridge 
fpring alTizes 1812, before Heath J., it being proved that 
the Defendant had entered the land and taken the pro- 
duce, the queftion was made whether the Plaintiff had 
proved fuch a pofleflion of the locus in quo as would 
enable him to maintain the acrion. The locus in quo 
was a piece of wafte land lying between the farm which 
the Plaintiff rented, and the river Oufe ; it bore grafs^ 
which every one cut who would, uAtil within two years 
before the aftion, and the Plaintiff's only title was, that 
two years fince, he had taken poiTelHon, and twice 
mowed the grafs, and had fince paftured a cow there. 
The Defendant’s cafe was, that the firft tim^ the Plaintiff 
cut the grafs, he had boafted that he had cut liay off 
land for which he paid neither rent nor taxes ; that in a 
former year he had bought the hay cut by another man 
off this fame land, and that a few years before the trial, in 
repairing the boundary fence of his farm, he had ex- 
cluded by his fence the land in queftion, and had fre- 
quently ftibwn to other perfons the boundaries of his 
farm, as excluding this land. The Defendant did not 
produce this evidence, becaufe the learned Judge, upon 
the ftatement of it, held it infufficient to difprove the 

Plaintiff's title, for that there was evidence of fuf- 
* 

ficient polfeflion againft a wrong doer ; and a verdi£t 
paired for the Plaintiff. 


Mcrr prior oc- 
cupancy of land, 
however recent, 
gives a good title 
to the occupier, 
whereupon he 
may recover, as 
Plaintiff, againft 
all the world, ex- 
cept fuch as can 
prove an older 
and better title in 
themfelves. 


Bl^et Serjt. in Eajler tcrm» had obtained a rule »//{ 
to fet alide the verdiA> and hare a new trial ; and on 
- ■' P p a thi» 
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this day he was called upon to fupport his rule. He 
admitted that the Defendant did not attempt to eftablilh 
a claim under any older title than that of the PlaintifT, 
but urged that the Plaintiff had attempted to fhcw that 
this land was parcel of his farm, the reft of which ho 
bad occupied 20 years, and the polTcflion of the land 
queftion being only of two years duration, difproved 
that title, and did not conftitute any title of kfelf. 

Per Curiam. The caufe was decided rightly upon 
the merits : the Defendant ftands neither on any former 
poffedion of his own, nor derives title under the poffef- 
fion of any other perfon: his only objeflion to the 
Plaintiff^s recovery is, that he has not proved the 
title he ftood on, that this land was parcel of the farm 
he held I but no anfwer is given to the fa£l of his 
prior poffeflion. The merits are clearly againft thj^ 
Defendant. 

Rule difeharged {a\. 

Selhn Serjt. was to have iliewn caufe againft thp 
rule. 

(a) So» a Plaintiff may raco- like titles eu dm. JSaif 

win ejcdlment, upon mere pri- v. JUade, 8 356., 

of poffedion, though all although he had been oufted of 
other title is exprefsly difproved. a former goodmde to the fame 
jllletif CM dem. Harri/oth v. iti- land by %o years adverfe poffeC. 
vingtofif 2 Saund. izi. So, he fion of a thiid perfon% 
may deteod aa'^ed^meut on the 
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'TiNCKtBR V. Prentice. 

'JWE Plaintiff declared in debt for 82/. on an inden- 
ture of leafe of the i8th July 1805, whereby 
Richard Jtiinfen, deceafed, demifed to the Defendant 
certain houfes for 5 1 years, under 8a/. rent payable at 
Michaelmas, Chrijlmas, Lady-day, and Midfummer, free 
and clear of land-tax, property-tax, and all other taxes, 
and averred the entry of the Defendant, tliat R. Atiinfon 
was feifed in fee of the reverfion of the premifcs, and 
by his will, dated 9th June i8od, devifed the premifes 
to the Plaintiff, and on isthOhleber i8o8 died feifed 
without altering his will, after whofrf death the Plaintiff 
became feifed thereof in fee by virtue of that devife j 
and while he was fo feifed, and the Defendant fo pof- 
feffed, after the death of Athmfin, on the 20th of November, 

1 8 1 1, 82/. for one year of the term elapfed finde the death 
of Atkinfon, ending on Michaelmas-day i8ir, became 
due and was in arrear. The Defendant pleaded in bar, 
as to 8/. 4/. parcel, &c., that before the rent became due 
to the Plaintiff, viz. on 28th of September 1811, the 
Defendant, then and long previous thereto being by 
himfelf and his tenants the occupier of the premifes, 
and being tenant thereof, had paid a fum of money, to 
wit, 10/., for and in refpedl of certain duties charged 
upon and payable by the Defendant as fudh occupier of 
the premifes, by virtue of the aft 46 G. 3. ^.65. (en- 
titling it)} and that fo much of the duties fo paid by him 
the Defendant in refpea of the rent in the declaration 
mentioned to be unpaid to the Plaintiff as landlord of 
the premifes, as a rate of a/, on every 20/. thereof, 
would by a juft proportion amount unto, did amount 
to the fuiq of 8/, 4/., which fum he, the Defendant, did 
" P P 3 dedua 


June 9. 

In debt for rentj 
the tenaat may 
pleadi as to part, 
that he haa paid 
landlord’s pro- 
perty-tax to that 
amount, in refpetSl 
of the rent due to 
the Plaintiff 
claimed hy the 
declaration, after 
he has in faift paid 
the tax. 

It is not enough 
to plead that the 
Defendant was on 
the premifes at 
and a ihort time 
before fun-fet on 
the rent-day, ready 
to pay, without 
averring that he 
was there long 
enough before fun^ 
fet to have counted 
the money. 

A leafe render- 
ing rent clear of 
landlord’s pro- 
perty-tax is good 
as a leafe render- 
ing the fame 
rvii, fuhjcift to a 
deduction there- 
out of the prQ- 
perty-tax. 
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1812. 

« — — j 

Tixckleh 

V- 

rU 42 .N'i'lCE. 


<i^du£l and retain out of the faid fum of 82/.J the fame 
being the firft payment to be made on account of the rent 
of the premifes to the Plaintiff, after the payment of the 
faid duties by the Defendant as aforefaid. And for plea 
as to the faid 73/. 16/., refidue, &c., that the Plaintiff 
ought not to recover any damages for the non-payment 
thereof, bccaufe he, the Defendant, on Michaelmns-day 
1811, was, at, and fliortly before the fetting of the fun 
pii that day, at and upon the pr?mifes, and was. ready 
and willing to have paid the Plaintiff the fum of 73/. 16/., 
refidue, Sic., the rent then due and payable after dedufl- 
ing the landlord’s property-tax, as by the faid a£l of par- 
liament is dirc£fcd, if the Plaintiff had been minded and 
defirous to receive the fame j and that from that day 
continually hitherto he, the Defendant, had been and 
. ftill was ready and willing to pay the Plaintiff the faid 
fum of 73/. j and from the time the fame became 
due until the commencement of the action,' he, the De- 
fendant, had fought the Plaintiff in order to pay him the. 
fame^ but' that the Plaintiff, during all that time, had 
purpofely kept out of the way of the Defendant, in 
order to avoid the faid fum being tendered to him by 
the Defendant; and he brought the fum into court. 
The Plaintiff replied, as to the plea above ftated to 
be pleaded as to the faid bV- 4/., that fince the faid 
duties were fo paid by the Defendant as in that plea 
was alleged, the Defendant had not paid the Plaintiff 
the faid fum of 82/., or any other fum whatever on account 
of the rent of the premifes 5 wherefore he prayed judg- 
ment of the 8/. 4s. And as to the plea pleaded to the 
fum of 73/. 16s. refid»ie, protefting that the Defendant 
had not, during the time in that plea mentioned, fought 
put the Plaintiff in order to pay him the fum of 73/. j6/., 
the Plaintiff replied, that he had not, during the time 
in that pica mentioned, purpofely kept out of the way of 
the Defendant in order to avoid that fum being tendered 
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tin him by the Defendant. The Defendant demurred to 
both thefe replications ; and as to the firft, he afligned 
for caufc^ that that replication was not prefaced or in- 
troduced by any apt or proper introdudiion whereby it 
might appear to the Court whether fuch replication 
were pleaded in anfwer to the whole of that plea of the 
Defendant above pleaded as to the 8/. 4/., or only to 
a part thereof j but that the fame replication proceeded 
immediately without any formal introduftion to the 
matters therein dated and referved j and alfo for that 
the Plaintiff had concluded that replication with a verifi-. 
cation and prayer of judgment, and alfo with a prayer 
that the fame might be inquired of by the country ; 
(which was the fafl:). And he afligned for caufe of de- 
murrer to the lad replication, that it purported to be an 
anfwer to the whole of the DefendapPs lad plea pleaded 
as to the 73/. i 6 s. \ whereas the Plaintiff had altoge- 
ther paffed by a material part of that plea, and tendered 
an iffue upon a Angle averment thereof only, which, if 
found for the Plaintiff, would not entitle him to judg- 
ment upon that plea. And alfo for that the faid repli- 
cation in that behalf did not fully and fufficiently con- 
fefs and avoid, or traverfe and deny the lad plea, and 
was no anfwer to the fame. The Plaintiff joined in 
demurrer. 


ss» 





Vaughan Serjt., wlio argued in fupport of the de- 
murrer, was called on by the Court to fudaxn his plea^ 
He referred to the ftatute 46 G. 3. a 65./ 74. fchc- 
duU A> iV(9. 4, RuU 9., and obferved, that the pica had 
purfued the precife words of the a£l, which authorized 
the tenant to dedp£t the property-tax he had paid for 
the landlord << out of the fird payment thereafter to be 
made on account of rent,” and he faid that this payment^ 
thereforci qperaiM as a difeharge of the rent pr^ tanto^ 
Pp4 . [The 
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V. 

FR£NTIC£. 


[The Court obferved that the converfe of that propofi- 
tion had often been mooted^ but never determined, viz. 
w.hcther, if the tenant omitted to claim the deduftion out 
of the^^ payment of rents made after he had paid the 
duty, he could dcdu£l it out of any fubfequent pay- 
ment.] The fecond plea, he contended, was good. 


Heynvood Serjt. contrh. The plea as to the 8/. 4/. is 
bad, firft, becaufe it does not Ihew that the duties which 
the Defendajnt claims to be deduced, became due during 
the time that the Plaintiff was entitled to the rents ; if 
the duties were due in refpeft of rent which had accrued 
due to Atkitifotii the devifor, in his lifetime, and now be- 
longed to his executor, the Defendant could not jullify 
deducing them from rent which he had to pay to the 
heir or devifee for ftich part of the term as had elapfed 
during their feifin. There might be an arrear of rent 
for many years, and then an aflignment of the reverfion. 
The leflee could not dcdu£l all the property-tax he had 
paid for mrftiy years, out of the firft payment of rent 
he had to make to the allignee. It was, therefore, in- 
cumbent on the Defendant to fliew by his plea, not only 
that this was the firft and next payment of rent, but 
alfo that the duty fought to be dcdu£led was due in re- 
fpeft of the rent which was then firft and next to be 
paid. The tenant might owe a year's rent to the an- 
ceftor and another to the heir, and he might have occa- 
fion to pay the heir firft, yet clearly he could not deduct 
from his rent the property-tax afTclTed on the rent due 
to the aiiceftor. The ftatute, therefore, mull mean that 
the duty (liall be dedufled out of the firft payment to 
be made to the fame landlord to whom the rent be- 
longs in rcfpefl of which the duty was aflelTed ; and 
that the Defendant has not fufficiently averred. The 
plea is alfo bad on another account: the property-tax Is 
payable on the aoth of September^ but the payment which 

was 
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wia made on that day was not afleffed in refpedi of that 
portion of the rent which became due on the apthj 
either the whole of the laft quarter’s rent, or at leaft thp 
proportionate part which became due for the nine days 
intervening between the loth and 29th was not the fub- 
je£l of that afleiTmcnti confequently, a correfponding 
part of the 8/. 4/. muft have been paid in refpeft of 
part of the rent of a former year, and was not paid in 
refped): of the year’s rent from aptli September 1 8 1 o to 29th 
of Septetnber 1811, claimed by the declaration ; wherefore 
the ftatute itfelf difalHrms the Defendant’s exprefs aver- 
ment, that the duty was impofed in refpefl: of the rent 
fo due and unpaid* And it appears upon the record that 
he has deducted for at leaft nine days more than he is 
entitled to. But there is another objeftion more deeply 
founded • to this claim of fet-ofT. All parts of the a£); 
which mention the dedu£tion of the landlord’s duty, 
dlredl it to be made upon payment of the remainder of 
the rent. The tenant is to pay it in the firft inftance, 
out of his own pocket, not out of his landlord’s rent. 
This aft requires that in order to entitle himfelf to make 
the dedudlion, he (hall hrft pay the reiidiie of the rent| 
which has not been done here. 


1812. 

Tinckleh 

V. 

PABNliCS. 


Mansfield C- J. As to the point that the deed 
ftipulates for payment of the property-tax, and that, 
therefore, the. reddendum is altogether void, we have 
twice decided here {a) that the illegal part of the claufe 
only is void, that is, as to the property-taxj and we have 
not fet afide the whole covenant, going much further 
than the Court of King’s Bench, where it was only held 
that the deed might be fuftained, if the illegality were 
confined to the independent covenant. As to the firft 

(a) See Fuller v. Abbott} antC} 4. loj. and Readjhaw v« Balderj} 

plea, 
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i8x2. plea, the Defendant having paid the.rate, he is eiititled 

tQ it. 

TmMxm 

PftBNTiciL Gibbs J. The PlaiiitifF is entitled to hia judgment 
for the 73/. id/. It one year’s rent had become due 
before the teftator had died, it would be payable to the 
executor, and the next year’s rent would be payable to 
the heir ; it might be tliat the tenant might pay the heir 
firft ; but he could not dedu£k from the heir the duty 
on the year’s rent due to the executor. But it fufli- 
ciently appears by the plea that the duty was impofed in 
refpedk of rent belonging to the Plaintiff, and not to the 
devifor, and in refpecl of the very rent demanded ; and 
the plea as to the 8/^4/. is good. As to the reft the plea 
Is bad. The lafl plea comes to this fhort point, whe- 
ther the part of tliat plea which the Plaintiff has left 
unnoticed, be alone a fufficient anfwer to the Plaintiff’s 
claim. It is neceffary that the tenant (hould llay on the 
land to the very laft time at which the thing can be done. 
But the Defendant has not dated, that at the time of his 
attending on the premifes there was time, or not tim<^ 
left before the fetting of the fun, to have counted the 
money. Therefore the Defendant, I think, can make 
nothing of that point; it is not fufllcient to date that he 
was there at and (hortly before the fetting of the fun : 
he ought to have pleaded he was there long enough 
before to have counted the money. 

Judgment for the Defendant on the fird 
|»lea, and for the Plaintiff on the lad^ 
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Hutchinson qui iam n>. Piper, 


Jum X9* 


^HIS waSi^an aftion upon the ftat. of ufury 12 Atme^ 
c. i6. for the penalties given by that a£l; ; and 
there were in the declaration counts on about 30 ufurious 
tranfaftions. The caufe was tried at the^prmgSurryaflizes 
1812, before Macdonald The PJaintift’s evidence 

was ultimately reftrifted to the 14th count, framed on a 
tranfadion which took place on 30th of April 1810. 
The writ was fued out 14th March 1811, but the 
declaration, tliough entitled of Eajier term, was not 
delivered till the laft day of Michaelmas term 1811, 
time to plead having repeatedly been obtained; and 
the queftioii was, whetlier it was necSeflary to conned 
by proof the writ which was produced, and which 
had been fued out within the time of limitation 
in the ftatiite, wdth the declaration in* the caufe ? 
Such proof was not given, and the Plaintifl' w^as non- 
fuited, but the Chief Baron referved the above point on 
that fmglc count. 


Where a com^ 
mon capias is 
fued out within 
the time limited 
by the ftatute, 
and the Plaintiff 
declares on it. in a 
qui tarn adlion, 
it is not necef- 
fary to conned 
the declaration 
w-ith the writ by 
any other proof 
than the produc- 
tion of the writ* 
New trial is not 
a matter of right# 
and may be re- 
llrained to one 
point. 


Btjl Serjt. had obtained a rule tiift to fet afide this 
nonfuit, and that a new trial might be had, againft wdiich 
rule Shepherd Serjt. now (hewed caufe, and obferved that 
the writ which was produced at the trial was a common 
capias^ and though on fuch a writ a plaintiff might de- 
clare qiii tam^ yet it did not, on the mere face of it, 
uccefTarily appear to be the foundation of a qui tarn 
aftion. Where there are feveral writs, and the fecoiid 
is not fued out in lime, it is neceflary to (hew the firft 
was fued out in time, and that the others were con- 
nefted with it. The Plaintiff here therefore (hould 

(hew 
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(liew that the writ was fued out in time and that the 
declaration qui tarn is founded on it. 

and Vaughan Serjts. contra^ cited Parfons v. King^ 
7 r.iJ. 6. and were flopped by the Court. 

Mansfield C. J. I do not fee how this differs from 
the common cafe, I never faw any thing but the writ 
produced, no evidence is ever given that the aftion pro- 
ceeds on that writ, the produftion of a writ within the 
time is enough. Here then is a writ within time, and 
produced, and as the Plaintiff may declare qui tarn on it, 
there is no rcafon why it is not applicable to a qui tatn 
a£lion ; therefore the rule mufl be abfolute, for fetting 
afide the nonfuit, and to have a new trial. But the 
Chief Baron certainly meant by referving the point, to 
confine the Plaintiff only to this one count. 

Heath J. If they arc to go down on the fame 
trial of the fame record, how are wc to reflrain them ? 

Gibbs J. A motion for new trial is not a matter <of 
right. If the Chief Baron meant to give the Plaintiff 
leave to move on that point only, he will have only what 
is granted. If a new trial be granted becaufe a Judge 
has improperly nonfuited the Plaintiff, I apprehend the 
new trial mufl take place upon the whole record, not but 
that there may be cafes, in which tJie new trial may be 
reftrained to a particular part of the record, as if the 
Judge gives leave to move on a point or part only, upon 
a llipulation underfloou, between the Judge and the 
counfel, that he fhall not move on any thing elfc, or if 
on the evidence, the Court above thinks that juflice has 
not been done, but that they fhall 4o more injuflice by 
fetting the matter at large again, they may reflrid the 

parties 


i8i2. 


IIltciiinson 

•o, 

PirEB. 
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parties to certain points on the fecond trial; but where 
the Plaintiff has been nonfuited on the mifruling of the 
Judge, unlefs there be fome agreement between the parties, 
we cannot confine them. 

Rule abfolutc for a new trial g''*nerally. 


5St 
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Bryan v. Woodward, 


Jutti 9 * 


JN this caufe the Defendant’s bail had obtained a rule 
ntfi to difeharge the Defendant out of the cuftody of 
the Iheriff of Oxfordjbire^ upon an affidavit, that in 
vemher i8ii, when the arreft took place, the Defendant 
was a ferjeant on permanent duty on the permanent 
ftaff of the 4th regiment of Oxfordjliire local militia, 
and alfo that the amount for which he was arrefted did 
not exceed 15/. 


If a non com# 
miflioned officer 
has been arrefted 
and gives bail^ the 
Court will not, 
after judgment re- 
covered againft 
the bail, fet afide 
the proceedings 
and cancel the 
bailbond. 


Shepherd Serjt. now fliewed caufe againft this rule, 
upon affidavits which ftated that the Defendant had given 
a bailbond, and the Plaintiff had proceeded in an a£tion 
thereon againft the bail, who pleaded a (liam pica, and 
that the Plaintiff had fince recovered judgment, and that 
the bail had brought a writ of error, which was now 
pending : he contended that under thefe circumftances 
the Defendant was not entitled to relief: in the firft 
place, it did not appear, that the principal Defendant 
was an object of the exemption from arreft. The ftatute 
49 Q* 3* r.40,/31. which w^s the only aft applicable 
to .thisc2de» .enafls that no noncomjralfioned officer in 
the local ntilitifi ffiaU he fubjeft .to the provifions of the 
mutiny or articles of wjir, except, during fuch time 
as helhall be receiving the pay of his rank in tlie. local 

. militia, 






WODOiWARD. 


Cases nt trinity ter4* 

milhiai ot (hall be called out, aflcmbledj or etnbodiedi 
under the provifions of 48 G-3- iii. The ftatute 
496.3. c. 82. yii« by making a diftin£tio.n between 
ferjeants on permanent pay and others, fliews that 
fome ferjeants are not on permanent pay t it was Hot 
fworn that the Defendant was receiving pay, and the 
fa£t was, that the local militia were not called out, 
aflembled, or embodied at the time of the arreft. In 
the next place; the rule was incorreftly framed, as it 
prayed the difeharge of the Defendant out of the cuf- 
tody of the flierifF, whereas he was not in cuftody : it 
ought to have been a rule for cancelling the bail bond, 
and fetting afide the proceedings : but, thirdly, the pri- 
vilege of exemption from arreft, is the privilege, not of 
the Defendant perfonally, but of the public whom he 
ferves ; and inafmiich as the public, fince the giving of 
the bailbond, are in pofTeftion of his fervices, there is 
no ground for the iiiterference of the Court : laftly, the 
application is made much too late, having for its objeft 
only tlie relief of the bail, and coming after the De- 
fendant has not only given a bailbond, but permitted 
the PlaimiflF to proceed againft the bail to judgment, 
end incur fo many unneceflary cofts, and now delays 
him by a writ of error. The Defendant’s bail ought not 
to be permitted to avail themfelves of the objeftion in 
this ftage, becaufe they might have ufed it before ; in 
like manner as nothing can be pleaded by way of 
audiid quenld, which could have been pleaded puis 
Jarrsin continuance, or in bar. The Defendaht is alfo 
a trader, wherefore his privilege ought not to avail 
him. 


Ims Seijt. contrk^ The delay is equally imputable to 
both parties. The Court will not enforce the bail bond, 
if h ooght.never to have been given. 


8 


Mans* 
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Mansfield C. J. In this cafe there is probably no 
diiEculty at all with rcfpeA to the public^ or with 
refyeA to the foldier; that is, if the foldier is ar- 
' reflcd, though he might be willing to get out of the 
fervice> yet upo;i an application made on behalf of 
the public^ he would be difct>argeci ; but this appli- 
cation is not made to. obtain the fervices of the foldier ; 
he may, for any thing that appears, be ferving now j 
but it is made to relieve the bail after they have 
pleaded a fham plea, fuffered judgment, and brought a 
writ of error ; after they have thus drawn on and 
deluded the PjaintifF, they feek to take advantage of 
the fituation of the Defendant, to deprive the PiaintiiF 
of the fruit of his a£lIon. I therefore fee no reafon for 
relieving the bail. 

Heath L It is not the privilege of the foldier, it 
Is the privilege of the public ; and if he has leifure, 
why may he not employ it in trading ? 

• 

Gibbs J. The bail are not In fuch a fituation, that 
they might, according to the general courfe of the law, 
by furrendering the foldier, difeharge themfelves; if they 
were, there might be fome reafon for relieving them, 
but as that is not fo, there is none. 


ss$ 

i8ia. 

^ Brvan * 

V* 

WobDWARD* 


Hule difeharged* 



CASES IN TRINITY TERM 


5<J* 


Hoars and Another, Affignees of Parnell a 
Bankrupt, v. Coryton. 

To prove a T^HIS was an aftion of trover, brought by the 
^r’sdebt, an aflignees of a bankrupt, for goods taken in exe- 
account figned by cution at the fuit of Cs/Zw, '^nd fold by the ’Defendant 

with a balance opring Allizes 1 8 IS, before GraiamlB.f in order 

brought over on a to prove the petitioning creditor’s debt, fhe Plaintiffs 
ba^ruptcy, is not an accourit, containing the following entry ; 

. admiflible evi- ** 1 807 OffaJer 31ft. To balance brought on, 83 c/. 10/. 

and i. 

the bankrupt proved that |hefe lignatures xvere of the hand> 

refpaaive parties, and that the account 
biptr acknowledged by the bankrupt after the balance was 

ftruck } but it was not expreffed tliat the balance was 
acknowledged, or the fignatures put, at the time of the 
date, or at any other time before the date of the 
commiffion of bankruptcy, which iffued in 1808 ; on 
the oAer hand, nothing came out on the crofs-cxami- 
nation to countenance the furnaife that it was figned 
after the bankruptcy. Lens Serjt. contended, that the 
account ought previoufly to be (hewn to be made beforq 
the bankruptcy, becaufe after the bankruptcy the bank- 
rupt could not concert an account with a creditor, nor 

admit any thing that went to fupport his commiffion 
of bankruptcy; and that though the laft item in 
the account was dated in 1807, and if it was made up 
immediately after that tranfaftion, it would be evidence, 
yet, that inifmuch as there was no proof when it was 
made, it was inadmiffible. Graham D., thoQght this was 
evidence to go to a jury, that the, account 
was made at the time it purported to be, and accordingly 

4 left . 
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left it to theoif sHid tHejr found a Tcrdid^ for the 
Plaintiff. ' * 

Lent Serjt. had in S^eie term laft> obtained a rulen^ 
to fet afide this vcrdffl and have a new trial.. 


S5i 
iSti. >. 
Hoaeb 

V. 

COBYTOir. - 


Pell Serjt. now fliewed caufe againii; that rule> and 
contended, that iincc it ftopd at leaft indfiSlerently on the 
evidence, whether the bankrupt figned the paper before 
the bankruptcy or after it, the p^cr and the date on it 
•wetoprhni ^Acie proof’ of its being^ade at the time ic 
purported fo to &e ; and it was therefore proper to be 
fubmitted to the Jury. He alfo argu^ from the in- 
trinlic evidence afforded by the date of items on the 
Other fide the account, that it mutt have been dated 
on the 31ft of OBober* . • ^ 

Zr«x, eontrht contended, that whether the paper was 
-admiflible evidence or not, depended wholly upon the 
time when it was made, and the Plaintiffs did not 
attempt to produce any evidence that the account 
was allowed at the time when the balance is tlierein ftated 
to have been due : it \/a$ incumbent on them to (hew, 
tliat the paper was of fuch a defeription that , it could 
be received in evidence. 


Mansfield C. J. JheV^ materiality of this paper 
depends upon the truth of its being acknowledged before 
the bankruptcy : that rauft be proved by evidci^e elehart 
the paper. 

Gibus J. The Plaintiffs were bound to ihew by 
evidence, that the paper which they wilhed to pro> 
duce was made and figned before the bankruptcy, and 
efpecially as it leems that the Plaintiffs took upon them- 
fclvec K> give evidence of an aAual acknowledgement by 
VoL. IV. Q the 



t8l2< 

Hoars 

^4 

CORYTOir. 


June 10. 

Held that trefpafs 
would not lie 
againft a landlord 
who occupied an 
apartment over a 
mill demifed to hia 
tenant, from 
which it wai 
divided only by a 
boarded floor 
without any 
Cttling, for taking 
up the floor of his 
own apartment 
and entering 
through the aper- 
ture to diftrain for 
rent. 


CASES IN TRINITY TERM 

* ^ t 

the bankrupt befides the writing; they therefore cer^ 
tainly^ought to (hew, as part of their cafe, at what time 
the acknowledgement was made. 

* Rule abfolute for a new trial. 




** GpHLD ^ BrADST^CIS* 

^^HIS was an adiion of trefpafs for breaking and 

entering the Plaintiff’s mill, and tjking his goods. 
The Defendant pleaded, firft, the general iffue ; fecondlyj 
that he had diftrained on the Plaintiff’ for rent of the 
mill upon a dem^e by Defendant, that after 
the five days elapfed, he^ had broken and entered the 
mill to get at the diftrefs, and averred a tender of 
amends for the irregularity under the ftatute ii 6.3. 
c. 19. Upon the trial of thisc^ufe at the Wfre^er Spring 
Aflizes^Sia, before Marjbtdl Serjt. the evidence was, 
that the FkintiiF was in pofleffion of a paper mill 
contained in a building, of which the Defendant himfelf, 
who was the landlord, occupied the upper Itory. A 
wheel in the lower mill was partly conne^ed with the 
floor of the upper tenement, and covered with a board % 
there was no plaillered ceiling below it. The Defendant 
took up the board, and thereby defeended into the 
room below, and diftraineebfor a^ year’s r^t which was 
in arrear, the PlaintifF having left the bwer part locked 
up, and ];un away*; and the queftion was made, whether 
the entry by that aperture to make the diftrefs was 
lawful. The verdid; pafled for the Defendant: with, 
liberty to the t^laintiff to move to fet it afidc. And 
accordingly Shepherd Serjt. had in Eqfler f^rm obtained 
a rule to fet afide this verdi£l, and tljiat a new tri^l 
might be had. * 

4 . 
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; ^ '■ 

J^g^ Scrjt. UQW themed, caufe againd that rul^ : and 

a<^itting the law to be, a mail may not the 
houfe of anot^ tfik mate a didrefs, or execute a 

writ of execution in a civil adion, yet he urged, that 
the law in that refpe£t was not to be carried further than 
the cafes had already^'*g10KI. Defendant had 
not broken any part of the premifes of^ the PlaintiiF : 
for it was on tbsr; Judge^s fi^ort, .diat t|ie boards which 
w^ere takcri up^ were the boards of the Defendant, 
and the fiooi^of his own h>om, and it appeared that 
they were initoded to be taften far there was no 
ceiling to th6 room bejow ; though, in order to diffrain, 
a p^erfon c^nnbt break open thc*^ houfe, yet if he finds it 
broken, he may* enter, wliich was Ae cafe here, for the 
tsrking was after the breakings 9 Abr. 152 . 
z. tsf 7 . it as faid that lie fhall diftrain fo?" rent 
per ^ia et fenejirat. . And the proteftion extends only to 
the outward (hell of the .houfe : now here' the De* 
fendant Vtrsis already within the inner door. 


563* 

OOIjUtD 

<5»NiiU 

Bbadstock. 


. Shtpbirdi c$ntrii. ^[1i0 ai)|^meRt that the Defeitdaitt 
may b^eak his- own fldor 40 enter, would go to this ex- 
tent, that if »’ landlord lives next- door to his tenant he 
may pull down his party-wali and coine in thereby. 
May a landlord «ome down k chimney to diffrain ^ Tt 
is burglary to enter through a chimney, though' in fd 
doing, nothing is afkualljThroken, and if goods had 
beeh’ftblen through this hole in the floor, if would have 
been huiglary. This is not like ent^^g' .thltough an 
ape^u^ found, it is an e'xprefs breaking fot the 
phrpofe of entering. The leflbr might in like manner 
have taken away tile whole flpor, contrary to his deintfe 
of a room proteded hy an Inclc^ure on flic fides. 
The' floor is the upper barrier or furface of the thing 
demifed, and if a ftranger had broken it, the Plaintiff 
n;)ight have maintained trefpafs. And if the Defendant 
Q q a had 
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Gould 

V. 

BiuiDsrOcx. 


• CASiS IN fRlUitY term 

had dwelt below, and tlie Plaintiff above, the argument 
wouldlihave been juft as good for the landlord to pulh 
up the boards, and fo enter and diftrain. The only 
legal mode of getting into a houfe is thiough the door* 
The right to go in muft depend on the legality of the 
mode of opening ; i^ he may illegally break the houte 
at one time and enter at anpther, a flieriff might do 
the fame, and contend that an execution fo executed 
was hwfuL 

Mansfield C* J* The Plaintiff does not go On the aft 
of 1 1 G, 3. c, 19. to recover damages for any fuppofed 
irregularity : he goes on the trefpafs ; and he muft make 
out that thefe boards were the Plaintiff’s 'foie property, 
which as they were not : what is decided in this cafe 
will not do much harm or good as a precedent, for 
probably the circumftance never happened before, or will 
ever happen again : but the eafe is this ; the Defendant 
removes t^e floor of his room, which floor was his ; 
it is faid, that it ferved as a ceiling to the tenant below, 
but tliat, at moft, could only make him tenant in 
common, and one tenant in common, although ^hc 
probably might have feme remedy or other for being 
difturbed in the ufe of his ceiling, cannot bring trefpafs 
againft his companion. After the Defendant has moved 
the boards he can get into the houfe, and that without a 
trefpafs ; and when he can get into the houfe without 
trefpafs, he may lawfully diftrein. 1 cherefoir^ think the 
bw* is with the Defendant.* 

The reft of the Court coacurring, the rul« was 
(lifeharged. ’ 
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Kahx- V . Jansen* 
KaHL CoLOGAN* 



^"’HESE were actions l^rought by the aflured againft The letters of 
the underwriters on ^policy of infurance, cfFefted affur^^Jn^a fo * 
the 28th of Ofidbir iSoy^-and was << upon cofiee and reign country, 
fugar on board the Totmg Cornelius^ at and from London 
to Chrtjlianfand and An^erdanti againft all lofs or da- another 
mage^ riiks of feizure and detention^ or capture, in or agent of the aflijr- 
out pf port, until aftually fafely lodged, free from all dcncHgalnft'thc 
reftraint, jn 4 warehoufe belonging to the aflured at principal. 
Anyierdam^ warranted free from Bnttfi capture.” Thefe 
caufes were tried before Mansfield C. J. at Gmtdhall^ at 
the fittings after Michaelmas term r8ii, and at the trial 
the capture, intereft, and licence, were clearly proved. 

It appeared that the fliip failed in the end of November^ 
and arrived at Cbrifttanfand on the aoth ot ^December » 

The bill of lading wsis to Chrtftianjand only, to Meflrs* 

Matthifin and Co*, the agents there of the Flaintiflr. On 
the (hip’s arrival at Cirtftianfand the captain applied for 
a clearance fqr Am/lerdamy which was refufed, and he 
applied again, but how often, did not appear ; but at 
one particular time in January he was again refufed. 

There was no evidence from whence it could be inferred 
that though the Danee refufed a clearance for Am/lest, 
dam they would grant it to any other place afterwards. 

In January permiflion was obtained at Cbrifiianfand to 
land and fell part of the cargo there ; and accordingly 
50 or i 6 o caika of fugar, and aoo bags of Coffee, the 
upper part of the cargo, were unloaded undef bond. 

In February the captain, who had failed with fimulated 
papers to cover his cargo, in violation of the confidence 
of his owners, difclofed to the Danijh government that 
Q q 3 the 



, , in 

th» caigo^ctnw from JEnglft^^i pn v)iiipb^Ho.good» wei]p 
feize^ ' Faugban 3^t« on It^half ci tbo P^fendznt, con* 
tended, that as foon as tlif deanmcdf wejre refnfed at 
Qhtifiianjani^ the Plaintiff QVgh| to ^ve abandoned to 
the underwriters} il he conceived that the voyage liras 
\hen defeated by an a£t of hoftile feiznre 9 hut inftead 
of taking that conrfe, he had de£^ to make Chrifiianf- 
fond his port of delivery indigta of and had 

taken the chance.of that market ; and had, by taking out 
part of the goods there, with the intention of felling 
them, voluntarily put an end to rite voyage, and dif- 
charged the Defendant from the policy, An anfwer in 
Chancery was put in by the Defendant in riio firft caufe, 
in which the Plaintiff admitted that the voyage to Am» 
Jltrdam was abandoned after it became impoflihle to pro- 
ceed thither, but not before : that the goods were landed 
at Chnfitanjaxd with a view of termhiating the voyage 
there, but not till after the clearance had been refnfed : 
and that the vopge was terminated before goods 
were feized, but not before they were detained : and 
that the landing of the goods took place by the order of 
Meffrs. Maibybn, And in this anfwer certain letters 
from Meffrs. MtaAdJeOf as agents to the maintifl^ were 
admitted to have been written, and copies were annexed 
to the anfwer, which the Defendants propoied to read in 
the firffcaufe, and in the fecoad to read the letters them* 
felves. One of thefe letters was from Wabmm at 
Amfierdatut containing a letter which he had received 
from Calltnfou, aperfon at Embdetif who was a partner in 
Meffrs. h^ufe at Cbtijlianfani^ and neas to 

thfS| effe£l : dated ** The Jarng Ctrgf» 

^ /iitf arrived in 'tlirh^tffttd^ bnl; Ibe dare not de* 
part again, wbich^is very good news, as here, all is 
f]|iuui;, np- M/dtUfm and' have communi- 

cat(^ thU to me from aodl!\e fays that bis mer- 

< candle 
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ikTdfi Vdf^ U hdt TlteDe. 

I^d^s' caAMi^ 0{if 'fli«fe l^ttdrs were ^att of the 
tfa^(h£ti<itu of'^e'Ms^dff in this cdufe. Bat the 
VhunB<f obje6^ tb theiir heht^ read^ contending diat d^e 
Set^dante bad produced no evidence of any thing that 
thefe agents had done> fo that thi^ were not witnefl^s 
in the caufc) bat that thren if they were, the agents 
themfdfres mnft in dtis cafe, as in all others, be called to 
give their teftimonyon oath. Makers v. Abrciamt i 

And the Piaintiff farther contended, that die let- 
ters were written without any authority from hitn. 
JUanf/kUC.1* thonght the letters were not evidence, 
and could not be read : and accordingly the Plaintiff had 
■a verdiSt in each of the aftiens ; but die Judge referved 
the point. And in IBUtj term laft Lent and Vaughan 
Sei^til., for the Diefendants, obtained a rule ntfi to fet 
afide the veedlQs, and that new trials ihould be had j 
againft which rtiles ' 

• 

Shepherd and Befl Seijts. in Eafitr term fliewed caufe, 
and contended thet though where an agency has been 
clearly eftabllihed, what an agent lays or does is evidence, 
as tn making a contract} lUll it goes no farther; and 
what he fays of a Contrafl after it is made is not evi- 
dence. Tn infurances, the letters of agents, defcrlbing 
the ftate cf the fhips, are evidence ; but only to fliew 
the exfent of the knowledge of the aflhred on the fub- 
je£^ at the 'time of the infurance, and as part of the 
ret gijln. Sb alio, letters in many other cafes are ad- 
miffible, but not as if they were metamorpholed into 
'vritnelles, sAid put into the* boa to fwear the fafts 
contained in thefti ; fbr when the witnelk is in die box 
hht letters are ndt Idmlflible; but only hif own evidence 
what he hab ^cdih, Ktd^Strs 'f. Mraham. But in 
this' Cafa, any thing dmt fVahtdum wrote at AtnJIerdam 
Q q d «ould 



co>aUi'n 6 t^ 6 ^ b^pj^ifved at CiriJtkn/aMli^^^^ 
not ap^air'even to be prW >tliat 'jftiit up^ ^ 

as he ^ ''for he was only tq^be «»oniignee^o£ die f^ockr^v/ 
in cafe th^ fliip arrived at Ain^tHam^ and^as the 
did not arrive thercj he was notcoftfigtiee* ^He did noti 
even profcfb to write this information as of his owa 
knowledge* A. writes to B. that C. had written to A,^ 
faying that i>. had wiitten to i!, that certain faiQis had 
occurred. If ]Vdtman were now examined in peribii^ 
ho could only fay that Cclltnj{>n had told him, that 
Matthifon had told him CMin^n^ that ceitain events had 
happened at eZr/ If, (which is ftill ilrongcr), 
the Plaintiff had been at Chrijliatifafidy and Wdttnan 
being in the witnefs bov, had fworn that Cdlinfon told 
him that the Plaintiff had told him ColUnfoit^ that fuch 
events had happened, that evidence would not have been 
admiffible ; for the declarations of agent«, to be admifllblc, 
muft at all events be of things they know of their own 
knowledge, and not of what they have heard from others. 
JJauerwafi wRadenius^ 7 T, R. 6d8. Bauaman was agent 
for the perfon really interefted, and had Hated in the 
courfe of the tranfa£tion that the captain was not at all 
to blame. It was urged that his ftatement was not ad- 
miflible as evidence ; but the Court held it was, becaufe 
Bauerman was the Plaintiff on rtie record, and tlirrefore, 
though not intereffed, Bll that he had faKl or done was 
evidence. But if the party interefted had chofen to be 
Plaintiff for himfelf, then it may be inferred from what 
Lord Kenton faid, that Bauemioffs letter, written after 
the time of the tranfadtion, would not have bceii evi- 
dence. In that cafe, Biggs v. j^aurence^ 3 7 ** ii. 454. 
was cited : but there the acknowledgment of IFcod wns 
part of the res gefta: a cargo w^as font ttom a 

party nemed IVoed was feni as the agent to fetch that 
car^t hie receipt for the cargo was tfaea (hewn § Hi bras 
urged that it was not evidence^ bat i^e Court Jteld i| to 

be 
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ba.ainii]ibIiBv i d*0er^ 4ma 1 8 ,i 

thi9>< 'Tie liuMe iotkiAie% i<t;c«nfirpn«d by jOnut 
wlio»>iB .ifiaw/w T> VfpJi’jtt recogniEtfs v. 

M^t^erAy^Ahn^mt 994 if any iad,,''mar^uii to Jansev* 
tlw •inteteibbf eitbec party* reft« in tho fcnqwl^dge of an 
agent* it is to be pipved by his toftimony* not by his 
mere afTertion ) if the letter of an agent was offered as 
tcllimouy iof a pre*oxifting agreement* it was properly 
rejedted* Jthnfon v. WarJ, 6 £/p. 48. aceords. So* a 
captain’s proteft cannot be read in evidence* although 
the captain is agent of the owner. Senat v. Periei‘t 7 T.R, 

158. Neither are thefe letters the more admiffible be- 
caufe they are written to, the Plaintiff. If a thing is faid 
to a man* ore teiwt, and not contradidled* filence is faid 
to give confent ; but even that is not evidence in refpedf 
of the fpeaker* but in refpedl of the condudt of him to 
whom it is f^d : but as to a letter** it is not feen what 
anfwer is given* or what is faid upon receiving a letter* or 
what is the deportment of him who receives it. If this 
letter could be read* and a Omilar letter had been after- 
wards written* to fay the prior information was not true* 
the Plaintiff might give in evidence the lirft letter* but 
could not be compelled to produce the fecond } fo the 
error would be divulged* but not the corredlion of it. 

Nor are the letters the more admiffible in .evidence be- 
caufe they are appended to the anfwer in Chancery. 

Roif ** dem. PellttUt v. Ferrert, t Bof. iff Pul{. 548. 

Chambre I. held that ** where one party reads a part of 
tlie anfwer of another party in. evidence* be makes the 
whole admiffible* only fo far as to waive any objediion 
to the competency of the party making the anfwer $ and 
that he tlocs not th^eby admit as evidence all the faQs 
which may Imppen to have been Hated by way of hear- 
iay onlyy in the Qnirlie of the anfwer to a bill filed for a 
difeovery*” >If the accoqat givea oil a tranfadHon by an 
agent were td be evidence*, tfanre is no man vho might 

not 
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not be rubed by bis agent’s looft^ or, p^ha)A» breac&er- 
Oils conmfatbn: for it follows that if a mati is once 
conftituted an agent» though it be for a particular pur- 
pofe, he would make everjr thing that the agent may 
fayi evidence, even if he has it from hearfay, tranfmiN 
ted through any number of perlbns. 

Zefti and Vaughan^ eontri* The cafe of Pellat and 
Ferrari does not apply \ it only decided that although 
a party admit he has heard any circumftancei that hear- 
fay admiHion will not avail againft himfelf \ and Fairlie 
V. Hajiings was decided upon the ground that the perfon 
was not Hafiingf agent. The cafe of Figg v. Laurence 
was not anfwered, nor has it been overruled : and it was 
decided by Butter J« no light authority. In the fubfe- 
quent cafe of Bauerman v. Radenius^ the queftion was, 
whether the declarations of the Plaintiff on the record 
might be given in evidence \ and Lord Kenyon held they 
might. And as to Senat v. Porter^ that was a queftion 
whether a proteft of the captain, handed over by the 
Plaintiff, could be received or not; and that may be 
anfwered by faying that quoad hoc be was not agent. 
As little do thofe authorities, that fubfequent declara- 
tions of an agent refpe£ting a paft tranfadlion, are inad- 
miflible, (hake the cafe of the Defendant } for thefe 
letters are in fa£t accounts of fales ; and an account of 
fales would not ceafe to be evidence becaufe the fale 
was finiftied, and was a paft tranfa£tion. The mere 
queftion is, whether the accounts received and tranfmit- 
ted from one agent to another, are not all parts of the 
nr/ snd therefore admillible againft the principal. 
The Plaintifl^ have laboured to prove that Chrijltanjand 
became the end of the voyage, not from choice, but 
from ^folute necefBty. But it is immaterial to the 
Defendant which was thef At the time of the 

(hip’s firft at Wks i tflaitOr of 

neceffityi^ 
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neceflity, b^ the Plsup^ a(teiwar4« a 9 a 4 <ir.it- matbn 
of choice, hzvi^ )Cbe j^fpe£t of a good i^wket, ipd 
the voyage 'Which was at Erft intended to hare senniimed 
at Amfieriam^ was, by the, cledlioa of ^ paity, t«x> 
miqjted at Cht^tanfandf the fttbleqqeiU confifcadon 
was long Skater the voyage had terminated, and after die 
underwriters were thereby difcharged from thmr rifle. 
This being fo, the queftion is, whether the letters repre* 
renting what was then palling, the conduA then necef> 
fary, and the reafons why the Plaintifis purfued it, are not 
primfi facte to be heard. The canfe of the lofs was the 
difclofure made by the maftfr, at a time long after thefe 
letters were written. The argument nfed, that not the 
letter, but the condufl of the perfon receiving the intel.. 
ligence, is the evidence, is not applicable here } for what 
could the receiver of the letter deny here ? The letters 
are ufed as evidence of die condufl of the principal, that 
the (hip did terminate h^r voyage at Chrifiton/andf he in* 
tending that Ibe (hould there terminate it. The agency 
of the writers to difpofe of the caigo was admitted, 
and it was not fuggefted that they had exceeded their 
authority. This is a matter of great importance in the 
commercial world, for the attendance of all thefe witnelTes 
cannot be compelled, fcattered as they are in difierent 
parts of Europe. 

Cur. adv. vult. 


iin 


>8ll. ' 



The court having decided againil the admiffion of the 
letters in evidence in the cafe of Langbem v. AUnutt, 
ante 511., which was argued and determined after this 
argument, they did not again advert to that point in 
giving their judgment upon this cafe^ which was now 
delivered by 


MaNsnBUoC. J. In^iacalehUnotneceflatytoftate 
sdl thp pyideuc^ wjudiappmrs to beinfuffiaent to nahe 

out 
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out the propofition^ that the Plaintiffs voluntarily abafi^i 
demff the VoyagOi and teritilnated it at Ckrijlianfandi "and 
therefore it does not feem that we are authorized to fay 
thedecifion the juty czmt too was wrong. Firffi the (hip 
was detained as foon as (he came to Chrijltanja^ni^ and tlie 
clearance was alked for to Jmfierdam and refufed : nor 
was there any reafon to think the Danes would have 
granted a clearance to any other port which they refufed 
to Amfterdam^ If the (hip chofe to go into an hollile 
port, and incur confifeation, that waS nothing to the 
Daness therefore the conftruftion of tliat' refufal is, 
that they refufed to let the (hip go. Then it feems that 
as the (hip was detained almoft immediately on her ar- 
rival, every thing which afterwards happened muft be 
referred to that detention of the (hip. As to the goods 
being fecured by bond, that probably was to fccure 
that the goods (hould hot be carried away by the owner. 
In February the captain betrays his fecret, and the goods 
are confifeated ; and, therefore, as it docs not appear 
that at any time, after the (hip’s arrival there, the goods 
were under the dominion of the owners, fo that the 
owners might have failed away with them, we are 
of opinion that notwithftanding the landing, the policy' 
continued in force, and the underwriters remained 
liable ; the verdid, therefore, in both cafes is right, and 
the rules muft be difeharged. 

Rules difeharged. 


Hull v. Blakc. ^ 

J^LQBSET Setjt. moTcd to amend after plea'th^ ori- 
fidaLwrit <of entry fur difftijin en k and the 
count thereon, by finking out the words '* the elder.’* 

.It 
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It appeared b'y affidavit that Ntphohs Stead the diileUbr « 

had, at the tiiAe of the diffieifin, a father living, named 

Ntclwlafy and, at the commencement. of the fiiit he had a ^ 

foq living, whofe name was Thmas^ but which had been Blake. 

fuppofed to be Nkhoku, and in coafequence thereof the 

dilTeifor had been deferibed in the writ and count as 

Nicholas Stead the elder. The tenant bad pleaded that 

Nicholas Stead Ae elder'did not dilTeife the Demandant in 

manner and form, and the Demandant conceiving that 

thefe words would refer to Nicholas the father, thought 

he could not fafely proceed to trial without amending 

his writ. 

The Court refufed the application. 


Prici:, Demandant; Williams, Tenant; and 
Lord Somers and Edward Charles Cox, 
Vouchees. 


'T'lIE acknowledgment in this cafe of Edward Charles Naurial feal 
Coils was taken \a Portugal, and attefted by a notary 
public, as required by the rule of court, Hilary term oftheacknowledg- 
14 G. 3., except that it was without a notarial foal. ®eot of a vouchee 
The parties and the tranfailions were verified by the IjJ* 
certificate of the Englijb conful at Ltjbon. , ufe a feal. 


Lens Serjt. moved that the appearance might be re- 
corded upon an affidavit that it was not the p)ra£lice for 
notaries in Portugal to have a notarial fcal, in which 
cafe the Court would difpenfe with the literal obfervance 
of their rule* Cruttenden v. BourbeH, ante r. 144, 

. Rule abfolttte. 





:&i)OisoK V . Oakbassequj. 

A.f ameirhantt ^HIS was an aflion for goods fold and deliYered^ and 

Manque.}, and a fpecial jury, 
Co ivho is prefent at the fittings at Guildhall^ after Michaelmas term i8f I9 
and feleai the ^rhen it appeared that the Defendant was a member of a 

eoods> and Itipia- « m ^ 

lates with B. che Spanl/b trading corporation^ called the Philippine Com-- 
price and other pany^ and was a direAon of that company} and had 

England to felect a large a&brtmdnt of 
ditsB with the goods deftined for Lima. Larrastabal^ Menojo% and 
wlth^the*" Trotiaga^ a houfe eftablifhed in Lcnden^ alfiiled him iu 
amount and a providing the good$, and they having applied to the 
commiflian. B. Plaintiff, with whom they had previous dealings for 20 
books and in- years, the Flamtiff went by appomtment to the houfe of 
voices. B. cannot Larrozahal and Co. in the city, with patterns of goods ; 
^tlirgood^*^* found the Defendant there, who examined various 
againftCi patterns, cheapened the prices, mentioned the market 

for which they were intended, told the Plaintiff he 
Ihould charge the long price, and he, the Defendant, 
would himfelf receive the bounty on exportation, 
and ftipulated for fifteen months credit ; he took 
goods home to his houfe in Clarges^sireet^ and kept 
them a week to examine, and a clerk from the Plaintifi’s 
houfe frequently attended on him therO to fliew and 
explain the patterns* The Plaintiff received a written 
order from Larrazabal and Co. for a quantity of ^hefe 
goods; after which the Defendant required of the 
Plaintiff an abatement of 6L per cent* on the prices of 
them, which the PUintiff refufed to make, an 4 the^ 
parties were about to terminate the treaty: but at 
lepgth the Defendant agreed to give the vyh9|e price 
requifed, and told the Plaintiff he might proceed to 
execute the order. The Plaintiff apd his clerks re- 
peatedly had other meetings with the Defendant, and 
feyei^al other parcels of goods were ordered by Larra^ 

zabal 


5f4' 


Jimf ziA 
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ntAalmA Co., which had been feleded by the Defendant 
at thofe meetings. LarraziAal and Co. refemd the 
Plaintiff to the Defendant for inftrufliont as to the 
mode in which the goods were to be packed for export- 
ation, and the Defendant gave thofe inftruAions. The 
invoices were aU made out by the Plaintiff' to Larraaa- 
Wand Co., and they were debited in the Plaintiff’s books 
for the amount of the long p.rice. Larrazabal and Co, 
in their books debited the Defendant with the amount 
of the invoices, and alfo with a commilEon for pur- 
chafing them, of V. per cent, on the amount, which was 
their ordinary mode of dealing with the Defendant, and 
they credited the Plaintiff with the amount of the 
invoices. Upon an occaffoii fubfequent to thefe fales, Lar- 
razahl and Co. having applied to purchafe fome goods of 
the Plaintiff, the Plaintiff faid he thought he had for that 
time extended his credit far enough to Larrazahaland Co., 
and declined fiirniffiing the goods. Larrazabal and Co. 
gave the orders for packing and (hipping the goods, and 
ill their own names, but in purfuance of. inftruffions 
given by the Defendant, chartered a vefTel to Linuty in 
which thefe goods were conveyed, and inffrjidted the 
mailer not to part with the return cargo until pay- 
ment of the freight and amount of LarrazabaPa de- 
mand on the Defendant. The miller did not deliver 
the return cargo but in confequence of inllru^lions 
from Larrazabal and Co., after a fum of 72,000/. 
had been depolited by the Defendant for their fecu- 
xity. One of the partners in their houfe, which had 
become bankrupt, being examined, ftated, that the 
houfe purchafed thefe goods of the Plaintiff on their 
own credit and accolint, as they would any other goods 
for which they had oceafion in their trade, and Larra- 
zabal and Co. had infured the goods in their 
names, for which they had a further couimiinon of a half 
per cent. The Plaintiff contended that though the credit 


m 
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i8i2* was given to Larrasahal and Co.| yet Aat as the De^ 
fendant bad the goods, be was liable to pay for them j 
^ and that this was only the comnaon cafe of a broker 

^3aw»assbqci, buying for his principal: the principal when difclofcd 
is liable. Mansfield C. J. left it to tlie jury whether 
Larraxabal did aft as broker or not, and obferved that 
as the Defendant faw and handled the patterns, and was 
feel! in the bulinefs, if he had been the purchafer, moll 
probably the credit would have been immediately given 
to him, the jury under thefe circumftances being of 
opinion that the goods were fold to Larraxabal as 
principal, found a verdift for the Defendant. 


Bfi Serjt. for the PlaintlfF, in purfuance of liberty 
referred at the trial, obtained, in lafl: Hilary term, a rule 
nifi to enter a verdi<^ for the plaintiff : he cited the cafes 
of Railton V. Hod^oft, and Peele v. Hodgfon, {a) 

Shepherd 


(a) Railton v. Hodgson, and Peele v. Hodgson. 


These cafes' are not reported, 
but by the brief and notes of the 
counfel for one of the paities, 
they appeared to be to the fol- 
lowing effedl. The former was 
tried at the Hltings after lYinity 
term 18041 anfl the latter at the 
fittings afier Michaelmas term 
i8o4f before Mansfield C. J. 
The fa<5ts were, that the De- 
fendant, Hodgfon^ had formerly 
been a clerk with Smitlh Lind- 
fay% and Co , and afterwards fet 
up in bufinefs for himfelf, and 
had a couming-houfe for himfelf 
at the houfe of Smithy Lindfay^ 
and Co , which the ve^'idors 
knew ; that he purchafed goods 
hi^elf, and dire^ed the ven- 
dm to draw bills upon Smitbf 
Lindfioyf and Co., and make out 
invoices to that huule, which was 
then a houie of good credit, and 
without whole fecurity Hodg/on 


could not have obtained credit 
and made the purchafes. Smitbf 
Lindfay^ and Co. received from 
the D^endant a cominilfion of 
from » and half to 5 per cent. 
upon the goods. The vendors 
entered the goods in their own 
books, in the names of Smithy 
Lind/ayf and Co., made out, the 
invoices in the names of, and 
fent them to Smithy Lindfay^ 
and Co., and drew bills upon 
them for the amount, which 
Smithy Lindfay^ and Co. accept- 
ed ; the Defendant infilled that 
he purchafed as the agent of 
Smithf Lindfay^ and Co., and in 
tlieir names, and on their ac- 
count, as he ufed to do when in 
their employ. There was proof, 
however, of Kit being the prin- 
cipal, and having bought the 
goods on his own account : The 
Plaintifls obtained a verdiA, and 
Man/- 
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Shepherd Serjt. in Eajler term laft fliewed caufe 
againft the rule^ contending, in the firit place, that the 
xule could not be made abfolute in the (hape in which 
it was moved, for though the . Court ihould think the 
Defendant was not entitled to a verdidi, it was not 
clear the Plaintiff was ; and the rule, if any, fhould be 
for a new trial. He further contended that the efFe£t 
of the evidence was, that Larraxabal was not the agent 
of the Defendant in the affairs, but was in fad): the 
principal to whom the credit was given, for that other- 
wife the Defendant could never have obtained the 
goods ; for no one would have given credit to a perfoa 
unknown, and from whom creditors would have no 
means of compelling payment but by arreft. And he 
relied on the fad): that the Plaintiff being applied to for 
fome other goods, did not refufe to give the Defendant 
any further credit, but faid they would give Larrazabal 
no further credit. 


i8ia. 

Addison 


Gandassequi. 


MansJiMQ^J^ in fumming up 
the evidence, obferved to the 
jury, ** that it was admitted thefe 
go^s were never delivered to 
SmitJbi Lindjayy and Co.; the 
Defendant had Uie goods, and 
the profits and lols : Smithy 
Lindfajy and Co. were only to 
have a commillion, for which 
they lent their credit. Suppofe 
a principal authorizes a, fadlor to 
fell goods, and he fells in his own 
name, the principal may call 
upon the vendee for payment. 
It appeared tliat Hedg/oft had 
been a trader from 179s. Sup- 
ipo^^Hodgfon had not been known 
to be the buyer, he would have 
been liable ; Smithy Lind/ajy and 
Co. would only have been no« 
fninal buyers. If Hodgfon had 
really paid S^nithy Lind/ay^ and 


Co., it would have depended 
\}}joti circumilanccs whether he 
would be liable to pay fur the 
goods over again; if it would 
have been unfair to have made 
him liable, he would not have 
been fo. What pretence was 
tliere that the Plaintiffs fhould be 
thrown^ upon the info! vent ellate 
of Smithy Lind/ayy and Co., who 
never had the goods ? This was 
a llronger cafe than that of a 
dormant partner. The buyer 
muft be liable, though a third 
perfoii may alfo, unlefs there is an 
exprefs agreement that the buyer 
fhali not bC' liable.” The jury 
found a verdiA for the Plaintiffs., 
A motion was made in the follow* 
ing term to fet afide the verdict, 
and have a new trial; but the 
Court refufed it. 


VoL. IV. R r 
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Bejl and Vaughan Serjts. in fupport of the rule, con- 
tended, that as there was no fact in difputo in the cafe, 
the -PJalntifF was entitled to have the rule to enter a 
Gand^usequi. verdict for him. 'i'hcy infilled tliat in this cafe Larra ^ 
zahal was tlic mere a^ent of the Defendant, which was 
indicated by his receiving commifllon. But the Plaintifjt 
in fa£l had the fecurity of both parties, for under the 
written order, which did not allctLl the r6al buyer, 
I^rvazahal and Co. were liable 5 and the Defendant 
was liable, becaufc he had the goods, which raifod a 
fufficient contraft: for, by the law of Kuglaudy he who 
has the goods fliall be obliged to pay for them. It had 
been admitted that when a broker contradls for a prin- 
cipal unknown, when fuch principal is difeovered he 
may be fued \ and fo if one partner only contradls, the 
others, when difeovered, arc liable. They cited Ratlion 
V. HoJ^fotiy Peek v. Plodgfon, and Poivcl v. Nclfotiy cited by 
Lord Elknborough C. J. in PaUrjon v. GandaJfcquij 1 5 7 iVy?, 
6j. Waring w, Favenc^ i Campb. 85., and Ryincr Su*wvr^ 
erappi i Gampb, 109. The principal could only be dif- 
charged by payment, and that payment mull be to the 
vendor, if he is known ; if unknown, the vendee mull 
pay the agent j but unIcL he pays one or the other he 
ib liable. IVyatt v. Marquis of ■'Hertford^ 3 M?* 

Shepherd^ in reply on the cafes, contended that tlic 
authorities of Wyatt v. The Marquis of Hertford^ and 
Pou'jI v. NelfoUf did not apply : the laft was a quef- 
tion of fraudulent payment to the fa£lor by the prin- 
cipal, after knowledge of the faclor\s not having paid, 
and notice to pay to the vendor, which Lord Ellenho- 
rough held to be a payment in his own wrong, for he 
had no right to pay the faflor till he faw the feller paid. 

cafes of Railton v. Hodgfony and Petle v, Hodgfny 
are more like this, but are an e^ parte account of tlie 
waiifc; and as tlie rule tiifi was not granted, the fub- 


i8t2. 


Addison 
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i3I2. 
Addisom 

CANDAiiSBQUZ^ 

Mansfield C. J. now gave the judgment of the 
Court. This is a motion made for a new trial, the 
venlifl: having been given for the Defendant. The cir- 
ciimftances of the cafe arc very iingular. The motion 
is made on the ground that tliough the a£tual vendees 
of the goods were Larrazabal and Co., yet that the ver- 
ditl ought to have gone againfl the Defendant, as the 
pcrfoii for whom the goods were bought by Larrazaba! 
and Co. I left it to the jury to confide r whether Lar^ 
r^izabal and Co. were a£luig as fa£lors for the Defendant, 
or whether tlie goods were bought hy the Defendant 
hinifolf, who was afting for the Philippine Company* In 
certain cafea it would undoj4>tedly be a monlfrous thing 
to charge the Defendant, but in this cafe there would be 
no fuch hardfliip, bccaufc the Defendant had received 
the money of the Philippine Company. The order was 
given by the houfe of Larraz ibal TinA Co., and the in- 
voice was made out to tliem \ and the goods were put 
on board the (hip called the Archduke Charles^ chartered 
by Larrazabal and Co,, under bills of lading which 
compelled the captain to, deliver the goods to their 
order; fo that throughout the tranfaftlon, from the 
beginning to the end, the goods are treated as purchafed 
by Larrazabal and Co. It was proved that the De- 
fendant was at the counting houfe of Larrazabal and 
Co,, and was (hewn a variety of goods. The Defendant 
objefted to the price of the goods, and there was a long 
treaty refpefting the terms of payment for them : w'hat 
liad palTed between Larrazabal junior and the Plaintiff 
did not appear at the trial ; but it W'as given in evidence, 
that the former bad met the Plaintiff before tlie Plain- 
R r a tiff 


jed was not difeufled, and therefore the cafes were of Icfs 
authority. 

The Court took time to confider, and 
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1812. 

Adouqn 

•U, 

Gandassequi. 


tifFfaw the Defendant at the counting houfe of Larf^aza-^ 
hal and Co. Dire£fions were given by the Defendant how 
the goods were to be packed ; fo it was very clear from 
all thefe tranfaffions that thefe goods were intended for 
the Defendant, not individually, (although he was a 
partner in the adventure) but for the ufe of this com- 
pany. Moore^ the captain of the lliip, went to Lima 
with the goods, and accounted with the Defendant for 
the proceeds of the cargo, but not till after he had 
written to Larrazahal and Co*, and received orders for 
him fo to do. The orders to the (hipper, to the packer^ 
and broker were read ; all of which were made out in 
the name of Larrazahal and Co. A witnefs, Trotiaga^ 
from LarrazabaPs houfe, proved that he bought thefe 
goods for his own houfe, ezaflly as he would buy any 
other goods i that be had been four years partner ; he was 
in the houfe of the Plaintiff when an order for further 
goods was propofed, and the Plaintiff faid he could not give 
Larrazahal and Co. any further credit. Larrazahal and Co. 
gave credit to the Plaintiff in their books for the amount 
of thefe goods, and debited the Defendant. 70,000/. had 
been paid as a depofit^ and was now in the Bank, to 
abide the event of this caufe, which 1 did not under- 
ftand. I left it to the jury to fay whether this were the 
common cafe of a merchant here buying for his corre- 
fpondent abroad, on which he charged a commifiion, os 
whether it was the cafe of a faftor buying goods for his 
principal ; and they found for the Defendant. None 
of the cafes that have been cited at all refemble this 
cafe ; for although it was not faid cxprcfsly that the Plain* 
tiff did not look to the Defendant, yet, upon all the cir- 
cumllanccs of the tranfaflion, it evidently appears that 
he did not. And if a man felling to another for the ufe 
of a third, who ftands by and is kuown, may make the 
contrail with the buyer, without making the tliird per- 
ipn refponlible, certainly this is that cafe. The cafes 

cited 
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cited of Railtcn v. Hodgfon and Peek v. Hodgfon^ are very 
different from this : the partner in the houfe of Lindfay 
and Co. gave an account, certainly, of a very ftrange man- 
ner of carrying on the trade, but ftill he made it the trade 
of Hodgfon : and there could be no doubt in thofe cafes 
of the liability of the Defendant. Now in this cafe, if it 
had been intended that the fale fliould be to the Defend- 
ant, and that Larrazabal and Co. were to be only fure- 
ties, the plaintifF would certainly have debited the De- 
fendant, and taken a guarantee from Larrazabal and Co. 
And only fee what a Hate the Defendant would be in, 
buying as he does, fuch an immenfe amount of goods 
of the Plaintiff, and other perfons ! And although it 
has been objected by the counfel that it is a hard 
cafe, that this money getting into the hands of Lar^^ 
razabal and Co. (hould not find its i^ay wholly to the 
Plaintiff, of whom the goods were purchafed, yet we 
cannot alter the law of the cafe, or the nature of the 
contraft, on account of any fubfequent events. The 
infolvency of Larrazabat and Co. may make an unfortu- 
nate difference in the cafe as to the confequences, but it 
will not alter their liability. We, who are called on to 
fet afide this verdi£t, mull. In order thereto, fay on this 
evidence, that Larrazabal only was not to be the debtor, 
but that the Defendant alfo, who was to buy thefe goods 
for the Philippine Company^ was to be liable : but we 
can find no evidence to warrant us in that conclufion : 
the rule therefore mull be 
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Wn?re one 
perfon purchafes 
goods, and another 
is afterwards per- 
mitted to fhare in 
the adventures, 
the vendors can- 
not recover againft 
filch other perfon 
for the price of 
the goocU. 


Young and Others v. Hunter and Others. 

^HIS was an aflion for goods fold and delivered ; two 
of the Defendants, Hunter and Rayney, had permitted 
judgment to go by default ; but the other Defendants, 
Hojfham and Co., had pleaded the general iflue. The caufe 
was tried before Mansfield C. J. at the fittings after 71 /:- 
chaelmas term 1811, when it appeared tli.^'t Httuter and 
Rayney had purchafed goods of the Plaintiffs and other 
perfons, which, they intended to (hip for the Baltie : 
and the Defendants, Hofiham and Co., who were not 
otherwife partners of Hunter and Co., were afterwards 
allowed to join in the adventure, and to have a fifth 
fhare upon the goods being put on board. The Plain- 
tiffs knew nothing of Hoff ham and Co. but fold the 
goods to Hunter and Co. only. The queftion was, 
whether this was the cafe of common fleeping partners. 

Mansfield C. J. direfled the jury to find a verdiei 
for the Defendant, with liberty for the Plaintiff to move 
for a new trial : accordingly in Hilary term laft, Shepherd 
Serjt. obtained a rule nifi^ on the ground that Hoff ham 
and Co. having had the benefit of the goods, were 
liable to pay for them, although they were originally 
furnifhed to Hunter and Co. onJy« 

Lens and V mghan Serjts. now (hewed caufe againft 
the rule : 

Shepherd and Bejl Serjts. endeavoured to fupport it. 

Mansfield C. J. continued of the fame opinion as at 
the trial. 


Heath 
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Heath J. The propofition of the Plaintiffs counfel, 
that if it be fliewn that at any one period of the tranf- 
aftion there were a partnerlliip fiibfifting, it was there- 
fore to be inferred that there had been a partnerlliip in 
the particular original purchafej is wholly unfounded. 

Chambre J. was of the lame opinion, and 

Gibds j. The only polTible ground for a new trial 
would be if the Plaintiffs could fliew that at the time of 
the purchafe of the goods from the Plaintiffs, Hojfham 
and Co. and Hunter and Rayney were concerned in that 
purchafe on their joint account : now' the only evidence 
given of it, was, that at the time of the fliipment they 
were fo interefted. How long before the ftilpment the 
purchafe was made, does not appear j but it is not to be 
inferred from HoJfljam and Co. being interefted at the 
time of the fliipment, that they were interefted at the 
time of the purchafe : it is for the Plaintiffs, who feck 
fo to implicate them, to make it out by evidence. I am 
by no means of opinion that there may not be a cafe 
where two houfes fliall be interefted in goods from the 
beginning of the purchafe, yet not be both liable to the 
vendor : as if the parties agree amongll themfelves that 
one houfe fliall purchafe the goods, and let the other 
into an intereft in them, that other being unknown to 
the vendor ; in fuch a cafe the vendor could not recover 
againft him, although fuch other perfon would have, 
the benefit of the goods. On this and other reafons, 
I am of opinion the prefent verdift ought not to be 
dillurbcd. 

Rule difeharged. 


1812. 

Young 

V. 

Hunter. 


R r 4 
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1812. 


Juneii. Mullins Demandant, Tenant, 

Vouchee. 


Under the rule 
of Court, Hilary 
14 3- attor- 

iiics of llic C^ourt 
of Great Scfl’.ons 
in 1 \ 'alfs are not 
competent to take 
the acknowledg- 
ment of a warrant 
of atiOrney ior 
fiifF-ring a reco- 
very. 


J^EST Serjt. moved that this recovery might pafs- 
There were five parties^ three of whom refided at 
Bathf and two in Wales. The proceedings as to the * 
three at Bath were regular ; but the perfons making the 
affidavit of the acknowledgment of the w’arrants of 
attorney of the two who refidcd in Walesy were not 
attornies of either of the courts at Wejlmtnjlery but only 
attornies of the Court of Great Seffions in Wales. He 
contended that this was fufficient, becaufe there were no 


attornies of the courts of Weftminjler to ba found in 
WaL'Sy and therefore the rule of Hil. 14 Geo. 3. did not 
apply, and he relied on a precedent of a recovery having 
been fuflored in 1802, by Lord Kirhewally which was 
permitted by Chamhre J. at his chambers, to pafs, al- 
tliough the, warrant of attorney was acknowledged in 
IValcs under fimilar circumflanccs. \Chamhre J. That 
was upon very ftrong affidavits tlut there were no 
attornies of the courts of IVvjlminJltr redding in the 
neighboiirhocd,] Bi^ Serjt. It appears here by the 
affidavit, that fearch was made, and none could be found. 


Gibbs J. That is a very good rcafon for altering tiie 
rule of court, but not for breaking through it, as it is 
now eftabliflicd* 


Heath J. This is a nullity, it is no warrant of 
attorney, uiilefs it be caken according to the rule of 
this court. 

Chamhre J. obferved that there was another objec- 
tion : the affidavit did not (late that the party knew 

the 
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the warrant of attorney- was intended to pafs their 
eftates tail. 

Be^. It (hews in the introdudory part of the 
affidavit, that he knew it was for the purpofe of fuffering 
3 common recovery. 


1812. 

I " —w ■ -« 

Mullins 


V. 


Per Curiantt That is not enough. 

The Court refufed the application. 


Mac George and Others, Afligneesof Vanderaa 
a bankrupt, v. Birch. 

Defendant, who was the (heriff, had taken goods 
which had belonged to the bankrupt, under an 
execution at the fuit of Cohen : the Plaintiffs had given 
the (her iff notice that they claimed the gpods, and he 
had thereupon apprized Cohefig and requefted him either 
to authorize the delivery of the goods to the afljgnees, 
or to give the flieriff an indemnity, botli of which Cohen 
had refufed. The Defendant had thereupon defired the 
Plaintiffs to accept the goods, and to give him an in- 
demnity, which they alfo had refufed, and had com- 
menced this action. 


June 160 


If the aflignees 
of a bankrupt 
claim goods taken 
in execution, and 
the aflignees and 
the Plaintiil'in 
the execution 
both refufe to 
indcinnify the 
fheriff, the Court 
will interfere to 
protedi him. 


A^Serjt. had on a former day, on behalf of the 
IheriiF, obtained a rule nifty that upon delivery of the 
goods by the IherifF to the Plaintiffs, the Plaintiffs 
Ihould be compelled to give him an indemnity. . 

Shepherd Serjt. on behalf of the Plaintiffs, oppofed 
this, on the ground that the PlaintiffTs had only colleflcd 
100/. affets of the bankrupt, and had already paid 65/. 

4 for 
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I 8 12. 
u — ; 

Mac George 

V- 

DIRCIT. 
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for his commiflTion, and whatever further funds they 
might collc£f, they were bound to diftribute forthwith 
among the creditors, and it was wholly uncertain when, 
or whotJier at any time, Cohen w'ould rule the KhcrifF to 
return the writ, or otherwife conteft the right to the 
goods with the ftieriff, fo as to decide the merits, and 
the PiaiiUilFs would therefore become perfonally liable 
out of their own ctFeCls to the confequcnces of this in- 
demnity, and could neither influence nor forefee the 
iletermination of that liability. If Cohen was fubftituted 
as Defendant, the flierifF ought to continue as fecurity 
to the affignecs for the colls of the aftioa. 

Vaughan Serjt. appeared for Cohen, and olFered that he 
fliould become either Plaintiff or Defendant to try the 
queftion ; but required that the Plaintiffs fliould give 
him fecurity for the colls, 

Bejl tor the flierifF, ' endeavoured to fiipport his rule, 
and claimed his poundage. The Court had a competent 
jurifdiction to protefl the Ihcrifl', and would exert it. 

The Court obferved, that if the flierifF were to file a 
bill of interpleader, he would not be liable to the colls of 
the aftion againft Cohen; and direfted that the declaration 
fliould be amended by inferting the name of Cohen as De- 
fendant inflead of that of the Ihcriff, and that it fliould be 
fo delivered to Cohen ; that he fliould plead injlanter, and 
admit upon the trial, the taking of the goods : the 
fhcrifF w'as to be difeharged from this a^lion and all 
other refponfibility cither to the Plaintiffs or Cohen, upon 
felling the goods and b’*inging the money into court, 
and he v/as dire<Sled to apprize the parties of the time 
and place of fale : his right to the poundage would 
depend upon the queftion, whether the execution wa 3 
warranted ; if the aflignees fucceeded in the a£Iion, 
the fheriff would be a wrong doer and not entitled to 

8 poundage^ 
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poundage. The Court Could not in any cafe maltc the 
afTigiiees of a bankrupt give iecurity for colls, and tiiLTe 
was clearly no reafon to aik it in this cafe. 


Brown and Another v. Holt. 

7 .)^^ 5 rSerjt. moved to fct afide a judgment which the 
Defendant liad coiifelled, and the warrant of 
attoriirv> and execution levied, upon the ground that the 
Plaintiffs were, as to this debt, w'hich was for money 
lent to the Defendant to furnilh a public houfe, truftccs 
for the Golden Lane Breuh'ry^ an allbciation of peifons 
w'ho had opened a fubfeription for fliai'es, and had made 
them tran>fcrablc, and therefore Were guilty of a luii- 
fance within the flat. 6 G. i. r. i8. ; and altl'.ough tlicMv 
profeflTed object was to effed the manufadlure and fale 
of wholofome beer, yet the Court could not look to the 
objedl, but were bound to hold it a imifance, the lliares 
being made transferable. 

The Court feemed to doubt whetlier it wore not a 
quofliori for a jury to confidcr, w'hcther the allbciation 
were in facl beneficial or not, and referred to Rex v. 
D’jdd^ 9 Eajl^ 516. and Rex v. IFcbbf Eaj}y 406., 
but would give no opinion upon it. They rcluibd how- 
ever, in a matter of fo great importance, confidering 
how much property was at this time embarked in 
fpeculations of a like nature, to entertain the queflion 
upon this fummary proceeding : if the Defendant would 
make* the like motion upon producing a record of the 
convidlion of the Plaintiffs or their cejiutque trails upon 
an indidlment for a nuifance, the Court would then 
decide how they (houid difpofc of this judgment. 

Rule refufed* 


587 

i8i2. 

Mac George 

•w. 

Bikch. 


June 16. 

The Court 
would not decide 
the queflion whe« 
thcr the Gid.Ln 
Lane Breru'ery 
were a nuilance 
within 6G.3.c.ie. 
iil'Dii a motion 
to let afide a judg- 
ment confelicd to 
them. 
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1812. 


Jtt»t i6> 

The C«nrt will 
not grant a one- 
day rule with only 
one day’s notice 
to difeharge an 
iniblTent debtor, 
though it is prayed 
for on the laft day 
but one of the term. 


Anonymous. 

"J^AUGHAN Serjt. moved on this day, which was 
the laft but one of the term, that an infolvent debtor 
might be brought up to be difeharged on the morrow, 
upon only a one-day rule, and with only one day^s 
notice. After fome difeuflion and reference to the afl:, 
the Court were unanimous that the rule ought not to 
be granted. 

Rule refufed. 


June 17. 


Moody v. Stracey. 


The Court will 
amend a pending 
a writ of error 
clerical miftake 
in the declaration 
upon which jthe 
Defendant relied 
for his matter of 
error. 


J/’AUGHAN Serjt. moved pending a writ of error 
to amend the declaration, by inferting the Jetter t 
in the Defendant’s name ; in the declaration delivered, it 
was written Sracey, which would be error. 


Clayton Serjt. oppofed the amendment, unlefs on the 
terms, which, he contended, were his right, according to 
the univerfal pra£lice, of pleading A; novo. If thefe 
amendments are made, the party ought not to be put 
in a worfe fituation by them : the want of this 
letter was the ground of the writ of error, and that 
ground ought not to be ftruck from under the Defendant. 


Heath J. In Rex v. Wi/kei, 4 Bur. 2527. an amend* 
ment was made in the information two or three days be« 
fore the trial ; and even after tranfeript errors aie often 
amended. 

Rule abfolute for the amendment, upon pay- 
ment of the cofts of the motion and of 
the amendment, and the cofts of the writ 
of error. 
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Lake, Demandant ; Pewtriss, Tenant; Bekkst 
and Wife, Vouchees. 


181a. 
J$M€ 17* 


J^EYWOOD Serjt. moved that the appearance might Thedayui^n 
be recorded^ and the recovery pafs, upon an ^hich an acknow* 
affidavit being procured of the day on which the ac- uten! whiAwat 
knowledgment was taken : it being left blank in the left blank, per- 

acknowledgment, thus the day of June!* 

® ^ ^ plied by affidavit.. 

Hule abfolute. 


Buzzard, Demandant; WARE,Tcnant; BAXTf:R, 

Vouchee. 

'TTAUGHAN Serjt. moved that this recovery might 
^ pafs, and the tenant’s appearaftce be recorded as of 
Hilary term hft. The parties were all alive, and all the 
papers were duly perfeAed, and were fent in due time 
jn Hilary term to the agent in London^ but he was 
fo much prefTed with bufinefs, that he did not produce 
the papers in court, as he might have done, within 
Hilary term, but appeared the firft day of the next 
term. It would occafion great cxpencc to the parties 
10 deny them this indulgence, and would endanger their 
title, led the parties fliould die before another appearance 
was procured : it hud been the pra£);ice to allow it, as 
the officers would flute. 

Mansfield C. J. Although it does not appear that in 
the prefent inftance it would do any harm, it is to be 
fure, an extraordinary ftretch of the praflice of rhe 
court, if when a man is required to appear in one 
term, and he appears in another, the Court (hould record 
the appearance as of the former term. 

Heath J. never remembered an inftance of its being 
done. 

Chambrc: 


Juflg 17 , 


Where the 
tenant Ihould have 
appeared in 
Hilary term, and 
he did not appear 
till Eajier term, 
the Court would 
not permit the 
appearance to be 
entered as 
of Hilary term. 
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i8i2. 

Buzzard 


Saxter. 


Cha>ibrr J, There is not a fljadow of a reafon for 
its being done here* 

Gidbs J. As to the cxpence and danger to the parties, 
it concerns thofe who conduft this fort of bufinefs, to 
fee that it is condufted with move accuracy. Perhaps it 
would be better if indulgences of this defeription were 
granted in no cafe: but certainly it Ihould be done 
but very rarely ; and this is clearly not one of the 
cafes : in the preceding cafe the ap[v^arance had been 
duly made, only feme of the papers were n regular. 

Rule rofufed. 


June 17. SiiAw, Demandant; Wari:, Tenant ; and Clulo\t 

Vouchee. 


In a recoyerj', the 
attorney upon the 
record cannot be 
a commiffioner for 
taking the ac- 
knowledgement of 
the warrant cm- 
flituting himrcli 
the attorney. 


J.jEriVOOD Serjt. moved that this recovery might 
pals. It had been objeftod that two of the com* 
miflloncrs wh6 were named in the tUdhnus poteJlaUm^ and 
before whom the acknowledgement was taken, were the 
attornics for the vouchee, but he conceived there was no 
rule regulating the prafticc in this refpedl. 

Mansfield C. J. It is abfurd ; the intention of the 


proceeiUng is, to fatisfy the Court that thefe perfons 
have authority to appear, and the evidence tliat 
they have authority to appear, now contended for, 
is, that they thcmfelves fay fo. It is mere nonfenfe that 
the attorney’s own aflertion that lie is attorney for the 
Vouchee fliould be received as evidence of the fa£l. 


Gibbs J. I was told at chambers that this w'as a 
mere matter of form ; but upon confidcring it, I found 
it was not fo. It might greatly facilitate frauds. 


Hejjnuood then moved that a new dedimus might iflue, 
and that on its being returned the recovery might pafs : 
but this was alfo refufed. 
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Clarke u. Simpson. Jumij. 

JJSSrScrjt. had obtained in this term a rale nift for A. DefemUnt who 
^ , , moves for colts for 

judgment as in cafe of a nonfuit, for not having pro* not proceeding to 

cecded to trial at the Chelmsford March affizes, in cannot have 
. - . judgment as in 

purfuance of notice. cafe of a nonfuit 

for the fame de* 

Offlonx) Scrjt* flicwed caufe, upon the ground that 
tlic Defendant had in Enjler term lad obtained a rule 
for colts for not proceeding to trial; under which rule 
the colls were t.ixed and allowed by the prothonotary ; 
and that the Defendant liad fince ruled the Plaintiff to 
enter the ifl'ue, which liad been accordingly entered ; 
and that tlie Defendant could not, after colls for not 
proceeding to trial, now have judgment as in caTe 
of a nonfuit for the fame default ; having elcrtcil the 
former remedy, he could net have both ; Ogle v. Mop, 

Barnes^ The cafe of Dor ant v. Raivellvt^ alias 

Romney^ 2 New Rep, 247., which dates, that they may 
both be moved for in the fame term, could not be law. 

Bejl^ contthy relied on the cafe in the New Reports, by 
which it is taken fur graiitcd that this motion might be 
made in a fublcqucnt term ; but the doubt there wms, 
whether it could be made in the fame term, which 
was decided in the aflirnrative. The dillinclon is, tlrat 
if a party moves for judgment as in cafe of a nonfulr, 
which includes the wliole, he cannot afterwards move 
for colls for not proceeding to trial, which is a part of 
the fame whole. But after moving for cods for not 
proceeding to trial, the Defendant mull be enabled 
to move for judgment as in cafe of a nonfuit, in order 
to oblige the Plaintiff to go on to trial ; or otheiM^ife 
he may be hung up for ever. 


Ke4T^? 
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1812. 

Clarke 

SiMFSON. 


Heath J. There is certainly fome mifapprehenfion 
in the cafe as reported in the New Reports : either 
of the court or in the reporter. The cafe fay it was fo 
decided on confultation with the ofTiccrSt and they all 
now fay they never fo underftood the pra£licc. 

Mansfield C. J. I think we mult decide according 
to the underftood pra£lice of the court. 

CiiAMBRE J. concurred in thinking that the cafe of 
Dor ant v. Rottvellet was wrong. 

Gibds j. Putting that cafe in the New Reports out of 
the queftion, there is no difficulty in it. A man may 
make his eleftion whether he will take the whole o'’ 
part only \ the effe£l of the motion for cofts for not 
proceeding to trial is 'included (/i) in the motion for judg- 
ment as in cafe of a nonfuit : if the latter motion is 
made, the former is thereby rendered wholly un- 
neceffary : and if the Defendant wlflied for the whole 
efTect^ he might have attained it at once by making the 
latter motion: if the Defendant makes tlie firft only 
when he might have made cither, it muft be taken to 
be an cletlion to obtain that part only, for if he might 
afterwards make the other motion he would put the 
PlaintifF to double cofts. I therefore think that the 
practice ought to be, that if the Defendant makes 
the firft motion, he fhall not, without fubfequent default 
in the Plaintifti make the fecomi, cither in the fame term 
or in the fubfequent term ; and that the cafe in 2 New 
Rep. muft have been mifunderftood by the reporter. 

Rule difeharged, but without 
cofts, this being a moot point. 

(a) Becaui'e this Court will pay the Defendant the coils of 
make it a condition of diichai^ing not proceeding to trial before 8 
a rule nifi for judgment as in cafe secus in BJt. 
of a nonfuit, that the PlaintifTihaU 
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Pearsall v. Summersett. 


i8i2. 


Junc.ij* 


^HtS was an a£lion of debt fdr 1500/. on a bond, 
whiclij on oyer, appeared to be entered into by 
the Defendant, who was a furety, and William Winter the 
principal, jointly and feverally, with a condition, which, 
reciting that at the requeft, and for the account and ac- 
commodation of Winter^ the Plaintiff had accepted 
drawn, or indorfed, negotiated and paid fundry bills of 
exchange, fevcral of which were ftill outftanding and 
unpaid, and in order to indemnify and favc him harm- 
lefs in refpe£fc thereof, and from all lofles, coils, 
charges, damages, and expences, the Defendant had 
confented and agreed to join with Winter in manner 
thereinafter mentioned, was, that if Winter^ his heirs, 
&c., Should at all times thereafter pay Jo the Plaintiff upon 


The extent of the 
condition of an 
indemnity-bond 
may be reilrainad 
by the recitals, 
though the words 
of the condition 
import a larger 
liability than ths 
recitals con- 
template. 


demand, all fuch money as the Plaintiff already had, 
or as at any times or time thereafter he fliould or 
might advance, expend, or pay, to, or for the ufe, 
or on the account of Winter^ or by his ordeis or at his 
rcquelt, and alfo all fuch money as the Plaintiff then 
was, or at any time thereafter (hould or might become, 
or be fubjeft or liable to pay, by virtue or upon 
account of his having accepted, and engaged himfelf 
for th« payment of any bills of exchange, promiffory 
notes or drafts, at the requeft, for the ufe, or on the ac- 
count of Winter^ and whether the faid bills, notes, or 
drafts (hpuld be then (a) due and payable, or only coming 
due and payable, together with ail cods, &c. which the 
Plaintiff then was, or fliould thereafter pay, fuftain, or 
be liabjle for, about, or refpefllug the fame bills, notes, 
drafts, payments, acceptances, or negotiations, or any 
or either of thejm, by any means bowfoever $ or in cafe 
Winter flumld . neglef);, decline, or refufe fo. to do 
then, if the Defendant fliould pay to the Plaintiff fo 
much an4 fuc|i part of all fuch money as already had 


VoL. IV- 


(a) So in the bond' 
S 8 


been 
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l9t2. 

Pe.vhsail 




been or thereafter flioutd be advanced or paid by the 
Plain tifl’, to or for the ufe, by the order, at the re- 
quell, or on the account of Winter^ or which the 
Plaimifr Ihould or might be fubje£l to, or liable to 
r*-y> by virtue of any luch bills, notes, drafts, or en- 
gagements as aforefaid ; and moreover Ihould pay unto, 
and fiifliciently keep indemnified the Plaintiff againft all 
fuch cofts, charges, damages, and expences whatfoever, 
which he fhould or might bear, pay, fuftain, be liable, 
or put unto, for, or by reafon of his having accepted or 
difeounted any bills of exchange, draltb, or promiflbry 
notes, or of his having paid any money as aforefaid, to, or 
for the ufe, and at the requeft, by the order, or on the 
account of Winter as aforefaid, then the obligation 
ihould be void. The Defendant pleaded performance by 
Winter^ purfuing the terms of the condition fo far as re- 
lated to him ; and tliat the Plaintiff had not been damnified. 
The Plaintiff replied by afligning for breach, that he, 
after the making of the bond and before the fuing out of 
his writ, on divers days did advance, and pay to, and for 
the ufe, and on the account of Winter ^ and by his 
order, and at his rcquefl, divers lums amounting to 
1300/. ; and averred that both Winter znA the Defendant 
had notice, and refufed to pay. And for a further breach, 
he averred, that after tlic making of tlie bond, and 
before the fuing out his writ, on the ifl: day of January 
1812, he had become, and was fubjefl and liable to pay 
divers fums amounting to 1500/., by virtue of his having 
accepted and engaged himfelf for the payment of divers 
bills of exchange, at the rcquefl, for the ufe, and on the 
account of W inters whereof Winter had notice, but did 
not on demand repay thofe fums, and that 'the De- 
fendant w'ould not upon notice and requeft pay to the 
Plaintiff the money which he was fo fubjeft and liable to 
pay, but refufed fo to do, whereby the Plaintiff after- 
wards, and before the fuing out of his original writ, was 
called upon to pay, and did neceffarily pay to the 
holders of the faid bills divers fums, amounting to 

1250/., 



IN THE Fifty-second Teak of GEORGE III. 


591 


1250/., for and by reafon of his having accepted the faid 
bills, together with certain colls, charges, and expences, 
for, about, and refpc£ting the fame bills, amounting to 
50/., and by means of the prcrnifes the Plaintiff had 
-been, and was damnified to the amount of the fums fo 
paid by him, and had been, and was ftill fubjoft 
and liable to pay to the hplders of the faid bills divers 
other fums amounting to 200/., by reafon of his having 
accepted the faid bills. To the breach firft affigned, the 
Defendant rejoined, that the fums in that breach alleged 
to have been advanced and paid by the Plaintiff, were 
not advanced and paid upon, or by reafon, or in dif- 
charge of any bills accepted, drawn, or indorfed, ^ 
negotiated, or paid by the Plaintiff before the making of 
the bond ; but were fo advanced and paid upon, and 
by virtue, and in difeharge of certain bills rcfpe£lively 
accepted, drawn, or indorfed, negotiated, or paid by the 
Plaintiff after the making of the bond. And to 
the lall breach he rejoined, that the Plaintiff did not 
become, nor was fubje£l or liable to pay the money in 
that breach mentioned, by reafon of his having accepted 
and cngageil himfelf for the payment of any bills which 
were drawn before the making of the bond ; but that 
the bills of exchange, by virtue of his having accepted 
and engaged himfelf for the payment of which, he be» 
came liable to pay the money in that breach mentioned, 
were drawn after the making of the bond. To both 
thefe rejoinders the Plaintiff fpecially demurred, and 
afligned for caiifes that each of them was a departure 
from the Defendant's pica, inafmuch as the Defendant 
had therein alleged that Wifitcr paid to the Plaintiff all 
the money which the Plaintiff had paid, and wtis fubjefl 
and liable to pay, according to the effe£l of the condition ; 
and although the Plaintiff in the breach firft affigned, had 
alleged that Wiftter did not pay the fums in that breach 
mentioned to have been advanced and paid by the Plaintiff, 
and in his laft breach had alleged that Winter did not 
pay the fevcral fums which it was therein alleged that the 
S s 2 Phintiff 
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Plaintiff was fubjeft and liable to pay, according io the 
cfFeft of the condition, yet the Defendant had not in his 
rejoinder relied on fuch payments by Winter^ as he had 
before done in his plea, but had departed therefrom and 
abandoned his defence arifing from fuch payment, and 
had introduced entirely new matter as his defence to tho 
a£tion ; and alfo for that although the Plaintiff in each 
of the breaches had alleged matter upon which a 
material and proper ilTue might have been taken ; yet tlie 
Defendant’s rejoinder had not tendered or taken any 
ifTue upon the faflts therein alleged, and had introduced 
new collateral matter, wholly unconne£ied either with 
the plea in bar, or the replication ; and alfo for that the 
Defendant had in his rejoinder introduced matter irre- 
levant and wholly immaterial to the qiicftion of the 
liability of the Defendant upon the bond. The De» 
fendant joined in demurrrer on both breaches. 


Shepherd Serjt. in fupport of the demurrer, contended 
that the condition exprefled an indemnity againft three 
diflinO Iburccs of detriment, i. Such monies as the 
Plaintiff had paid before the making of the bond. 2. Such 
films as the Plaintiff might pay after the making of the 
bond, at the requefl or for the account of Winter s and 
thefc payments might bc/citlier by reafon of liabilities 
con trailed before the making of the bond, or of engage- 
ments made after the date of the bond ; but the words 
were fo large that they included both deferiptions of 
payment. 3. Such fums as the plaintiff might be- 
come liable to pay by reafon of his having accepted 
bills. The firft and the laft branches of the condition 
were fufHcient to fecure the Plaintiff againft the con- 
fequenccs of all advances and bill tranfa£lions which had 
taken place before the date of the bond ; and although 
the object recited in the preamble was often called in 
aid to reftrain the generality of words in the condition, 
which were fomewhat larger than that object required, 
yet chat rule did not apply where it diftindtly appeared, 

7 as 
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as here it' did on the face of the conditioui that it was 
intended to provide alfo for an ulterior objed^ the future 
tranfa£);ions between the parties. 

I^ens Seijt. contri. The replication is bad^ becaufe 
it alTigns as breaches, matters which were not within 
the condition of the bond, and the rejoinder is good, 
becaufe it limits the ifTuc to the only deferiptions of lofs 
, which fall within that condition. Both the cx- 
prefHons, fliall hereafter pay,” and by reafon of 
having accepted bills,” are large enough to comprehend, 
and if fuch had been the meaning of the parties, they 
are confident with, but do not neceflarily import an 
indemnity for future tranfaffions. But the recital ex- 
plicitly dates the extent of the contra£l, viz., that the 
Plaintiff had accepted bills, and that the Defendant had 
engaged to indemnify him in refpeft thereof, that is, in 
rcrpe£l of the bills then already negotiated. Tautology 
may be well conceived and permitted to exid, without 
draining the fenfe to give a didinA meaning to every 
word. liOrd Arlington v. Merricke^ 2 Williams's Sound* 
4^//. 41 1, edabliihes the principle, that although the 
words of a condition may be much larger than the con- 
traft recited, yet that they ftiall be redrained by the re- 
cital to the cde£t of that contrad. And there is good 
reafon for fuch a condru£rion : for it widely differs the 
fituation of a furety, whether he is to be reponfible only 
for pad, or alfo for future tranfafiions ; he might have 
fome knowlege of the date of fecurities outdanding at the 
time of his engagement, and of the competence of 
the principal to difeharge them, but of the future, 
unlimited, he can know nothing. The words (hall be- 
come liable,” are not ufed here in their dri£k legal 
acceptation : they refer to accommodation-bills, which 
although the Plaintiff had accepted, he did not expeA 
to be called on to pay, the drawer having engaged to 
provide funds. 
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Shepherdy in reply. Since the engagement is limited 
in amount to the extent of the penalty, the argument 
of inconvenience from its being unlimited in point of 
duration, is of no weight. ‘This cafe is materially dif- 
tinguifliable from thofc of Lord Arlington v. Merricke^ 
and Horton v. Day^ ciu 2 ^aund. 414, which were limited 
to the performance of the duties of a fpecific office. 
This condition fpeaks of money expended for Winter 
by his order, at his requeft, . terms which cannot 
poffibly be applicable to money paid by the Plaintiff in 
difeharge of a bill of exchange previoully accepted by 
himfclf. Thefe words can have no meaning at all 
unlefs the indemnity extended beyond the recited 
contraft, and if it extends to any thing more than 
the bill tranfaftions, even to money lent by the Plaintiff 
to Winter before giving the bond, there is an end of the 
argument for reftraining it to the extent of the recital. 
None of the cafes go to the length of expunging from 
the condition words which cannot be rcfeircd for a 
meaning tojthc terms of the recital. 

Cwr. adv. vult. 

Mansfield C. J. now delivered judgment. It is un- 
neceffary to ftate the pleadings : the only queffion is, 
whether the Defendant has made himfelf liable for any 
tranfa^lions between the Plaintiff and Winter beyond 
thofc tliat had taken place previous to the giving of the 
bond. On the one hand it is contended, that the De- 
fendant became liable only for all bills given, accepted, 
&c., previous to the bond being given ; on the other, the 
Plaintiff, contends that the Defendants engagement ex- 
tends to all* tranfaftLns entered into, as well before, 
as after that period. Which of thefe is the right con,- 
ftru£lion, entirely depends upon the condition of the 
bond, (which his Lordfliip here dread.) We cannot read 
this without faying that whatever was the intent of 
thefe parties, it is inaccurately exprefled. Firft, as to all 
Ioffes, cofts, charges, damages, and expcncQ^/’ mentioned 

ill 
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in the recital, they are not confined to any fource or 
caufe whatfoever. With rcfpe£l to the next claufe, 
namely, the engagement to repay on demand all monies 
which the Plaintiff had paid or thereafter fliould pay 
to the ufe or for the account of Winter^ or at his 
demand or requefl,” (coupling this witb^the recital of the 
objedl: of the condition, that is, to indemnify the Plaintiff 
againft all bill tranfa£lions incurred previous to the bond,) 
if the condition had flopped there, it mud have been 
confined to payments made on account of thofe bills 
only, to which the Plaintiff had become party before the 
giving of the bond. Then come the fubfequent words, 
all fuch fum or fums as the Plaintiff fliould or might 
thereafter become liable to pay in confcquence of his 
having accepted or engaged for the payment of any bills.”* 
Thefe words might by poffibility mean all fums which 
he might be liable to pay by rbafon of his having 
accepted any bills whether before or after the giving of 
the bond, at any time whatfoever } but coupling them 
with the recital, I think they muft be confined to pay- 
ments on bills which he had accepted previous to giving 
the bond ; and if this be allowed, there will then be no 
difficulty in confining all the fubfequent words, how- 
ever general, to bills given before the giving of the 
bond \ and therefore coupling the whole with the re- 
cital, it appears the clear moaning of the parties, that the 
Defendant fliould become furety only for the confe- 
qucnces of pad tranfa£lions. If the intention had been 
to make the Defendant liable for future traiifaflioiis, it 
would have been the mod important objcfl of the 
bond ; for though the pad trnfaflions might have 
exceeded 1500/., it is mod probable, as the penalty is 
limited to tliat fum, that they did not ; probably not 
fo much: it was alfo more likely tliat the principal 
fiiould clear off thofe, than future tranfaiSlions ; therefore 
it is very improbable that the parties contemplating tliis 
the mod important branch of the indemnity, (hould not 
even have alluded to it in the recital, and which it would 

there- 
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therefore be of more confequence to ftate, than the other, 
wherein there is not a fingle word, that, in its proper 
fignification, relates to future tranfaflions. A guarantee 
is not to be held liable beyond the exprefs terms of 
his contra£t, and as we therefore think that the {lri£t 
and true interpretation of this condition does not extend 
the indemnity beyond the liability for pad tranfaflions, 
upon this ground the judgment upon this demurrer, 
mult be entered 

For the Defendant. 


REGULiE GENERALES. 

Wednefday^ June iph. It is Ordered, That from 
henceforth all F^es lhall be left at the Office of the 
Chirographer within Fourteen Days after the fame 
lhall have paiTed the King’s Silver Office, and that 
all Fines now remaining in the King’s Silver Office 
lhall be carried to the Chirographer’s Office within 
Two Months from this Day, and that a aiegleit to 
comply with this rule, lliall be deemed a contempt of 
this Court. 

It is Ordiexd, That in future no Caufe fliall be tried 
by a fpecial Jury in this Court, in Middkfex or London^ 
unlefs the Rule for fuch Special Jury lhall be ferved, 
and the Caufe marked in the Marlhal’s Book, as a 
Special Jury Caufe, Two Days previous to the Ad- 
journment Day in Middlefc^s or London rcfpeflively. 

J. Mansriejld. 

J. Heath. 

A. Chambre. 

V. Gims. ' 
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StoNB V. Stone. Newmhtr 9. 

QHMPHBRD Sent, moved that a fine might be per- If an ano^ 
mittcd to pafSy upon an amdavit that the acknow- 
ledgments were taken in April \Zit, and that the par- papers, and dMi 
ties were all alive on the third day of the prefent month} not complete it 
and that the reafon of the delay had been, not that the ^uj^d By the 
deponent, who was the attorney employed, had forgotten rule of Court 
the bufinefe, but tfiat he had miflaid the papers, and Ae*^virt 
they had become intermixed with others <rf his papers, not permit 
and by reafon thereof had only very lately been found the fine to be 

. - afterwards per- 

fedled, but will, 
if all the parties 

be aliye, direft a new fine to be levied at the expence of the attorpey. 

T t The 


VoL. IV. 
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The Court referred to the rule promulgated in the 
lad teriTi) for completing fines, and refufed the appli- 
cation ; accompanying their refufal with a direflion, 
that as all the parties were ftill alive, fo that there was 
no obftacle to the levying a new fine, a new fine fltould 
be forthwith levied at the expence of the attorney who 
had millaid the papers. 




November 9. 


Davis v, Dodd. 


Payment of a 
bill of exchange 
cannot be en- 
forced without 
producing the bill. 

An exprefs pro- 
mife to pay the 
contents of a loft 
bill of exchange, 
if given without 
fome new con- 
fideration, is void. 


Plaintiff declareil upon a bill of exchange for 
96/. drawn by Allen^ to his own order, and 
accepted by the Defendant, and indorfed by Allen to the 
Plaintiff. There were ^Ifo the ufual money counts. 
Upon the trial at the Summer Aflizes 1812, 

before Lord Ellenhorough C. J. it was proved that the 
witnefs had loft the bill out of his pocket, whereupon, 
when the bill became due, he applied to the Defendant, 
ftating the circumftance, and requefting him to pay the 


bill, which until the time of the adlion had never been 
prefented for payment by any other perfon, and the 
Defendant repeatedly and exprefsiy promifed to pay it. 
Lord Ellenhorough was of opinion that as the PlaintilF 
had not prefented the bill for payment to the Defendant, 
and as the bill was not produced at the trial, the 
Plaintiff could not recover in this a£lion, and direfled a 


nonfuit. 


Bejl Serjt. now moved to fet afiile the nonfuit, and 
have a new trial : he contended, that the exprefs pro- 
mi fo to pay the bill was upheld by the confideration of 
the moral obligation, to which the Defendant was fubje£l| 
to pay the fum due on his acceptance. 

The 
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The Court denied that there was any moral obligation 
on the Defendant to pay this fum to the Plaintiff, who by 
his negligence had cxpofed the Defendant to the danger 
of being compelled to pay the bill when produced in 
the hands of another holder. It was quite clear the 
Plaintiff could not recover in this aftion. If he could 
recover at all upon this promife, which they much 
doubted, it mufl be in an aflion upon the fpccial under- 
taking. The party might have ^occeded to enforce 
the giving of a new bill under the flatute, and that 
feemed to be his only courfe. The promife contained 
in the bill, is the equivalent given for the conGderation 
paid for the bill. No new confidcration had been fub- 
fcquently paid to fultain this new promife, which was 
therefore nudum patlum^ and could not be enforced. 

" • Rule refufed. 
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Vincent and Others, Afligneesof Dowson v, November 
Prater. 

' PROVER by the affignccs of a bankrupt for bills of A trader left a 

exchange, contended to have been delivered to him hJ,ufcffor a^re- 

by the bankrupt after an adk of bankruptcy. At the ditor, who had in 

trial before Mansfield C. J. at Guildhall^ at the Sittings abfence called 

_ , for ZL debt, tn£it lies 

2ftQX Trinity term 1812, two tranfaaions were proved could fpare no 

by the Plaintiffs, and contended to be afls of bank- money, and would 
ruptcy. A creditor called at the houfc of the bankrupt 
one morning, while the bankrupt was out, and faid, he go out of the way 
had plenty of hills, but he wanted fomc caQi to pay his and ftay ^**^^*|^ 
workmen, and he mult and would have 50/. or 60/. that ^1^3^ 

jury to confidcr, 

whether he abfented himfelf to delay a creditor t and this evidence warranted their con* 
clufion, that he did not. 

So, where lie abfented himfelf from his houfe, where his creditors were, to avoid* 
irritation and harlh language. 

T t a day ’s 
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day : he then went away, leaving word that h6 Ihould 
call again. Dowfon foon after coming in, upon hearing 
this meiTage delivered to him, dire£ted his clerk to tell 
the creditor, when he called again, that he could not fpare 
the money and would not let him have it ; and he added^ 
that he, Dowfon^ ihduld go out of the way and Ihould 
not return home till dinner time. He went out accord- 
ingly, and the creditor foon after returning, the clerk 
communicated to hhi the w^hoie of what Dowfon had 
faid. Dowfon came home to dinner that day : the cre- 
ditor did not call again at dinner time. The other tranf^ 
a£tion w^as, that Dowfon being embarrafled in his cir- 
cumftances, at the inftance of three principal creditors, 
appointed a day for them to come to his counting hotife, 
and examine his books : early on that morning he left 
his home, and went* to a public houfe in the neighbour- 
hood, whither he directed his clerk to bring him from 
time to time intelligence of what palTed with the cre- 
ditors $ and he afligned as a reafon for fo doing, that he 
expelled tKat when the creditors found how bad his 
affairs were, they would be irritated, and if he were 
prefent, fome harfli language would pafs, and poflibly 
they might he induced to arrefl him. And the Plain- 
tiffs contended that this was an abfenting himfelf for the 
purpofe of delaying his creditors. The jury found a 
verdifl for the Defendant. 


Bejl Serjt. now moved to fet it aGde and have a new 
trial. 

The Court held, t?'at as to the fifft tranfaftion, the 
cafe had gone to a jury on a point that might be fairly 
raifed, whether Dowfon went out with intent to delay 
his creilitor or no ; and upon the verdift they had given, 
it mud be prefumed, they had found that he had not : 
the Court could not fay the conclufion was wrong, they 
rat 4 er thought it was right : a man who intends to delay 

a ere- 
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a creditor, docs not iifually direft his fcrvant, ‘‘ tell hina 
I have been at home, and I cannot and will not pay him.” 
There was not the Icaft idea of any fear of arreft, or of 
procefs being iffued agaiiift him. Still lefs does a man 
M^ho wiflies to delay his creditor name the hour when he 
(liall return home j and to fet afidc the conclufion of the 
jury, the evidence ought ftrongly to prefent the con- 
trary inference. As to the fccond tranfaftion, Dowfon 
adigned the true caufe of his abfencci that he quitted his 
houfe to avoid altercation. 

Rule refufed. 
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Warin and Another v. Scott. November 9. 

^rHIS was an aftion upon a policy of Infurance, dated jf alien cne- 
the 2 1 (I of Sept. 1 807, and elFedled by the Plaintiffs, niy, commo- 

upon a voyage at and from Portfmouth to Amflerdam, th^K^ng'^lfcence 
upon prize wines, valued at 8oo/., by the Ihip to refide here, pur- 
Vrienden. The declaration Hated the interefl to be in tl^afus goods for 
P. Van Eych. Upon the trial of this caufe at the Surry 'xJ^rtStheL 
Summer Alfizes 1812, before Lord Ellenborough C. h of by him, after 

the parties made the following admiflions; the De- J)*® heence to re- 
. ® fide hasceafed, is 

fendant’s fubfcription to the policy, and to a memorandum not protedled by a 

at the back thereof, dated the 7th of November 1807, licence to trade, 

allowing the veffel to proceed from Portf mouth to Gotten^ hls^ijoen^ce to 

burgh and Amjlerdam j the wines were {hipped by the fide has ccafed. 

Plaintiffs on board the Drie Vrienden on account of and authorizing 

nil* , . the exportation of 

Van Eyck, and he was mterefted therein as averred in identical 

the declaration ; he was a native of Holland^ and was goods by B. and 

domiciled at Amjlerdam^ and at the time of the purchafe 

of the wines infured, was refident in this country under 

the King’s licence, dated the 28th of May 1806, and 

purporting, in purfuance of the ftatute, to grant unto 

JF, Van Eyck^ aged 37, a native of, and laftly refident 

T t 3 at 
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at An^erdam^ known to Mejfrs, Wariti^ Fleifchman and 
Juithtgol Devofj/hire S^uarcy Bijlioffgate Street ^ and refid- 
ing there, his MajeRy's licence to refidc at London^ and 

within 1 3 miles thereof in the county of — » 

from the date thereof for the term of three months, 
with the reltridfioii, and on condition, that he fliould 
communicate every change of his refidence to the Alien 
Office. Upon this licence were indorfed various exten- 
fions, one whereof permitted him to travel to ** Bir^ 
mingham on bufinefs,” another to l'o*ivy in Cornwall^ 
and to attend faI6s of prize wines there for 14 days,” 
and the time was altogether extended to the month of 
July 1807. Van Eyck himfelf, at a fale of prize wines, 
feledled thefe, but they were paid for by the Plaintiffs 
at his requeft. The wines infured were (hipped in Augujl 
1807, and were intended to be exported under a licence 
from the King, dated the 31ft July 1807, granted to 
Meffrs. Van Buuren and Kanningeijjer on behalf of them- 
felves and other BritiJlj merchants, but procured by them 
in confcqucnce of orders from the Plaintiffs, as the agents 
of Van Eycki and permitting three neutral fliips to na- 
vigate freely under the feveral flags therein named from 
or to any port of Holland^ to or from the United Kingdom 
and to import fuch quantity of {inter alia) prizes wines, 
as might be fpdeified in theiri’ {/. e. the fliips) ‘‘ bills of 
lading ; and that licence was to remain in force for fix 
months, and to be revocable,” &c. It provided alfo, 
that MeflVs. Van Buuren and Kanningeijfer on behalf 
of thcmfelves and other Britijli merchants, to whom his 
Majefty granted that licence, fliould caufe the fame to be 
delivered up as therein mentioned.” That the Plaintiffs, 
as the agents of Van Eyck, alfo procured another licence 
dated the 15th of December 1807, which recited that 
it had been reprefented to his Majefty by Meffrs. Warin 
Fleifchman and Jutting^ that they intended to export a 
cargo of prize wine from Portfmouth to Holland on board 

the 
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the neutral fliip Drie Vrienden^ as long ago as Augujl 
then laft, by virtue of the licence dated 31ft July^ but 
that owing to the political events on the continent, the 
exportation did not take place, and the wine ftill remained 
at Portfmouthi and that they had prayed his Majedy’s 
further licence and proteftion for the exportation of the 
faid wine, &c. And his Majefty thereby permitted the 
Drie Vrienden to proceed from Bortfmouth to Holland. 
At the time of granting the laft mentioned licence, Van 
Eyck had returned to Holland. After the granting fuch 
laft licence, in December 1 807, the fliip failed from Portf^ 
mouthy and in her voyage to Amjlerdam was taken by a 
DaniJIi privateer, and condemned. Upon this evidence^ 
it was objefted, that nothing upon thefc licences rendered 
legal an infurance upon the property of an alien enemy, 
who at the time of the (hips failing^ had ceafed to have 
either domicile or licence to refide here : the licences 
extending to proteft the goods of Brittjh merchants only. 
For the Plaintiffs, it was anfwered, that the fecond licence 
did not fpccify what defeription of perfons (hould be the 
owners of property licenced, and that as Van Eyck had 
purchafed the goods while he was domiciled in this 
country under the King’s licence, he ought to have a 
reafonable time allowed him after that ' licence had 
expired for exporting them. Lord Ellenborough C. J. 
thought, that as the fecond licence recited the firft, it 
only contemplated an adventure fimilar to that which 
was protc£led by the firft, and the firft licence would 
only protefl: an exportation by Br'itifb merchants, which 
charaflcr Van Eyck had ceafed to poflefs at the date of 
the firft licence to trade, his licence to refide in this 
country having then expired. And his Lordlhlp accord* 
dingly direfled a nonfuit. 


i812. 

Warjn 


•V. 

Scott* 


Shepherd Serjt. in this term moved to fet afide the 
zionfuit and have a new trial, upon two grounds, firft, 

T t 4 that 



CASES IK MICHAELMAS TERM 


6o9 


that the fecond licence was penned exaftly in the famd' 
terms as it would have been if Meflrs. Buuren and 
Kanningeijfer in applying for it had made no reference 
to the former intended adventure, and it did not imply 
the re(tri£tion, that the wines were to be the property 
of Britijh merchants: fccondly, that if it did. Van 
Byck was at the time of purchafing thefe goods, for this 
purpofe, a Briti/b merchant ; the extenfions of his licence 
to reiide recognized him a<fiing in his bufinefs of a mer- 
chant, going about to attend the fales at which he pur- 
chafed this cargo. And if his trading as a Britj/b mer- 
chant had a legal inception, and if, as the fecond 
licence to export recites, unforefeen political circum- 
ftances prevented him from completing his adventure 
within the time propofed, yet the proteAion muft extend 
to the completion of thofe tranfadlions begun under his 
licence to reiide. 

The Court was of opinion that Van Eyclt was npt at 
all authorized by thefe licences to export this cargo } and 

Gibbs. J. further obferved that his name did not 
appear on either of them j and if ever he polTelTed 
the chara£ler of a Brliijb merchant, it ceafed upon the 
expiration of his licence to refide in this country. 

Rule refufed. 

Novemher 10. Houlditch and Another v . Birch and Another. 

Alhcriff who ypHIS was an aAion againil the IheriiF of Middlefen 
Ae fuppofed efcape of^ Gicrge Grant, who had 
to a iock-up-houfe been taken by the Iheriff under a writ of capias ad 

Plaintiffs fuit, returnable on the 
him there 14 days morrow of jUl Souls, indorfed to levy 8740/., befides 

before the return poundage, «ec. Upon the trial of this caufe, at the 
of the wnt, 1$ not . - . 

thereby guilty of lit tings 

aa efcape. 
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fittings after term i8i2| before Gibbs 1 .^ it ap- 

peared that Leachy an officer of the (heriiF> havlng» under 
a warrant to him dire£ted, taken Grants permitted him 
to go to a lock-up-houfe kept by Withers^ another 
officer of the (herifF of Middlefexy not named in the 
M^arrant. The warrant was carried thither with him^ and 
depofited there. Grant continued at this houfc from the 
3rcl to the 17th day of QElober^ Leach ufually feeing him 
in the courfe of every day. It appeared that it was the 
ordinary pra£^ice for the fhcriiFj when he took a prifoner 
in exccutioni to carry him to a lock-up-houfe, and keep 
him there for a convenient time, ufually for feveral 
days, in order to give opportunity for a compromife, or 
for raifing fums for payment of the debt. The jury 
found a verdi£t for the Defendant. 


1 & 12 . 


Houlditcu 

•V. 

BincH. 


» 

Shepherd Serjt. in this term, moved to fet afide the 
verditA and have a new trial. He inlifted, that the 
flieriff was bound inftantaneoufly to carry bis prifoner to 
the county goal. The words of the ft at ute lyEd, i. r. ii. 
arc exprefs, that the prifoner fliall be fent or delivered 
unto the ncareft gaol of the King in thofe parts, and 
fliaU be received of the (herifF or gaoler, and imprifoned 
in iron under fafe cuftody and the fame procefs is ex- 
tended by Jl. 25 Edn 3. Jin 5. c. 17. to the aftion of 
debt, which was the cafe here againft Grant: if this 
were no( fo, it >('Ould have been unneceiFary to make an 
exprefs legillative cnaftment, 32G. 2« r.aS.yii. that 
the (licrifF (hall not carry any perfon arrefted to any 
gaol or prifon within 24 hours from the time of fuch 
arreft, unlcfs fuch perfon (liall refufe to be carried to 
fome fafe or convenient dwelling houfe,’^ &c. He 
urged that although the (herifF might change bis gaol 
^vithin his bailiwick, yet he muft keep the prifoner in 
his gaol: and this lock-up-houfe was the lioufe cf 
another perfon^ not of the (heriffi He referred for 

the 
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i8x2. the doflrine of efcape to the cafes of Plat t. Lcike and 
Ayliffe^ Plowd. 35., Balden \JTempU. Hob. 202., Hawkins 
-v, V. Plomer^ 2 Bl. 1048., and Benton v. Sutton^ I Bof, and 

Bibcb. Pull. 24. He admitted that he could not trace the 

introduftion of the praftice of carrying prifoners taken 
in execution to lock-up-houfes, nor find any cafe in 
which it had been ruled to amount to an efcape. 

Mansfikld C. J. I have no idea that this can be an 
efcape. The flierifF has him in as ftrong clofe cuftody 
as can be. As to the words of the old llatute, it is now 
too late to recur to them» if the univerfal praftice has 
fhewn that the conftrudlion now contended for is not 
the meaning of it. And as I know of no cafe which 
fays that the keeping him in a ftrong lock-up-houfe is 
an efcape, and as the pradlice is otherwife, I think we 
ought not fo to hold it. If there were particular in- 
dulgence or favour Ihewn to the Defendant, or if the 
place where he was kept, were dangerous or infecure, 
there might be fonie ground to contend for this, but 
notliing of that fort appears in this cafe. 

Heath J. It is no efcape : according to my recollec- 
tion, it is warranted by ufage. 

Chambre j. ThePlaintiff^s counfel is totally miftaken 
in all he has faid about the neceflity of a habeas corpus 
to remove from the lock-up-houfe to the county gaol, 

' becaufe he is in the cuftody of the fame perfon all the 

time : and it would be quite ridiculous to have a writ of 
habeas corpus to remove him from the cuftody of the 
(herifT, to the cuftody of the flierifF. 

Gibbs J. I do not fay this is like the cafe of a prifoner 
on .mefne procefs, whom he may let go upon bail, 
and whom, if he have at the return of the writ, it is fuf- 

ficient. 
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ficient. I believe there are cafes where it has been held 181^. 

that if a flieriff goes to the Defendant's houfe, and keeps 

him there, it is an efcape; but no cafe Ihcws that 

this is. Though the pra6tice does not make the law, Birch. 

yet it is very ftrong argument of it ; and cbnfidering 

how many hard adions are daily brought againft the 

flierilF, I cannot doubt that this a£lion would often 

have been brought long fince, if it could have been 

maintained. 

Rule refufed. 


Bailey v. Croft, 


Nov> 10. 


Plaintiff having been partner in trade with Ben^ 
mtf and having diflblved partnerfhip, upon a ftate- 
ment of accounts between the parties, they agreed on 
a confiderablc balance, as due from the * Plaintiff to 
Bennety in part payment of which, the Plaintiff gave 
Bennet his acceptance of a bill for 1349/. i6j. Bennct 
had indorfed this bill and delivered it to the Defendant, 
who advanced to him thereon 500/., and it was agreed 
between them that 300/. more fliould be raifed on the 
bill for the ufe of the Defendant, to whom Benmt was 
indebted in a greater amount than the whole contents of 
the bill. The Plaintiff and Bennet afterwards difeover- 
ing that the real balance of accounts between them had 
not been correftly afeertained, were defirous to refer the 
accounts to arbitration, and in order to remove the ob- 
Itacle which would arife from the bill which had been 
already given, and had been put into circulation, they 
agreed that that bill Ihould be given up, and that a bill 
of the like date, and with the like fccurities, for fuch 
other fum of money as the arbitrators (hould award to 

be 


In order to fa- 
cilitate the making 
of an agreement, 
for which there 
was AifTicient con- 
fideration, between 
the Plaintiff and 
a third perfon, the 
Defendant, who 
received no bene- 
fit to hinifelf by 
the agreement, 
became parly 
thereto: Held, 
that as tlie agree- 
ment was fuch as 
the Plaintilfwoiild 
nut have made, 
uiilcfs thi' Defend-, 
ant bad acceded, 
there was a I’ufli- 
ciciit confideratioxi 
for the Defend- 
aiifs promife. 
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be the balance due» (hould be accepted by the Plaintiff^ 
and delivered to Bennet ; and upon their application to 
the Defendant to accede to this agreement, he agreed to 
deliver up the bill of 1349A i6x. id.^ and to accept a like 
bill for the amount to be awarded; whereupon the Plain- 
tiff and Bennet fubmitted their accounts to arbitration. 
The arbitrators awarded that the former fuppofed ba- 
lance, fccured by the Plaintiff to Bennet^ was too much 
by 318/. IX. The bill not being given up to the Plaintiff, 
he declared upon this tranfadion, and ftated, that in 
confideration of the mutual agreement, and in confidera- 
tion that the Plaintiff had undertaken to accept a bill for 
the fum to be awarded in exchange for the firft bill, 
Bennet and the Defendant undertook to give up the firft 
bill ; and averred a requeft and refufal by the Defendant. 
Upon the trial of this caufe before Mansfield C. J., at 
the fittings at Guildhall after Trinity term 1812, a verdi£l 
was found for the Plaintiff. 

Shepherd now moved to fet afide the verdidb 

and enter a nonfuit, upon the ground, which he had 
alfo urged at the trial, that there was no confidera- 
tion moving from the Plaintiff for the promife of the 
Defendant. 

Maksfield C. J. The Plaintiff agrees to give a new 
bill, which will impofe a liability on him, and that is a 
confideration beneficial to the Defendant. 

Heath and Chambre Js. concurred in refufing the 
application. 

Gibbs J. Suppofe the agreement had ftood merely 
between the Plvntiff and Bennet / no doubt there would 
have been fufiicient confideration as between them. The 
Defendant is included in the treaty, becaufe he is the 
holder of tho bill : he is taken in on Bennef^ account, 
and in confideration of what the Plaintiff agrees to do 

beneficial 


1812. 


Bailey 

V. 

Croft. 
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beneficial to Bennet, the Defendant^ on Btnnifs account^ 
agrees to do this. The Plaintiff certainly would never 
have entered into this agreement to refer and give a new 
bill for the balance found, unlefs the Defendant had 
come into the meafure, and agreed to give up this bill : 
the Plaintiff would never have left this bill outftanding 
in the hands of the Defendant, expoling himfelf to have 
the amount of both bills recovered againft him. In 
giving the fecond bill, the Plaintiff gives that which is 
beneficial to Bennet: and the giving up the former bill is 
part of the equivalent paid for the doing tliat which is 
beneficial to Bennet: it appears to me, therefore, that 
there is a fufllciciit confideration for the promife. 

Rule refufed. 



V. 

Caoft* 


Mucklow V . St. George. 

'J'HE Defendant, in 1802, gave a promiffory note for A promife made 
the amount of a debt due to the Plaintiff ; and after- benc- 

Wards went to Ireland^ where he took the benefit of an adU^to'pay^an^ 
infblvent a£lr. Since that time the PlaintiflF’s fervant had debt by infbil- 
afked the Defendant for the debt, whereupon he inquired 
how much was the amount, and being told between 60L amount, or time 
and 70/., he anfwered, that he was not able at that time pa>Tnent, will 
to difeharge it, but that his friends were about to do ajfumpjit 
fomething for him, and he would pay the debt by inilal- the debt, 
ments. At the trial of an a£lion upon the note, the 
Plaintiff relied upon this as evidence to eftablilh a new 
promife to pay, and was nonfuited. 

Vaughan Sexlt. now moved to fet afide the nonfuit 
and have a new trial. Pic contended that this was as 
good evidence of a fubfequent promife to pay, as had 

fufficed 
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i812. 

MucKtow 


V. 

St. George. 


fuiTiced in the cafe of Bryan v. Hcrfeman^ 4 Eaji^ 599. 
This amounted to a promife to pay the debt by reafon- 
able inflalments within a reafonable time. 


The Court exprcffed their diflent from this propofi- 
tion, and obferved that this cafe was not like the cafes 
under the ftatute of limitations; this evidence might 
fullice under that ftatute : and Mansfield C. J. faid that 
the cafes upon the ftatute of limiutions had indeed gone 
to an enormous length : there never w.is fuch another 
cafe as that which had been cited. 

Rule refufed. 


t 


Nov, tu 


Sturgess V. Farrington. 


In covenant for '^HE Plaintiff declared in covenant for rent, upon an in- 

itf tHc Defend- A 1.. r % 11 i* rir. -1 -r^r 1 t 


rent, 

ant pleaded that 
he was under^ 
tenant of parcel 
of certain ^pre- 
mifesy for the 
whole of which 
the Plaintiff, his 
leffor, had cove- 
nanted to pay rent fet out a covenant by the Plaintiff to pay the rent to his 


denture of lease made by himfelf to the Defendant, of 
certain premifes, at Col.perann. The Defendant pleaded 
that the Plaintiff held the premifes, together with other 
hereditaments, under an indenture of Icafe, dated tlic 
7th of February 1807, whereby Roberts and Valentine 
demifed the whole to the Plaintiff, at 100/. rent, and he 


to the landlord 
paramount, and 
ihewed that he, 
the Defendant, 
paid to the land- 
lord paramount, 
under threat of 


Icffors, and flicwcd that the Plaintiff afterwards, by the 

indenture declared on, demifed parcel of the demifed 

premifes to himfelf, the Defendant; and that Roberts 

and Valentine affigned to Powell the reverfion in the 

freehold expe£lant on the term demifed to the Plaintiff ; 

diftrcft, mere rent before the rent claimed became due, two years^ 
than he owed to ' ^ 

the Plaintiff ; the 

Plaintiff traverfed that any rent was due from himfelf to the landlord paramount. Held 
that this replication was not fupported, by proving that the Plaintiff had affigned his 
term in the refidue of the premifes to who afligncd them to the Defendant, wha 
covenanted to pay in difeharge of the Plaintiff the whole rent referred to the landlord 
paramount. 

I rent 
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rent at loo/. per ann. became due from the Plaintiff to 
Powllf who required from the Defendant payment 
thereof, under a threat of a diftrefs, to avoid which, the 
Defendant paid to Powell that money. The Plaintiff, by 
his replication, t6ok iffue upon this pica, and traverfed 
that the looL per ann. was ,due from Iiimfelf, the Plain- 
tiff, to Powell. Upon the trial of the oaufe before 
Mansfield C. J., the Plaintiff, to fupport this iffue, proved 
that he had afligned to Kingjhury his unexpired term in 
the refidue of the premifes, not included in the demife 
to the Defendant, under a covenant on the part of Kings- 
bury^ that he would pay the whole lool. per ann. rent 
referved to Roberts and V ilentinc and he proved that 
Kingfoury had afligned that intereft to the Defendant 
himfelf, who was bound by a limilar covenant to dif- 
charge the loo/. r^ntj wherefore, as the Plaintiff con- 
tended, that rent was no longer payable from himfelf to 
Powell. Mansfield C. J., however, nonfuited the Plain- 
tiff, with liberty to move to fet afidc the nonfuit, and to 
enter a verdift for the Plaintiff for 15/. upon any of the 
i flues, if the Court (hould be of opinion that the repli- 
cation was proved. 

Befi Serjt. accordingly now moved, contending that 
the 100/. rent had not accrued due from the Plaintiff to 
Powells but the Court were unanimous that, inafniuch 
at the title was fpecially dated by the plea, if the De- 
fendant had meant to infid that the Defendant, as the 
aflignee of Ktngjbitry^ was, as between the Plaintiff and 
the Defendant, precluded by his covenant from afferting 
the Plaintiff ^s liability to pay the loo/. rent, he ought to 
have fpecially replied the fa£ls upon which that quedion 
might arife, by way of confelfion and avoidance ; but 
here he had contented himfelf with denying that the 
rent was due from himfelf ; whereas it was mod cor- 

redllj^ 


1812. 

Sturgess 

v. 

Farrington. 
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l8l2> 


Sturoess 

V. 

FABRIKGTOil. 


redly ftated to be due from the Plaintiff to Powtil, who 
might have diftrained upon the premife8> and avowed 
upon the Plaintiff; and they 

Refufed the rule. 


K«v. It. 


Reed v . Taylor. 


If a PlaintiiT 
declares that the 
Defendant mallei- 


^HIS was an adion for a malicious profecution. In 
the firft count, the Plaintiff declared that he was a 


oufly and without good fubjcd, had never been guilty of perjury, &c., and 
pref^edanindidt- Defendant, malicioufly intending to injure him, 

ment, fetting it &c., at the general feilion of oyer and terminer, holden 

forth, the aver- £Qf jjjg county of Middlejex, falfely, maliciou/ly, 

"fume^^esin *"‘1 without any reafonable or probable caufe what- 
the indidlment foever, indided the Plaintiff “ for that theretofore, &c.,’* 
fetting out verbatim the whole indidment, which con- 
bable caufe pre- tained twelyc aflignments of perjury, ftated to be com- 
feired, although mitted by the Plaintiff in an affidavit by him made in a 

tllCrC SfOOu * 

ground foR others pending in Chancery, before a matter of that 

of the charges pre- court, touching eight feveral payments and tranfaAions 
ferred. therein fworn to : the PlaintiiF then proceeded to fliew 


that the indi^lment was removed into the Court of 


King’s Bench) where he was tried and acquitted. In 
the fecond count, the PlaintifF ftated that the Defendant, 
at the faid general feflion of oyer and terminer, falfely 
and malicioufly, and without any reafonable or probable 
caufe, indiAed the PlaintiiF for wilful and corrupt per- 
jury, in a certain affidavit before then fworn by the 
PlaintifF before the mafter in Chancery. This caufe 
was tried at the fittings at Wejlmi^er^ after Trinity 
term iSza, before Mansfield C. J., when the Defendant 
produced evidence as to three of the tranfa£lions upon 
which the perjury had been alfigned, (hewing that the 
8 parts 
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parts of the affidavit relating thereto, were untruly 
fworn, and that, in matters which mtift h^^ve lain within 
the PlaintifTs own knowledge. As to others of the 
tranra£lion8, it appeared that the Plaintiff had truly 
fworn in the affidavit, and that there was no probable 
caufe for the affignments of perjury on thofe tranfac- 
tions. The jury found a verdiA for the Plaintiff with 
900/. damages, which the Plaintiff entered on the firft 
count only. 


1812. 



V. 

Taylob. 


Shepherd now moved for a rule nifi to fet alide 
the verdict and have a new trial. He jpon tended that 
the verdift could not be fupported upon this declaration $ 
the charge was, not that the Defendant had inferted 
fome groundlefs affignments in his indictment, but that 
he had preferred the whole indictment fet forth, without 
reafonable or probable caufe: if there were rcafonable 
or probable caufe for any one affignment, that iffue 
could not be with the Plaintiff: ^ut there was abun*- 
dant caufe, both reafonable and probable, for >feveral of 
thefe affignments. It would be of very ill confequence 
to public juffice, to hold, that if there were in an indiCt* 
ment for perjury any one count or affignment that was not 
proved at the trial, the profecutor would lie open to an 
aClion for a malicious profecution. Tn none of the 
decided cafes had it been held, that a probable caufe 
being found for fome of the charges, damages given for 
preferring the others could be fupported. Thefe charges, 
too, all arife out of one affidavit and one oath. 


Mansfield C. J. llie queftion is, whether, if a 
man prefers an indiCIment containing feveral charges, 
whereof for fome there is, and for others there is not 
probable caufe, this does not fupport a count for pre- 
ferring that indidmenl without probable caufe, I am of 
opinion that it does. Tou mention no precedent for 
VoL. IV. U u this 






V, 

TAXim, 
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this ground of your motion^ and therefore I do .Mt, 
know how we can. grant it* 

Gibbs T. To fupport this aflion there muft be 
want of probable caufe and malice. The charge here is 
not that the Defendant imputed perjury without pro-^ 
bable caufej but that he preferred that indictment with- 
out probable caufe. There is no probable caufe for 
fome of the charges in the indiClment, therefore this 
indi^lment is preferred without probable caufe. 

Rule refufejd* 


Demandant ; » Tenant ; ■ 

Robinson and Others^ Vouchees* 


Where a rcco- OHEPHERD Serjt* moved that a recovery might 

beTompIeted^iii^^ under the following circumftances. The writ 

the term in which of fummops was returnable in the lail Hilary term, the 

it was intended, acknowledgment of Rohinfon and his wife, two of the 
through the re. , , , . . . . , n , i , 

fufal of otic of the vouchees, had been taken in December lait, but the other 


vouchees to accede 
to ity the Court, in 
a fubfequent term, 
for the benefit of 
the other parties, 
permitted it to be 
completed. 


vouchee, who had an undivided intereft in the property^ 
the fale of which was to be effedf uated by this recovery, 
on being applied to to execute her acknowledgment, re- 
fufed to do it, complaining that her companion, whom 
ihe had authorized to negotiate a fale of the ellate, 
which was of confiderable value, had fold it for 50/. too 
little, and it was not till the end of Trinity term that (he 
had been perfuaded to concur in executing the con- 


veyance. 


The Court faid, that feeing this was not the negligence 
of the attorney, the ordinary caufe why recoveries are. 
delaj^ed, the application might be granted* 

6 . Rule abfolute* 
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tSl2. 

Hill v. Wilkinson and Wife. iV<w. n. 

QHEPHERD Sent, moved for a diflringns to compel The affi<kvit of 

kj . /V- * . 1 L T'v r ■ j lervice of a fum- 

an appearance, upon an affidavit “ that the Deiendant ^nade in 
had been ferved with a fummons, purfuant to the late order to move for 
aa of parliament* 51 G. 3. r. 124. /a., by delivery 
tlieieof to a fervant of the Defendant, at his dwelling of the fummons 
houfe, and that his wife had fince acknowledged that 
her hulband had received the fummons, and had pro- 
mifed payment of the debt.** The Court were of opi- 
nion that this fervice was fufficient; but refufed, as 
they had before repeatedly done in like cafes, to grant a 
dlflringas upon fuch an affidavit, whereby the bailiff 
took on himfclf to adjudge that the form of the fum- 
mons v/hich he ferved, fufficiently complied with the 
dirctlions of the aft, a matter of which the Court alore 
were to be the judges, when the fummons* ffiould be 
fet before them in htec verba. Shepherd then procured 
another affidavit fetting forth the tenor of the fummons, 
whereupon the Court granted the difiringas. 


John Hutchison v. Birch and Another, it. 

Sheriffs of London. 


^RESPASS* The Plaintiff declared that the De- 
fendants, with force and arms, broke and entered 
the Plaintiff’s dwelling houfe, and forced and broke 


A flierlff h.^ving 
entea'd ai the 
open doors of an 
houfe, need not 
demand to have 


the inner doors opened to him before he breaks them In order to take, under a writ of 
feri facias^ f^ds which are within them. 

A iheriff may enter a houfe to fearch for the body of a debtor, under a writ of capuu 
ad fiitisfaciendum. 


Uu 2 


open, 
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tfao 


1812. 


Hutchison 


r. 

Birch. 


open, broke to pieces and damaged divers doors of the 
PlaintifF, of and belonging to his dwelling houfe, and 
divers locks, ftaples, and hinges thereto belonging, 
and wherewith the fame doors were there locked and 
faftened, and alfo feized and took, and converted to 
their own ufe, divers goods of the Plaintiff there found. 
The Defendants pleaded, firft, the general iffue, and fe- 
condly, as to the trefpalTcs above enumerated, they pleaded 
that a writ called a tejlatum fieri facint bad iifued at the fuit 
of Arnaud Lewis ^ dire£led to the Defendants as flieriffs of 
commanding them to levy a 1 8/. 5/., and 28/. cofts, 
upon the goods of William Hutchifon^ which writ, in-* 
dorfed to levy 250/., was delivered to the Defendants ; 
and that the chattels in the declaration mentioned, before 
and at the faid times when, &c., were in the dwelling 
houfe in which, &c., within their bailiwick, and were 
the joint property of William Hutchifon and the Plain- 
tiff; wherefore the Defendants being fuch (heriffs, 
afterwards, and before the return of the writ, to wit, 
at the iirfl of the faid times when, &c., entered into the 
dwelling houfe, the outer door thereof being then opcni 
to feize, take, and carry away the faid goods, for the 
purpofe of making the monies by the writ direfled to 
be levied upon the faid William Hutchifon^s undivided 
moiety of fuch goods, and becaufe the Plaintiff tfien and 
there, before the Defendants could take and carry away 
the goods, with force and arms expelled the Defendants 
from the faid dwelling houfe, they, being fuch (heriffs, 
did then and there, before the return of the faid writ, 
re-enter into the faid dwelling houfe, in order to feize, 
8cc., and did feize, take, and carry away the faid 
goods, for the purpofe or making the laid monies to be 
levied upon W, Hutchiforfs moiety thereof, as it was 
lawful for them to do ; and becaufe certain inner doors 
of and belonging to the faid dwelling houfe, at the faid 
times when, &c., were (hut, locked, and faftened, with 
S the 
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the frid locks, ftaples, and hinges, fo that the De« 
fendants could not feize, take, and carry away the goods 
aforcfaid, to make the monies aforefaid, upon If'. Hutcii- 
fon’i moiety thereof, or execute the faid writ, without 
forcing and breaking open the faid inner doors, the De- 
fendants, while they fo continued in the faid houfe, did 
force and break open the faid inner doors, and in fo 
doing did neceflarily a little break and damage the fame, 
and a littb break to pieces, damage, and fpoil the faid 
locks, &c. To this plea the Plaintiff demurred, and 
alTigned for caufe, that although it was therein alleged 
that the Defendants did force and break open the inner 
doors of the dwelling houfe in which, yet it was not 
therein ilatcd or alledged that the Defendants, before 
they forced and broke open the faid inner doors, made 
any demand or requeft of admittance, or leave to enter 
the faid inner doors, or any demand or requeft of the 
keys thereof j or that no perfon was prefent or ready to 
give admittance through the faid doors to the De- 
fendants, nor was any caufe or reafon alligned why the 
Defendants did not demand admittance or leave to enter 
the fame. The Defendants joined in demurrer. 

Vaughan Serjt., in fupport of the demurrer, faid, therq 
were two queftions in this cafe : firft, whether the (heriff 
can break any inner door of a houfe without previoufly 
ftating his purpofe, and demanding the keysj and, 
fecondly, fuppofing that fuch demand is neceffary, whe^ 
ther he can avail himfelf of his authority without (hewing 
in pleading that fuch demand has been previoufly made. 
The fame principle which requires a (hcriff to alk ad- 
mittance and Ihew his authority at the outer door, before 
he can prefume to break it, alfo requires that he (hould 
make a requeft for the inner doors to be opened to him : 
that principle is, that the procels of the law (hall be 
executed as tenderly as polEble, and that although the 
U u 3 law 
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law will juftify the ufing fo much force as is nectary 
for the completion of his purpofe, it will juftify no 
greater degree of force than that neceffity demands. It 
is to be prefumed that the procefs of the Jaw will be 
refpefted and obeyed, as foon as the flierifF^s intention 
is communicated, and that no rcfidance will be oppofed 
to it: but, until notice or demand, the officer of the 
law cannot be known. And even if a violent re-entry 
could have been juftified at the moment of the expul- 
fion of the flieriff, yet it is to be inferred from the lan- 
guage of this plea, that a confiderablc time intervened 
between the cxpulfion and the re-entry ; for the plea 
only dates that the Defendants, before the return of the 
writ, re-entered. And after fuch an interval as may be 
prefumed to have taken place, the fecond entry of the 
flieriff ought to have been attended with the fame for- 
malities as the iirft. Secondly, if a requeft was necef- 
fary, it ought to be exprefsly averred in pleading that it 
was made, or at lead it Ihould appear upon the plea 
that the breaking of the doors was necelTary, which the 
Defendant has here omitted to (hew. In fuppqrt of 
thefe propofitions he referred to RateVrffe v. Barton^ 
3 Bos. Pull. 223., which he faid was precifely this 
cafe. There Lord ^Ivanley C. J. faid, that it would be 
carrying the law upon this fubjefil to an alarming ex- 
tent, if the Court fliould hold that becaufe a man might 
happen to owe money in any part of England^ the 
flieriff of the county in which his houfe was fituated, 
might break open every door and every trunk in which 
a man might be concealed; and that, as often as he 
thought proper, fo as it were before the return of the 
Writ. It appeared to him that the Jaw had gone quite 
far enough on that fubjeCt. It had been faid that the 
outer door of the houfe is the man’s cadle, but that the 
inner doors may be broken open for the p.urpofes of civil 
procefs. It had nevjer been faid, Jiowever, that the 

officer 
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might juftifjr breaking inner doors without 
averring a previous demand of peaceable admittance, or 
fhewing why fuch violence was necelTary.” And 
Heath h in his judgment in that cafe, fays, The plea 
appears to me to be bad, becaufe it ftates no demand of 
admittance, and I (hall give my opinion upon that point 
alone. The law of England^ which is founded on 
reafon, never authorifes fuch outrageous z 6 ks as the 
breaking open every door and lock in a man’s houfe 
without any declaration of the authority under which it 
is done.” JFiite v. Whitfbeire^ Cro. Jac* S 55 ‘f ^ 

fully reported in 2 Ro. Rep. i37-i but the beft report of 
the cafe is in Palm. 52. Trefpafs for breaking the 
inner door of the houfe : the Defendant pleaded that he 
entered to make execution upon the goods of the Plain- 
tilF under a writ of fieri facias^ and Jie doth not aver that 
the goods were in the houfe, and Nicholas Hyde there 
urged that it was not lawful for the flieriff, upon an 
execution at the fuit of a common perfon, to break the 
door of the houfe, and cited Seymaynds cafe, 5 Co. Rep, 
92. ^rd ref. In cafes where the King is party, before 
the (hcrilF breaks the door, he ought to fignify the caufe 
of his coming, and to make requeft to open the doors^ 
and cites 18 Edw. 2. ExecuU 252. 
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Pell Serjt. contrh. Both the cafes of Radcliffe v. 
Burton^ and White v- Whitjheire^ are diredily in fup- 
port of this plea. In the former, which was quite dif- 
fimilar to this cafe, the iherilF entered in fearch of 
the perfon of a Defendant, whom he did not knoW| 
nor aver, to be in the houfe: here the iherifF enters 
to take goods, which he does knpw and ayers to be 
in the houfe. And all the Judges there proceed on 
fhe manifed diHinAion between an entering to make 
fearch, and an entering to take a perfon who was 
in the houfci 3 Bos, isf Pull. 22^^ As to the latter 
V u 4 cafe^ 
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cafe, although the report in RolU is more at lengtjji, it 
does not ftate this point fo diftinfily, but in the report 
in Palmer the point appears, and the Plaintiff had judg- 
ment thereon: and in Palmer^ although Doddridge and 
Haughton faid fomething on the third point, about re- 
fufing admittance, which is not noticed by either of the 
other cotemporary reporters, yet on the fecond point, they 
decided againft the FlaintifF. Pafeh. 4 Ednv^ 4. pU 19. 
Catejhy (hewed that a writ of fieri facias was directed to 
the (herifF of Middlefex to levy execution for one upon 
a recovery had by the faid againft one J?., whereupon 
B. put all his goods into a cheft, locked and (hut up ; and 
then the (herifF broke the door of the houfe, and entered 
into the houfe, and took away the goods with him. And 
the queftion was, whether the (herifF did any wrong or not. 
Littleton^ and all his companions, held that the party might 
have a writ of trefpafk againft the (lierifF for the breaking 
of his door, notwithftanding the fieri facias : for the fieri 
facias (hall not excufe him for the breaking of the houfe, 
but for the taking of the ^ods only, quod nota^ &c. 
13 Edw. 4v9. acc.f fo that, as Lord Mansfield C. J. re- 
marks in Lee v. Ganfel^ i Coivp. i., they held that the 
breaking of the trunk was not adlionablc. 

Vaughan in reply. The cafe from the year-books is 
very diftingui(hable ; it is not contended that the (heriff 
might not break a trunk in the houfe, when he had 
entered without force. It does not appear by the cafe 
of Ratclijfe V. Burton^ that the perfon was not in the 
houfe at the time of the (heriff’s entry: it muft be 
taken that he was there. In the cafe of Burdett v. 
Abboti 14 Eafi^ I., it w::i admitted that it was necefFary 
for the (herifF to demand admittance before breaking the 
outer door: it v equally necefFary to demand admit- 
tance before breaking an inner door, and no necelFity for 
breaking it is averred. 

Mansfield 



IN ms Firt*tbibi> T«ab or GEORGE IIL 


6aj} 


II^MSFiELD C. J. In this cafe an aAion of trefpafs. 
is brought for breaking an inner door of a houfe. The 
ground of the plea is, that a debtor, againft whom an 
execution had iflued, had an undivided moietjr of certain 
goods, which were in this houfe, in a room which was 
locked up, fo that the Ihcriffs could not get at the 
goods, and that in order to get at tliem they broke the 
door of the room, and took the goods ; and it is objeded 
to this plea, that it is not Ihewn that there was any 
previous demand made of the Plaintiff to open the door; 
the queftion therefore is, whether any fuch privilege 
belongs to the inner door of an houfe, that admittance 
is to be alked before the officer can break in. All the 
cafes agree that fuch a privilege attaches to the outer 
door of a dwelling, becaufe, according to the language 
of the books, it is the owner’s caftle: but no cafe is 
cited in which it has been held tha'l the fame privilege 
belongs to the inner door of a houfe } and until I faw 
this demurrer, and heard fome of the diffa that have 
been cited, 1 did not apprehend that it had ever been 
attempted to diftinguilh between the inner doors of 
rooms and other inner doors, as thofe of clofets, cup« 
boards, trunks, and the like. Suppofe there are ten 
rooms in a houfe, and goods in each, is it neceffary to 
make a demand for opening each door ? As to the cafe 
of Ratcliffe V. Burton, there is a very foHd diftind^ion 
between that and the prefent cafe. There was no aver- 
ment at all that the debtor was in the houfe, and it 
muft be taken that he was not there : and Lord Alvanley 
doubted whether, notwithftanding that fa£l, the Iheriff 
might not juftify going in» if the outer door were open, 
to fearch for him: but it is not neceffary for us to 
decide that point i it is enough juftification for this 
cafe, that the goods were in the roo^, and that the 
Iheriff could not get at them without breaking the door. 
It is urged that Lord Alvanltf thought the plea muft 
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contain an averment " ibewin^ why fuch violence was 
ncceflaryj” but this plea does fliew it; «becaufe tKt 
iheriff could not otherwife get at the goods.” 

Heath J. I am of the fame opinion. If in Had^ 
tltffe V. Burton I faid that a demand was nccclTary be« 
fore breaking an inner door^ I do not recolleA it : blit 
as I have no reafon to doubt the accuracy of the re- 
porter, I fhall prefume that his account is right : but if 
fo, the opinion certainly was extrajudicial; for it was 
unneceflary to decide in that cafe whether a previous 
demand were requifite or not, in order to take goods 
or the perfon found in the houfc : the point there was, 
whether the Iheriff could break the inner doors to fearcH 
for a perfon not in the houfe. 

Chambkb J. I Can entertain no doubt upon this 
queftion. The cafe of Ratcltffe v. Burton is, in the 
main, right, though feme of the points affcrted in that 
cafe may not be tenable. But that cafe has not the 
leaft refemblance to this. There the plea claimed a 
right to break inner doors in order to fearch for and 
arreft. As to a demand being in every cafe ncceffary, I 
do not fee how any execution could proceed, if the 
officer were to ftop between the opening of every 
drawer and box, to make a frelh demand for the next to 
be unlocked. The argument that has been raifed for 
the Plaintiff upon the averment that the Defendants 
re-entered before the return of the writ, is hot well? 
founded : there is nothing in this' plea to ihew that the 
whole was not one continued tranfailioh. If there had 
been any extraordinary violence or unneceffary mifchief 
committed by ihetiffs in executing their authority, 
that ought to hive been ihewn by way of replicaUon 
and new aflignment. I very much thifik that the iheriff 
may in every cafe break ah innb dootj but it is not 

necelTary 
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iie<;eirary to decide that point, becauie, upon the form 
of the plea, I think that the plea is fufficient. 

Gidbs J. I am of the fame opinion with xny Bro« 
thers. The argument is, that becaufe a demand and re* 
fufal are neceflary to jullify the breaking of an outer 
door, therefore the like demand and refufal are neceflary 
before breaking open an inner door : but no authority is 
cited in fupport of that propofition. The cafe of RaU 
eliffe V. Burton rather makes againfl;, it* Let us fee then 
what the law is» The fherifF cannot break the outer 
door without a demand ; but after the (Itcriff has entered 
the houfe in which the perfon or the goods of the De- 
fendant are contained, (omitting the queftion of breaking 
doors for the purpofe of fcarcli,) I take it to be clear, 
that he may break open any door within the houfe 
without any further demand* If* the Defendant flands 
with the key, and offers to open the door, and the 
{heriff unneceflarily breaks it, or ufes any other unne* 
ceflary violence, that ihould be made to appear by way 
of new aflignment; it mu ft certainly be taken as a fad! 
upon the pleadings in Ratclijfe v* Burton^ that the debtor 
was not in the houfe. But this plea fufficiently fhews 
that the Defendants were authorized to take the goods, 
that the goods were in the houfe, and that the Defend- 
ants broke the doors in order to take them. It is to be 
gathered from this plea that the expul fion and re-entry 
form one tranfa^Iion : for the plea fays, that before the 
return of the writ, to wit,* at the fijrft time mentioned in 
the declaration, tiie Defendants entered, and the Plain- 
tiflF expelled them, and that the Defendants, then and 
there, which mull be taken to refer to the faid firft time, 
re-entered into the houfe to "take the goods, and while 
they continued in the houfe, and before the return of 
the writ, they broke the doors. A pleader always takes 
care, when he is defending under the authority of a 
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writ, that every material allegation (hall have that guard 
about it| of an averment that the a£t was done be- 
fore the return of the writ; and as to the objeftion 
that the Defendants do not aver any neceflity for 
breaking the doors, they aver that which is equi- 
valent, for they ftate, that the doors were locked, fo 
that the Defendants could not take the goods with- 
out forcing the doors ; which is as good an averment 
of the neceflity of fo doing, as if they had employed 
the word ncceflarily. I therefore think, t}?at the judg- 
ment muft be for the Defendants. I fay nothing on 
the cafe, where the flierifF, finding the door open, enters 
to fearch for the perfqn of a Defendant, but I Ihould 
think that he would in that cafe be juilified, if he had 
a reafonable ground to believe that the perfon was in 
the houfe ; becaufe, ^ if he had information that the 
perfon was in the houfe, and ihould return f/on ejl 
inventus^ without going to take him, and it ihould be 
proved that the perfon really was there, I think the 
flierifF would be liable to an adlion for a falfe return. 

Judgment for the Defendants. 


Langhorn V. Hardy. 


'JpmS was an a^ion upon a policy of infurance, ** at 
and from Gottenhurgh to any port or place of dif- 
charge in the Baltic^ upon any kinds of goods and mer- 
chandizes, and alfo upon the body, tackle, &c. of and 
in the good ihip tlie Elizabeth ; beginning the adventure 
upon the faid goods and merchandizes from the loading 
thereof aboard the faid ihip.” And the infurance was 
dared to be on coffee and fugar.” Upon the trial of 
tins caufe at Guildhall^ at the fittitigs after Michaelmas 

term 
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term t8ii> before Mansfield C. J.9 it appeared that the 
vefTeh after failing from Gottenburgh with her cargo^ 
was captured in a manner which made the lofs to come 
clearly within the terms of the policy» if the rifk ever 
aftached ; but it was proved, that the cargo, like all 
other colonial produce deftined for the Baltic atAhe 
prefent period, had been put on board the (hip Elizabeth 
in London^ and had not been unloaded and re-fliipped on 
her arrival at Gottenburgh^ but continued on board with- 
out being (hifted, until, and at the time of her capture. 
Confli£ling evidence was given by the contending parties, 
upon the point, whether the Defendant, at the time of 
figning the policy, knew that the cargo was put on 
board in Loudon^ and was intended* to continue on board 
during the voyage infured : and the jury, at the time of 
giving their verdi£t for the Plaintiff for a total lofs, 
exprcfsly found, in anfwer to a queldion put to them by 
the Chief Juftice, that the Defendant, at the time of 
his executing the policy, knew this fa£l. 

Lens Serjt. In Hilary term 1812, obtained a rule nifi 
to reduce the verdiil to 31/. 10/., the amount of the 
premium, which he admitted that the Plaintiff was en- 
titled, under the circumflances, to recover, contending 
that the adventure infured by this policy never had any 
commencement ; for the commencement was to be a 
loading of goods at Gottenburgh ; and that inafmuch as 
the goods never were loaded at Gottenburgh^ confequently 
the rifk never attached : to hold otherwife would in- 
volve the abfurdity of tlie rifk beginning long before 
the voyage infured had its inception. 

Shepherd and Bejl Serjts. now (hewed caufe. They 
endeavoured to diftinguilh this cafe from the only four 
cafes which they faid were at all fimilar. Hodgfon v« 
Richardfon, i BL Rep» 4 < 53 ., the iirfl of them, was a 
cafe of fraudulent concealment. There pcrifhable goods 
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1 8 1 a. were greatly damaged by having lain on board a long time' 

^ before the commencement of the infurance. The fecond 

cafe, v.Frenchi ^Eajly 130., and the third cafe, 

Haroy. that of Spitta v. Ji^codmanyante 2. 416., were alfo materially 
diftinguifhable : for in each of them, although the cir- 
cuiMlance of the Defendant’s having fubfcribed a policy 
on the outward voyages to Brazil and Gottenhurgh re- 
fpcftively upon the indentical fubjedl matter of the in- 
furaiiccs afterwards difputed, afforded a ground of pre- 
fumption that the underwriters knew they ^ere infuring 
cargoes laden before the inception of tlie voyage ex- 
prefTed in the policy, yet the jury did not exprefsly find 
that the Defendants were conufant of that fa£t ; and it 
therefore muft be taken that they were not. The fourth 
cafe, of Horneyir v. Lujbingtony ig Eajly 46., muft be 
confidered as having proceeded on the authority of the 
preceding cafes, and as differing, like them, from the 
prefent cafe, in this peculiar circumftance. It has 
never yet, therefore, been decided, that where it was 
communicated to the underwriter that the goods were 
to be on board before the inception of the voyage in- 
fured, the Plaintiff might not recover on that policy. 
The inftrument muft be conftrued, if polSble, ut res 
magis vaUat quam pereat : and the two apparently incoii- 
fiftent deferiptions of the rilk, when taken together, 
amount to this, beginning the adventure upon the 
goods, fo fooii as they ftiall be found on board at GoU 
tenburghP 

Lens and Vaughan Scrjts., contrhy were ftopped by the 
Court. 

Mansfield C. J. If there had been neither fuch an 
exprefs finding, nor fuch evidence in the caufe, we could 
not have given the policy the conftru£Uon contended for: 
cannot make tlie conftrudlion of a written in* 

ftrument 
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ftrument to depend upoQ. the knowledge which, the Be* 
fendant may happen to poflefs of faffs. This is.pre* 
cifely the cafe of Spitta v. Woodman, and both Courts 
have now determined the point. How can we get over 
thefe authorities ? If parties will be fo carelefs of fuit-. 
ing the language of their inftruments to their tranihe* 
tions, they have no one to blame for their lofles but 
themfelves. 


Role abfolute^ 
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Sherwood, Gent, one, &c. i;. Benson. n»v. i6. 


J,J/' 1 LKINS 0 N, who had been a bankrupt, being 
taken by the Defendant, the IherifF of Surry, in 
execution under a writ of capias ad /aii^adendumittxxed it 
the fuit of the Plaintiff, in an aflion, the caufe of which 
accrued before his bankruptcy, produced to the officer 
bis certificate of conformity, and demanded his releafe, 
with which the officer immediately complied. The 
Plaintiff thereupon commenced the prefent aftion againft 
the fheriff for an cfcape. 


The Court will 
not ftay proceed- 
ings in an adlion 
for the efcape of 
a certificated bank* 
nipt taken in exe« 
cutioDy releafed hj 
the fheriff upon 
produ^ion of hi« 
certificate. • 


Serjt. on this day moved for a rule mji, that 
upon payment of the cofts of this a£lionj and of tlie 
p^fent application^ proceedings in the caufe might be 
ilpd: he argued^ that if WUhiftfon had taken out a 
fummons in order to his being carried before a Judge, 
he mufti under the ftat. 5 G. 2. r. 30.1 neceiTarily have 
bejen' difeharged. It was impoflible the Plaintiff could 
recover more than nominal damages in this aftion ; and 
the payment of cofts would put him in as good a fitua* 
tion as he would be in, either in the cafe of his recovery in 
this action, or in cafe of WilhinfQri% having been dif- 

chargc 4 
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i8i 2. charged by a Judge*8 order; it was therefore reafonable 

' that this rule ihould be granted. 

Sherwood ^ 

V. 

BeMboKo The Court faid, in cafe of a fummons and appearance 

before a Judge> the matter would have come direflly 
under the cognizance of the Judge to try whether the 
debtor were entitled to his difcharge or not. Here it 
was attempted to be brought before the Court collate- 
rally; the Court would not try this caufe upon an 
afEdavit, nor could they fpeculate upon what the amount 
of damages would be. And the application muft there- 
fore be 

Refufed. 


iVdv. 17- Figes V . Adams. 

. ! 

If, upon the re. rpjj£ Plaintiff, who was an attorney, brought an a£lion 
fcrencc of an ac- X , . , , r i r j , .i- 

tion in this court, to recoVer his demand for bufinefs done, and alfo 

the arbitrator commillion due upon negotiating certain bills of 

ofa*noSwt^to be ®*change for the Defendant. Upon the trial, the Plain- 
paid by the one tiff failed to recover for bufinefs done, not having, in 
party, and a I^er delivery of his bill, complied with fome of the regu- 
adeb^by throfher lations of the ftatute ; but the whole matter was referred 
party, the party to an arbitrator, who awarded that the Plaintiff was 

ShTfaf^ler fum is Defendant in 75/., for the cofts of the 

entitled to a fet-ofr, a£lion, in which he ought to have been nonfuited ; that 
without motion. ^ Defendant was not indebted to the Plaintiff in any 
ofthe fmaller^m the commilEon ; but that the Defendant 

b enforced by at- Ihould pay fo much of the bill for bufinefs done by the 
Csurt ^11 fet^the attorney, as the Matter of the King’s 

attachment afide. Bench, upon taxation, Ihould allow ; and that the cotta 
The like fet-off of the award fliould be borne equally between the par- 
jud^gmentsfOTdebt The Matter allowed 171/. The Defendant’s attor- 
ordamagei and ney took up the award, and paid the whole fee, 28/. 7/. 



IK THE TfeAE GEORGfi nt. 

and had obtained an attachment againft the Plaintiffi 
* under which he had received 89/* 3/. confifting of 
the amount of the colU of the z&ioxif and the moiety 
of the cofts of the award. The Defendants had become 
bankrupts^ and the Plaintiff had proved under their com- 
miffion, the balance which remained due out of his 
debt of 171/. after dedu£ting the above mentioned fum of 
89/. 3/. 6i‘.f which he propofed to fet off againft that debt ; 
and before the attachment he had offered to pay the 
balance. 

Pell Serjt. had in this term obtained a tule fti/l to fet 
afide this attachment and to reftore the money which 
had been levied^ upon the ground that the Plaintiff was 
entitled to this fet-off. 

Shepherd SerjN for the Defendant^ and Bejl Serjt. for 
his attorney, now (hewed caufe : the Plaintiff could not 
avail himfelf of his crofs-demand by way of fet-off 
without a previous *fpecial application to the Court, 
which he had not thought proper to make ; and therefore 
the Defendant’s attorney, who had expended j 4/. 3/. 61/., 
one moiety of the cofts of the award, •more than he 
needed to have done, in order to preferve his lien, and 
obtain his regular attachment, ought not now to be de- 
prived of the fruit of it. In all other courts the lien of the 
attorney was paramount to the equitable claims of the par- 
ties^galnft each other, and in the cafe of Hall v. Ody^ %Bof, 
C2f Pull. 28. Lord Eldon C. J. ftrongly reprobated the in^ 
juftice of the contrary praAice, which had obtained here, 
of fetting off the cofts upon motion : and the Court then 
agreed it was fit that the praAice (hould be reconfidered : 
they therefore will not extend the praAice } and no cafe 
has gone fo far as to deprive either party of his attach- 
ment, when the other has not thought fit to apply for 
the benefit of his fet-off. At leaft the rule ought not 
Voi. IV. X X to 
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to extend to refunding that moiety of the cofts of the 
award, which the Defendant's attorney fpontaneoufly 
advanced for the Plaintiff, becaufe the latter had not 
taken up the award. 

Pill fupported his rule. 

MiiNsriELD C. L Whethet the rule ellahlilhcd in 
this court be a right one, is a matter of future confidcr- 
ation, but while the rule ftands, we ought not to take 
away the right of the party. The rule of reference 
renders the whole of thefe crofs-demands, as it were, 
one tranfadion ; and, certainly, if the matter had been 
mentioned at the time of making that rule, the Court 
would have direfted the fet-off to ftand as part of the 
terms of the referecice. The Defendant's attorney might 
have relied affured that the Plaintiff would have taken 
up his award for the fake of obtaining payment of the 
171/. j therefore he need not ^^have expended the 
14/. gj*. ( 5 ^. ; and if he knew the ptaftice of this Court, 
furcly he fued out the attachment without any rcafon. 

Gidbs J. The Plaintiff certainly would, upon appli* 
cation to this Court, have been permitted to avail himfelf 
of this fet-off. The only objeflion made to his now 
having it, is, that he has loft it by not having fo applied 
to the Court ; but I conceive that not to be the cafe. 
For if had recovered a judgment with cofts againfl 
i?., and B, had recovered a judgment with cofts againfl; 

and the party who recovered the larger fum were 
to attempt to enforce his judgment againft the other 
for more than the balance, it is clear that this Court 
would on motion ftay the proceedings. I do not fee how 
the Defendant is here in a different fituation. 

Rule abfolute for re^ppayment 
of the whole Ann. 
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Mayor v . Knowler. 


^HIS was an aflion of trefpafs for entering the Plaintiffs 
dwelling houfe, and for feizingi taking, and carrying 
away his goods. The Defendant pleaded the general 
ilfuc. Upon the trial of this caufe before Mansfield C. J. 
at the fittings at Wfiminfier after Trinity term 1812, 
a verdift was given for the Plaintiff, fubjeft to the 
opinion of the Court on the following cafe. The commif- 
fioners under an a£l of parliament 34 G. 3. c. 96., (local) 
intituled An a£k for paving, cleanfing, lighting, watch- 
ing, watering, and otherwife improving and keeping 
ill repair the ftreets, fquares, and other public paffages 
and places which are and (hall be *made upon certain 
pieces of ground in the parifhes of St. PancraSf 
Si. George the Martyr^ and St. George Bloomjhury^ or 
fome or one of them, in the county of ^Middlefex^ 
belonging to the hofpital for the maintenance and educa- 
tion of expofed and deferted young children, commonly 
called the Foundling Hofipital^^ made a rate in the form 
prefpribed in the aft upon a new-built houfe. No. 4.1 
in Hunter Street Norths within the limits of the afl 
and the local jurll'difl ion of the commifiioners, of which 
houfe the Plaintiff was the owner and proprietor, but 
which had never been inhabited or occupied : the De- 
fendant was the colleflor, and levied the rate under a 
regular warrant of diflrefs. The rate was made to the 
fame amount as if the houfe had been inhabited at the time 
of making thereof. The quedion for the opinion of the 
Court, Was, whether the commillioners were authorized 
by the proviCons of the ad of parliament, to make a rate 
upon a houfe that had never been let or occupied. By/ 3 8. 
of the ad, the cosnsds^ners were empowered to make 
rates ** upon ail aijul every p^on and perlbns who Ihould 
X X 2 inhabit. 


18I2. 


November iZi 

Under the Found- 
ling Hofpital pav- 
ing adl, 34 G, 3. 
c. 96. the land- * 
lord of a new- 
built houfe is not 
liable to be rated 
for it before it is 
inhabited. 
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inhabit, hold, ufe, occupy, pofTefs, or enjoy, any land, 
ground, houfe, (hop, warehoufe, coach-dioufe, (table, cel- 
lar, vault, building or tenement, in any of thefaid-ftreeti, 
fquares, Ac., in fuch Aims as therein are mentioned." 
By /. 53., "the firft year for which fuch rates or afleff- 
ments Ihould be made, (Eould commence for or in refpedt 
of all fuch houfes or buildings as at the date of the aA 
were, or (hould be thea crefled or built and tiled in, 
from the 24th of Jime 1 794 } and for and in refpe£t of 
all fuch houfes and buildings thereafter to be erected 
within the limits of the aA, fuch firft year (hould 
commence from the next quarter-day after the pave- 
ments (hould have been made in the front as far as the 
middle of the ftreet, fquare, or place on which they 
(hould refpeflively abut ; provided, that when any of 
the houfes or othejr buildings, after the fame (hould have 
been once inhabited or occupied, (hould at the time of 
making any of the rates or adeiTments be empty, or 
unoccupied, it Ihould be lawful for the commilSoners to 
rate and’aflefs (uch premifes refpedively at one-half 
of fuch rates or afledinents, and no more, during the 
time only fuch premifes (hould be empty or unoccupied } 
and alfo in cafe any fuch premifes after the making of 
any fuch rate or adedment (bould become empty or 
unoccupied, one-half only of fuch rates or adedments 
(hould be charged on fuch premifes refpe&ively, for and 
during fo long time as the lame (hould continue empty 
or unoccupied ; and in every fuch cafe, the faid rates or 
adedments, and all arrears (hould be paid by the perfon 
or perfons for the time being entitled to fuch premifes, 
or by the Aril or any other tenant or occupier thereof } 
and every Aich tenant or occupier thereof Ihonid and 
' was thereby authorized to deduA and retain the fame 
out of his or her rent } and the perfon or perfons for 
the time being entitled- to fuch premifes, was and 
were thereby required to allow Aicb dedudlion } and 
I where 
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^ere any faoufe> building* ot tenement* jn Te/pe£b 
whereof any rate or alTedment Ihbuld be made or 
aflefied* Ihould be let to more than one tenant*, any 
one or more of fuch tenants ihould be deemed die 
occupier or occupiers thereof for the puipofe of that 
a£l }” and it was by a fubfequent claufe further enaOed* 
** that every rate or afleflinent which flionld be laid by 
virtue of tl^t aO* for or in refpeO of any houfe* 
building* coach-houfe, (table* or tenement* which any 
ambaiTador, refident agent* or other public minifter of any 
foreign prince* or ftate* or the fervant of any fuch 
ambafiador* refident agent* or other public minifter* or 
any other perfon not liable by law to pay fuch rate 
or aflefiment* ihould thereafter inhabit* ihould be paid 
by* and recoverable from the landlord or proprietor of 
every fuch houfe* building* coach>houfe* (tables* or 
tenement* who (hould for that purpbfe be deemed the 
occupier thereof.” 




ifia. 



The cafe was argued by Se^t. for the Plaintifi* 

and Lens Serjt. for the Defendant. 

Maksfield C. J. The only doubt in this cafe arifes oil 
the claufe which gives the power of radng*yi 38.* which 
fpeaks of all and every perfon and perfons who (hall in^ 
habit* hold, ufe* occupy* poflefs* or enjoy any property 
within the limits. Taking thofe words by themfelves* 
certainly they might be fuppofed to extend to be com> 
pulfory on all and every perfon who has any fort of 
intereft in the houfes or land* and if the purview and 
general provifions of the a£l had (hewn that it was the 
obje£k of the legiflature to tax all who had any intereft in 
the houfes or land* it might be conftrued to mean all } 
but I rather think that even then* on a ftrifk conftruc- 
tion* it would not comprehend the landlord* who has the 
legal poflelfioq but does not inhabit* but only the inhabiter* 

3 him 
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him who inhabits^ who holds, who poflefles, who uftst 
who occupies, who enjoys in the ordinary acceptation of 
the words. I ihould rather think therefore it would 
only apply to inhabitants. But then comes the fe£lion that 
an uninhabited boufe (hall pay only half. It would, 
'to be fure, be a monftrous and extraordinary conftruc* 
rion, that a houfe which was unproduftive, and a mere 
foorce of expence, ihould pay the whole rate, when a 
boufe, after having been produflive, but again rendered 
for a time unprodudive, ihould pay half the rate. 
Next, in the claufe refpediing ambaifadors, why does the 
legillature ufe the words that the landlord ihould . « for 
that purpofe,” i. e. for the purpofe of paying the rate, 
*• be deemed the occupier thereof,” why fo, if the 
landlord is, in the general view of the a£l, liable ? Upon 
thefe words a ftrong ground arifes, that the legillature 
meant inhabitants only to be liable. Another infe- 
rence arifes from the claufe in /. a. for the eleflion 
of governors, which veils it in the inhabitant houfe- 
holders udio have psud up their rates, and enables them 
to eleil ar male perfons. There is nothing mentioned 
here of the owners of houfes, only of the inhabitant 
houfeholders who have paid up their rates. Another 
provilion confirms this view of the fubjed,/ 60. Any 
inhabitant reGding within the limits of this a£l, and any 
governor or guardian who fliall be liable, (hall be allowed 
to give evidence. It fays nothing of the landlord of a 
houfe I it is therefore fuppofed that the landlord is not 
liable to pay the rates, for if the lefTor was liable to 
pay the rates, there would be as much reafon to qualify 
him to be a witnefs, from which he would at common 
law be excluded by his intereft, as there is to qualify 
the inhabitants. It therefore kerns’ to me that the 
landlord is not liable before the houfe is let. 


Heath 
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* Heath h I am of jthe fame opinion. There feems 
to be great incongruity in fuppoling that a perfon who 
h^ a houfe which was never inhabited, is to pay the 
whole, and that when it is untenanted he is to pay half. 
As to the 38th claufe, I think the ftrong contrary in« 
ference arifest here, as in reCduary devifes, the iirft 
word, inhabitants, controuls the fubfequent words. If 
a teftator devifes all the refldue of his eftate and effedls, 
it will carry all his real eftate, as well as his perfonal ; 
but if he begins by enumerating his watch, plate^ 
jewels, &c., and then follows them with the words 
eftate and eSe(k$, that will not pafs his real eftate. 
I think therefore the rate is only to be afleiTed on 
the inhabitants, and that it does not extend to the 
prefent cafe. 

Chambre J. It is quite ^nneqelTary to go through 
thefe feveral claufes, every one of them ihews what 
the legiflature ipeapt. And the conftruftion con- 
tended for would be attended with this abfurdity, that 
it ml|ht be evaded by the owner’s letting his houfe for 
a week. 

Gibbs J. Probably it was the meaning of thofe whp 
penned this aft, that houfes, as foon as they - were 
fully finiflied, Ihould pay the rates, but on account of 
the difticulty of afeertaining when a houfe ihould be 
deemed completely finiihed, they have made the re- 
ceiving a tenant, the teft of it. I agree with my 
Brothers that the word inhabitant governs the other 
woMs in that claufe ; and I think, (as Heatb J. alfo faid 
he did,) that hold, occupy, poffefs, and enjoy, 
refer to wharfs, warehoufes, and matters not cap<ablc of 
inhabitancy, lituate within the dxftrift. I agree with my 
Brother Lem that the words arc capable of being ex- 
pended to comptize landlords who hold without in- 
X X 4 habiting, 
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habiting, but I think the purview of the afl requires 
the contrary conftrudion. 

Judgment for the Plaintiff. 


November it. 


FfiSE V. Parkiksok. 


If a policy be 
avoided by a mif- 
reprefentation 
made without 
frauds the afTured 
is entitled to a re- 
turn of the pre- 
mium. 

New trial not to 
be granted on the 
mere affidavit of 
one party contra- 
di^ng the wit- 
nelTes on the 
other fide. 


'jI^HIS was an a£);ion upon a policyg at and from 
Hamburgh^ or any port or ports in the £lie^ to 
London^ or any other port or ports of the United 
Kingdom. Upon the trial of this caufe at Guildhall^ at 
the fittings after the laft Michaelmas term before Mans^ 
field C. J.| the Plaintiff proved the fubfcription, lofs, 
and intereft ; and the Defendant refted his cafe upon 
a mifreprefentation n^adc to the firft underwriter at the 
time of efteiling the policy, to whom, as it was fworn by 
the broker, the Plaintiff had Hated that the ihip had 
both an Englfij licence and a French imperial li<^nce, 
whereas the fa£l: was, that the (hip had an Englijb 


licence, and a French pafs from Cuxhaven^ which 


enabled her to come down the Elbe from Hamburgh^ 
and put to fea without moleftation at Cuxhaven^ but by 
no means operated as a licence to her to trade with 
England: and it was fworn that the circumftance of 
having a French imperial licence^ made a confiderable 
diflcrence in the amount of the premium of infuriug 
fuch a voyage at the time when this policy was 
effefted. The jury found a verdi£t for the Defend^t. 


Shepherd Serjt. in Hilary term lad moved for a rule 
nifi to fet afide the verdifl: and have a new trial, upon 
an affidavit of the Plaintiff that the broker who gave 
teftimony to his reprefentation of the ihip having a 
frenck imperial licence, was Jtotally nliftaken in that' 

point> 
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point, and that the PlaindPs reprefentation upon that 18x2. 
head was, that die Ihip had a French pafs, as the proof ^ 

(hewed that (he had. He alfo fwore that at the time 

of efFcding this policy, French imperial licences had not PAaicxNCOic. ‘ 

been heard of at L/oyd^s. Secondly, Shipherd contended, 

that if the Plaintiff were not entitled to a new trial, he 

was entitled to a verdift for a return of premium ; for 

that if there had been any mifreprefentation, it was 

clearly not fraudulent, but originated in miftake ; and if 

a perfon without fraud reprefents circumftances which* 

proTe to be not true, this is, like the cafe of a warranty 

not complied with, a ground for recovering back the 

premium, inafmuch as the rilk has never been incurred. 

If this were not fo, a reprefentation would have greater 
effed than a warranty. The Court granted the rule in 
the alternative embracing both points. 


Lens Serjt. in this term (hewed caufe againfl; the 
iirft part of the rule, upon the evidence which had 
been given at the trial ; and the Court were of opinion 
that the mere affidavit of, the Plaintiff alone, unfup* 
ported, was not a fufficient ground to grant a new trial ; 
upon the fecond point, he contesidcd, that where there 
had been a mifreprefentation, whether fraudulent or not, 
the Plaintiff could not be entitled to a return of 
premium ; thirdly, that the Plaintiff was precluded bc<p 
caufe he had not claimed it at the trial. 


Gibbs 7 . Where there is fraud, there is no return 
of premium, but upon a mere mifreprefentation without 
fraud) where the rifk never attached, there mull be a 
return of premium* This buflnefs is condudled on the 
part of the aflureds, with the utmoft imprudence ; thefe 
tranfafkions are done by parol between the Plaintiff and 
Defendant, the broker only prefent, and on which fide 
his intereft leans, if he be difhoueft, 9U kqow ; as long 

as 
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Kovemier IS. 

A leflee cannot 
plead to covenant 
for rent» an aflign* 
mentf and tender 
by the aiBgnee. 


CASES IK MICHAELMAS TEJtrM 

as it 18 Ae law^ we mud admit it \ but this is one| smong 
other proofs, of the mifchierous tendency of admitting 
parol evidence of what pafles at the time of making 
written inftruments, to control them. It is clear, that 
the Plaintiff is not entitled to a new trial on the iirfl; 
ground. I think it equally clear, that the Plaintiff is 
entitled to enter his verdict on the count for money had 
and . received for the premium, but as the return of 
premium was not claimed at the trial, that cannot be 
done without the Defendant’s confent. Upon the other 
counts, the vercli^l mud be for the Defendant : if the 
Defendant will not confent, the Court mud grant a new 
trial generally. 

On the following day, Lens^ after confulting his clients, 
confented to the Plaintiff’s taking a verdift for the pret^ 
mium *, and that branch of the rule was therefore made 

Abfolutc. 


J. W. Orgill, Adminiftrator of Ann Orgill, 
V. KtMSHEAD. 

Plaintiff declared in covenant for rent arrear 
upon an indenture of leafe, whereby Ann Orgill^ 
deceafed, demifed to the Defendant and his afligns^ 
certain premifes, for the term of 35 years, wanting 14 
days, yielding the yearly rent of 6/., payable quarterly ; 
and averred the Defendant’sentry, the lelfqr’s deafh, and 
the Plaintiff’s title as her adminidrator, aud the accruer 
of the rent to himfelf fince her death. The Defendant 
pleaded, fccondly, that after the making of the faid in- 
denture, and before any part of the rent became due or 
in arrear to the Plaintiff, on the 23d day of Augufi 1804, 
he the Defendant duly afligned, .transferred, and fet over 
tp /• Rohinfon all the eftate, title, intercl^, terms of years 

theq 
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riien to come and unexpired, profit, claim, and demand, 
of him the Defendant, of, in, and to the' demifed pre> 
mifes, by virtue of which aflignment J. ReHnfon entered 
and became poflefled for the refid ue of the term then to 
come therein and unexpired ; he then averred a fimilar 
aflignment by Rebinfm to Baitr^ and his entry and no- 
tice to the Plaintiff. And that Balers after the laft 
mentioned aflignment, and always, from the time when 
the rent in the declaration mentioned became due and in 
arrear, hitherto, had been and filll was ready to pay the 
fame to the Plaintiff, and that he, Bahr^ before the 
fuing forth of the Plaintiff’s writ, on the 31ft of March 
1812, tendered and offered to pay the fame to the Plain- 
tiff, for the arrears of rent, which fum the Plaintiff 
refufed to receive from Baier^ and the fame fum 
was now brought into court, ready to be paid to 
the Plaintiff, if he would accept* it. To this plea the 
Plaintiff demurred, and the Defendant joined in de- 
murrer, 


1812. 


J. W. OaoiLn- 


V, 

Kemsiiead* 


The demurrer was arjgued by Mmfiall Serjt. for the 
Plaintiff, and Ltm Serjt. for the Defendant. 


MANsfiELD C. J. There is no pretence to fay that 
this is a good plea, for if it were, the Jeffor might be 
compelled to accept spi aflignee contrary to his inclina- 
tion, and to Ipfe his adlion of debt. The point is too 
well fettled to bear an argument. 

Chambre j. The pleader himfelf is diftreffed in 
drawing the plea, for he does not fay in his pr^trt 
that the Defendant brings the money into court, or 
that the aflignee brings it into court, he only fays it is 
brought into court. 


Judgment for the Plaintiff. 
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In a recoveiy 
where the origioal 
writ is infenfible» 
the Court will 
permit it to be 
amended. 


ffovember 19 . 

The Defend- 
ants contradled to 

fell to K. 50 
(heads of fugar# 
called double 
loaves^ at looj. 
per cwt.j to be 
delivered free on 
board a Britijh 
(hip : K. fold to 
the Plaintiff by 
the fame deferip- 
tion, and the De- 
fendants alTentecl 
to the refale, the 
fugar not having 
been delivered or 
weighed : Held 
that the Plaintiff 
could not recover 
for it in trover 
againlt the De- 
fendants> the lirfl 
vendors. 


Cooke, Plaintiff ; 


Deforciant. 


^HEPHERD Seijt. moved to amend a fine by in- 
feiting in the precipe the words ** that juftly and 
without delay they perform to John Cooie the covenant 
made between them of,” thofe words having been 
omitted ; fo that it ran thus, " command the deforciants 
two mefiuages, &c.” 

The Court granted the application, faying, that in fuch 
a cafe they could amend by c^mon fenfe. 


Austen v. Craven and Another. 

^HE PlaintilFs declaration contained two counts in 
cafe, founded on a breach of the duty which he 
averred to arife out of a fale made of fugars by the 
Defendants to Krufe, and a further fale by Kru/t to the 
Plaintiff, and alfo a count in trover for fugars. Upon 
the trial of the caufe at the fittings after Hilary term 
1812, at Guildhall, before Man^ldQ.}.,\i appeared 
that the Plaintiff liad in his two firft counts inconredly 
deferibed the contrad : it therefore became a queftion 
whether the Plaintiff could recover in trover under the 
following circumftances. On the 7th of December 1809, 
the Defendants, who were fugar refiners, entered into 
a contra^ to fell to Renol l Dr^deh, (who was the clerk 
of, and bought for the ufc of Kn^e,) 50 hoglheads of 
fugar, the quality of which was deferibed as being 
double loaves, at too/, per. cwt., 50 hoglheads of the 
quality deferibed as Turley B. at 85/., 50 hoglheadS of 
the quality called Turkey C. at 75/., and 50 others of the 

quality 
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quality called Turifj^ at 108/ , to be delivered free on 
board a BriH/h (hip. They were to be paid for at the 
expiration of four months^ allowing two months intereft, 
the feller paying all expences up to the ill day of April 
1810S after that time, if not (hipped, the buyer was 
to pay expences \ and it was agreed that Krufe (hould 
give the Defendantjs his guaranty in writing for 
R. Drefden. The feller of fugars, upon delivering them 
on board a Britijh (hip for exportation, becomes entitled 
to receive a condderable drawback, which is paid him 
by the government. The appellations given to the fe«- 
veral parcels of fugar, denoted certain qualities of fugar 
known in the trade. XPufct being in embarrafled cir^ 
cumftances, on the 30th of January^ not having then 
named any Britt/b (liip on board of which the fugars or 
any of them (hould be delivered, nor having paid for 
them, and no part of them having been delivered, he 
refold to the Defendants, at an advanced price, the 150 
hogiheads lailly named in the original contra£f ; and 
(hortly after he contraflied to fell to the Plaintiff the 50 
hogiheads of double loaves, and gave the Defendants an 
order to deliver them to the Plaintiff. The Plaintiff 
gave notice to the Defendants of Iiis intended contra( 9 ;, 
and enquired whether they had 50 hogiheads of fugars 
belonging to Krufg, and whctlier he the Plaintiff might 
fafely purchafe them of Krufe and pay him the price, 
to which they anfwered in the aihrmative, and faid that 
they had the 50 hogdieads, and would deliver tliem. 
The Plaintiff thereupon paid Krufe the price at which he 
had contradled for them, and required the Defendants 
to deliver them, which they, being unable to obtain 
payment from Krufey refufed to do, whereupon the 
Plaintiff brought tliis a£kion \ and it was urged for him, 
that although ordinarily a vendor has the right to detain 
the goods which he contraffs to fell, until he is paid 
for them, yet that thefe Defendants having told the 

Plain- 


1812. 

Avstex 


Craven. 
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PlaintiflF that he might fafcly buy and pay Kru/e^ could 
not afterwards fct up that lien. For the Defendants it 
was objefted,' that no fpecific 50 hogCheads had been fo 
feparated from the Defendants' (lock, as to enable the 
Plaintiff to recover in trover. The jury found a verdifl: 
for the PlaiiitifF, fubyedt to this objedtion, which was 
referve<l by theChief Juflicc; and in Eafter term, SifptirJ 
Serjt. obtained a rule tn/t to fet afide the verdidl: and 
enter a noiifuit, againfl which, 

Vaug/j/in Serjt. now (hewed caufe ! he relied chiefly 
on the cafe of Whitehoufe v. 12 614. where, 

after a purchafe of 40 tons m oil in one erftern, and a 
refale of 10 tons thereof, it was held, that the purchafer 
of the 10 tons could recover for them in trover, without 
any previous foparation. [The Court manifefted con- 
fidcrablc doubts upon that dcclfion : and Heath J. alkcd, 
if 10 tons had leaked out of the ciflern, to whom thofc 
I o tons fliould be deemed to belong ?] Harman v. An* 
derfon^ 2 Camp. N. P. 243. After an invoice of goods 
lying in a warchoufe at a wharf, and an order to the 
wharfingers to deliver them to the vendee, and an adlunl 
transfer made in the wharfinger’s books to the name of 
the purchafer, it was held that the right of floppage in 
tranfuit ccafcd \ and the like law, although the whar- 
finger had not made a transfer in his books. It appears 
oy the Defendant’s admiflTion, that thefe goods had been 
feparated from the bulk of their flock, for they faid they 
had the 50 hogfheads belonging to Krufe^ which they 
would deliver to the Plaintiff. If they had any 50 hogf- 
heads of that quality in their warchoufe, they inuft, 
^ftcr that declaration, be deemed to have appropriated 
them to the Plaintiff, and could not fay that they were not 
his property. [Gibbs J. Their language is explained try 
the other evidence : their admiffioh is, that they have en- 
tered into a contrafl for the fale of 200 hogflieads to 
6 Krufi^ 
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Krufe^ out of which they will deliver thefe 50 in part 1812. 

performance*3 The weight of hogfiieads of fugar varies 

but little^ and is well known in the market and every 

thing is to be intended in fupport of a verdict. ^ CRAVEN. 


Shepherd and Bejt Serjts. in fupport of the rule. It 
is not the ufage of the trade to pack the loaves which 
the refiners manufacture, into hogiheads, until they ate 
wanted to be fo packed for the purpofe of exportation ; 
and it by no means follows, becaufe a manufacturer who 
agrees to furni(h certain goods, and to pack them in a 
particular way, happens to have one parcel of goods of 
that defcription fo packeif at the time of making his 
contraCl, that the contraO: (liall tlierefore attach upon 
that very parcel. This is merely a coiuraft for certain 
quantities of fugar of certain qualities, not in cxiftence 
at the time of the contraCl. In the fule of the oil were 
feveral ingredients not found here. Firft, it was, from 
the date of flie contract, to be at the purchafl^r’s rifk j 
next, the fpccific oil was in exigence, contained in a 
particular place and vefiei named ; thirdly, Dutton and 
Bancroft^ the original owners, had made a complete 
transfer of the whole 40 tons to the Frojls , whereas 
here, even if the fugars conrraCfed for exilled in Jpeciiy 
there was nothing like a delivery to Kruje of the poflef- 
fion, nor had Krufe ever done tlut which was ncccflary 
to entitle himfelf to the pcflcflTion. The Plaintift' too 
demanded a (imple delivery of the goods, whereas, in 
order that the Defendants might avail themfelvcs of the 
drawback, he had no right to require the fugars to be 
delivered elfewhere than on board a B/itiJIj fliip, whicli 
he* omitted to name: that ftipulation is introduced int^ 
the contract for the Defendants benefit. Nor could the 
price be afeertained until the fugars were weighed off, 
which had never been performed ; for different hog- 
iheads of fugar vary much in weight, and the goods are 

f d 
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fold at fo much per cwt# HmfM v. i^eytr^ 6 £qflf 6x4, 
Buty Mrhat it ftiongery there is no proof that the De- 
fendants ever had any fugars of this quality in a ftate 
capable of being weight. 

Mansfield C. J. What the PlaintiiPs counfel fays 
would have been an anfwer to the objeftion, if there 
had been a fpecific quantity of loaves in although it 
was part of the contTa£l that they were to be delivered 
on board a Briti/i (hip, there would have been conver- 
lion enough. But certainly, upon the evidence, there is 
no anfwering the objedlion. Trover cannot be main- 
tained but for fpecific goods. Any fugars of required 
quality would have fatisfied this contra£l. It is a con- 
trad for a certain quantity of a fpecihed quality of 
fugars. I fay nothing on the cafe of the oil | there it is 
held that trover will lie for a fpecific quantity of a liquid, 
mixed with a certain other quantity of the fame liquid, 
without its ever having been feparated j how it is to be 
diftinguilhed' from the mafs, I know not ; but that cafe 
Hands quite on its own bottom : it is unlike other cafes. 

Gibbs J. We need fay nothing on that cafe, fuffice 
it, that it is very diftinguilhable from this. 

Rule abfolute. 


tSta. 

t-.— V— 

Austen 

tmiVEK. 
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Leslie v . Pounds. 


^TIIS was an action upon the cafe, brought againft the 
Defendant for negligently permitting the entrance of 
his under-ground cellar, fituatc in a public footway, 
to be uncovered during the night, per quod the Plaintiff 
fell into the cellar and was hurt. The firft count al- 
leged that the Defendant was in poffeflion of the houfc 
and cellar j the , fecond averred, that the Defendant 
opened the cellar door, and negligently left it open. 
Upon the trial of the caufe at Wejlminjitr^ at the fittings 
after Hilary te'^m laft, before Mansfield C. J., the evi- 
dence was, that the Defendant was the proprietor of the 
houfe, and Daniels his leffee \ that the latter, who ufed 
to inhabit the houfe, had ccafed fo to do about (ix 
months before the aAion brought, for the purpofe of 
having it thoroughly repaired, which was done at the 
expence of the leffee, but under the fuperintendance of 
the Defendant the leffor : no perfon flept in the houfe at 
the time vdien the mifehief occurred, but Daniels had 
fome coals in the cellar, and paid rent for the houfe 
throughout the time. On the evening of the mif- 
chief the cellar door had been faftened down, and there 
was no evidence how it afterwards became open : there 
was no other evidence of the leffee continuing the pof- 
fellion. ,The falling door had been broken off for fome 
time pail, and the commiflioners of the pavement had 
remonftrated with the Defendant on the dangerous 
ftate in which it was left : he promifed to take care of 
it, and had put down, fome boards over the cavity as a 
temporary covering. Lens Serjt , for the Defendant, 
objefled that Daniels was the perfon who was in poffef- 
fionof the houfe, and was therefore to be anfwerablefor the 
VoL. IV. Y y mif* 
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miicondud of the inferior workmen* by whofe negligence 
it muft be'fuppofed that the door was left open. The 
jury* however, found a rerdid for the Plaintiff for 20/.* 
fubjed to the point referred. 


• f 

Zens Setjt.* in Eqfier term 1812* had obtained a rule 
to fet afide the verdid and enter a nonfuit. 


Shpierd Serjt. now {hewed caufe. The Defendant 
had the actual poffelEon for the time* which rendered 
him liable* he had the foie management and difpofi- 
tionf of the houfe* and was the perfon with whom 
the commilEoners of the pavement had been difput> 
ing about making the way impaffable and dangerous. 
This is not like the cafe of a perfon who lives in a houfe 
and employs a builder under him. Although this te- 
nant might* for fom£ purpofes* bring trefpafs* yet as he 
had given up the temporary poffelEon to his landlord* 
his landlord was the perfon liable to the public upon 
this occafioi). As to the fecond count* although it is 
charged that the Defendant did the afl* it is not necef- 
fary to prove that it was done with his own Jiand : it is 
enough if he was the principal who employed the 
builders. If the aftion had beei^ brought againit Da- 
nielsy and there had been proof of the mifchief being 
dene by the woricmen of the Defendant* inafinuch as 
the Defendant is not employed by Daniels as an agent 
to repair the houfe* but repairs it for himfelf* and is* 
(riiough the Itdee defrays the expence*) to have the 
benefit of its he muft be anfwerable. Although in the 
cale in r Befw tsf Pull. 404.* Bujb v. StHnmaut it was . 
hbld an aSion Would lie againft thC principi^ fpr.mif- 
chirii done by a fervent- of his agent* yst that does not 
decide that the adion does ddt lie againft the agent. 
Asj if a fliip be run downs a^tou lies either ag|mft 

the 
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the ihip owneTy or the captain who is not' the fliip 
owmerj although the captain mi^t be afleep' in his 
cabin. And therefore eren if the Defendant were not' 
in pofleflion of the houle, he is die perfon to whom 
muft be imputed the adfs of negligence done by the; 
fubordinates employed by him. 

« 

Letts and Frere Serjts.p contri. The two counts 
Hand on wholly different grounds, and muft be difpofed 
of fcparately. As to the poifeflion of this houfe, Daniels 
had merely gone out of it to the very next door, on ac- 
count of the inconvenience of living in it durihg the 
procefs of the repairs. Daniels might bring trefpafs. 
There is no pretence that there was a joint poilbf- 
fion. Nobody flept in the houfe. The chief evidence 
of any poflellion is, that Daniels had it : he had it 
before the repairs began, he Ifill kept his coals 
there, and ftill paid rent, and if his furniture was re- 
moved, it was becaufe it would otherwife be fpoiled by 
continuing there during the time of doing ^the repairs. 
The Defendant was only an agent: he had licence to 
enter for doing thefe repairs, but never had the a£lual 
pofleflion. If premifes are in an unfafe ftate,' and 
there is np evidence how they became fo, the law 
throws the liability on the occupier. That difpofes of 
the £rft count. Qn the. fedbnd count, iirlt, the De- 
fendant is not the perfon who a£fually did the mif- 
chief i fecondly, he is not anfwerable for the z&s 6f thei 
workmen, unlefs he were hindfelf the principal, and not 
the agent: here he is the agent. Bu/kv^ Steinman is favour- 
able to the Defendant rather than to the Plaintiff, for4t 
was there ruled, th^ an agent is not anfwerable for (He 
ads of his fubUrdinate. agedts,. with which it is fiere 
fought to charge him. Stone v. Cartwigkty 6 T* 
4U« ; 
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i8lS«- Mansfield C. J. This is certainly a very lingular 

cafe. It is not neceflary to decide whether Datnels or 

I^ESLIC ' 

► the Defendant was the poflcflbr. There is a ftrong ar- 

PouNDS, gument, certainly^ to fay that the pofleflion is in Daniels^ 
not in the Defendant ; but the Defendant takes on him- 
felf thefe repairs, not as the agent of Daniels^ but as 
the landlord of the houfe. He alone is the judge of 
what repairs fhall be done, and though Daniels pays for 
♦he repairs, yet if the repairs are done fubftantially, the 
Defendant will have the benclit of it; the Defendant 
determines what the repairs fhall be, and directs the 
repairs ; he therefore Is the principal, and as a principal, 
is anfwcrable for the afts of the perfons he employs. 
And the Defendant’s own language fiiews that he con- 
fidered himfelf as the perfon whofe bufinefs it was to 
look after this, for when he is told of the dangerous 
ftatc of the property, the fays, never mind, I will take 
care of it*” He is liable for this on this fecond count. 
We think therefore that this verdi(^ may ftand on the 
fecond count, 

ft 

Rule difeharged. 


A'«v. 30 . PiRiB and Another v, Anderson and Another. 


The original 
certificate of a 
fhip% rcgillry is 
no evidence for the 


^HIS was an a£Uon upon a policy of infurance, ef- 
fe£led by the Plaintiff, as agent, upon the iliip 
jinn, Cornfoot, mztter, at and ixom London to her port 


Fluntiff upon a of loading in the Rio de la. Rlata» The intereft was 

thaf die^in*tereft^^ averred to be in three perfons, named Crawfurd, Kerr, 

the fhip is in the and CornfoQt, the mafter. Upon the trial of the caufe 
peifon^ in whom 

it is averred, and for whom he effedled the infurance as agent. 

Property in a fhip muft be proved by evidence of poflefTion in the PlaintiiC hit 
tendon^ or bailees, accompanied with a certificate of legiAry. 


at 
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at Guildhall^ the fittings after Hilary term i8ia, be- 
fore Mansfield C. J.> it appeared that the (hip had been 
loft, and in order to prove the intereft as averred, the 
Plaintiff culled the regiftrar of the port of London^ who 
produced in evidence the original regifter of the (hip, 
which, in confequencc of the lofs, had been depofited at 
the cuftom-houfe, in purfuance of the ftatute 26 G. 3. 
c. 6o« It purported to be made upon the oaths of Craw- 
furd^ Kerr^ and Cornfooty all of Greenock^ as having all 
taken and fubfcribed the oath required by the ftatute 
26 G. 3. c* 60. and as having fworn, that they were the 
foie owners of the (hip Anny of Greenock. But the affidavit 
upon which this reglftry purported to be made was not 
produced, fo that there was no other evidence of thefe 
perfons having fworn they were owners, than this in- 
ftrument, dating that they had fo fworn. The regifter 
being objefted to^ as not conftituting even primd facie 
evidence that thofe perfons were the owners of the velTel,. 
the Plaintiff tried to ftrengthen his cafe, by, proving the 
cxercifc of a£Is of ownerlhip by the parties interefted^ 
but it amounted to no more than this, that Cornfoot had 
gone to the (hip’s broker to talk with him about (topping 
the cargo as fecurity for the freight, which, as Gibbs J., 
qpon difcuffmg the rule for a new trial, obferved, not 
being followed up by any aft, amounted to nothing^ 
and that Cornfoot had given inftruftions for inferting the 
names of all the three as owners, in the bond required 
by the regifter aft. The jury found a verdift for the 
Plaintiff, Mansfield C. J. referving the point, whether 
this certificate of regiftry were admiiTible as evidence. 

In Eafier term 1812a rule nift to fet afide the verdift 
and enter a nonfult was obtained by Pell Serjt. \ againft 
which 

Shepherd and Bfi Serjts., in this term (hewed caufe. 
They contended that this cafe was materially diftin- 
y y 3 guilhable 
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gijtiChable from thofe of Frazer t. Hepl^s, ante$ 5* 
and Ttrihler v. Walpole^ 14 226 ^^ b^caufe m the iirft 

of thofe cafes it did not appear upon whofe oath.tb^ 
cettificate had been obtained^ nor that the perfon legtC* 
tered as owner was in any way privy to the regillration ) 
in the latter cafe, it did appear that the party fought to 
be charged was regiftered as owner upon the oath of 
another, and not of himfelf y but in this cafe the certi- 
ficate proved that the perfons in whom the intereft was 
averred, had taken an oath that they were owners, by 
which they charged themfelves as owners, and made 
themfelvcs liable to all the world, for all matters, in 
tefpeQ. whereof owners of that (hip might be liable : at 
was therefore evidence for all purpofes that they were 
owners j and Barley J., in Tinkler v. Walpole^ drew the 
diftin£bion between fhe cafe, which was then under the 
Confideration of the Court, of a perfon fought to be 
charged, and ** the cafe of a perfon publicly aflertlng 
that he was owner by the a£t of regiftering a veflel in 
his own name : that,*' the learned Judge faid, " might 
be primi facie evidence for him that he was owner, be. 
caufe he thereby publicly challenges all perfons that he 
is fo/' In the cafe of Robertfon v. French^ 4 130. 

Lord Ellenhorough C. J. held mere polTellion, and the 
exercife of ownerfliip, to be fufficient intereft- {jGibbs J. 
In that cafe there was an a^ual pofleflion.j Cornfoot has 
the a£tual pofieflion of this veflel. [Heath J. That can 
be evidence as to him alone.] Thcfe perfons, who go 
to the cuftom-houfe, take an oath, and regifter the veiTel 
as their own, thereby exercife as folemn and decifive an zSt 
of ownerfliip as the nature of the fubjefi matter admits of. 
Or, if there were a doubt whether the officer's entry 
were evidence of their having done that zCt of owner- 
(hip, their permitting the Plaintiff to aver intereft in 
fheir names is proof of their aflent to the regiftration. 

The 
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The legiilature have themfelves faid> that there can be 
no OMrnerfiiip of a ‘Brityb vefleh without a regiftration ; 
and in faying thatf they have neceflarily faid, that a re- 
giUration proper!^ authorized by the parties, ihall be 
the conclulive, and indeed the foie evidence, of owner- 
ihip. It will be attended with extreme inconvenience if 
this fpecies of evidence is rejected } for it is impoflible 
for a fhip- owner to adduce any other. It would be 
vain for him to proffer the bill of file conveying the 
Ihip from his vendor to himfelf, for it would Hill be 
equally incumbent on him to ihew how his vendor be- 
came entitled to the ihip, fo that the enq\jiiry would be 
endlefs ; and befides, Hnce the regider a 6 ^, a bill of 
fale is not evidence of title. Exparte Tallop^ 1 5 Vef^ 66^ 
Lord Eldon Chancellor^ fays, thefe two ad^s of par- 
liament were drawn upon this policy ; that it is for the 
public intereil to fecure evidence of the title of a iQiip 
from her origin to the moment in which you look back 
to her hiftory.’* And again ; There is no doubt, 
that if the perfon con tracing for the pufehafe, had 
taken pofTeflion, and e(Fe61ed infurances, and afterwards 
brought an a£lion upon the policy, averring that the 
'*intereft in the (hip was in him, though I agree with 
Lord Ellenhorottgh^ in Rohertfon v. French^ that it is fuf-^ 
heient facie to (hew that he dealt as owner, yet if 
it appeared in the courfe of the examination of wit- 
nelTes, that he entitled only under an equitable 
contra£l, under thofe circumllances a court of law would 
fay the averment was not made out by the evidence.’* 
It has always been the practice of the Cdurt of King’s 
Bench to receive entries of regiftration as evidence for 
this purpofe. [Gihh J. They have been a thouTand 
times received there, by confent, becaufe it faved three 
or four hours in the trial of a caufe to admit them as 
frirnd facie evidence of a fa^ the truth of which no one 
doilbted, but it was never determined that they were 
y y 4 evidexWe i 
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evidence : no one in that court ever doubted but that • 
man's faying he had title, was no evidence of his title. 
It refembles the cafe of enrolling a deed : a perfon can- 
not by enrolling it, prove that he has a good title.] 


Pe/I Scrjt, contrTt. Even if there had been proof, 
which there is not, that this regiflratlon was made on 
the Oaths of the perfons averred to be interefted, it would 
not be admiflible evidence. The fand^ion of an oath 
will not make any man’s declaration to be evidence 
of his own title. This is not, as it has been fuppofed, 
a document of a public nature, proving of itfclf that 
all the fadls therein averred are true : if it were, the 
copy of it would be evidence, as is the copy of any 
other record, without producing the regifl ration itfelf. 
Since the trial of this cafe, the fame point has been 
decided in favour df the Defendant by Lord ElUnho^ 
rough C. J. in the cafe of Flonver v. TToungy 3 Camph^ 240- 
That was an adlion for goods fold : the Defendant 
pleaded in abatement, that the goods were fold to others 
jointly with the Defendant. It appeared upon, the trial 
of the ilTue Joined on this plea, that the goods were 
flores furniflied for the ufe of a fhip, of which the other 
perfons named in the plea were faid to be part owners, 
an<l the Dcfer.dant attempted to prove this by the 
proHiidlion of the certificate of the (hip’s regiftry j but 
Lortl EHenborough C. J. held that it was no proof of 
ownerfliip.^ 

Man‘<fi1iLD C. j. It will be a great inconvenience to 
difcont'iTiQc r."* pr/dlice of receiving thefe documents, and 
I wiih that by ot‘ pari. ament the regiiler was xoA^Qprimd 
fade eviderv'e. B it on’ looking through my notes, it is iin- 
pofliDle to fay that 1 fee any thing like evidence of owner- 
fliip ill the p..rtics. I am veiy forry the obje^fion has been 
taken ; there was nobody in the court who had any 

rcafov^ 
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reafonable ^oubt of thefe perfons being the owners, but 1812. 
there can be no doubt but that the regifter is not legal 
evidence of the ownerlhip, and therefore the obje£lion q,, 

muft prevail. Andersoj?* 


Heath J. A (hip’s regifter is not a public inftru- 
ment, it is an inftrument of a private nature. 

Chambre J. The a£ls done by Cornfoot are only 
evidence, fo far as aftedls himfclf ; and there is no 
circumftance affofting the other two ; for Cornfoof% going, 
and giving in the three names for a joint bond, is 
not evidence againft them. There is no evidence of 
pofTellion in them. 

Gibbs J. No Judge who tried this caufe could fail to 
feel the ftrongeft inclination to prote the Plaintiff’s cafe ; 
but the obje£lion has been taken, and muft be decided 
according to law. It has been afked by the counfel for 
the Defendant, how property in a (hip is tp b^ proved ? 
How was it, proved before this ftatute ? By proving 
aflual pofleflion in the Plaintiff, or in thofe to whom 
the Plaintiff had committed it, or in thofe from whom 
the Plaintiff had derived his title. Any one of thefe 
ways will now fuffice, accompanied by the evidence of 
the regiftry, in order to m.jke the other evidence ad- 
miffible. It was ftrongly urg^^d for the Defendant, that 
becaufe the title cannot b? complete without the regifter, 
therefore the regifter (hall be primd facie evidence of the 
title ; that does not at all follow. If the legiflature 
makes an aft neceifary to complete a title, it does not 
thereby make that aft alone to be proof of the title; if 
fuch were the law, a man might' make for himfelf a 
title to any thing in the world. With refpeft to the 
diBum of Bayley J., I am fatisfied he faid that becaufe 
he would not take on himfelf to decide appoint which 

had 
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had never been decidedi which was not the point' ndlfilil 
at nifi prius^ and which it was fidt neceflltrjr to decide th 
that cafe. 

Rule abfolute for a nonfuit. 


iVbv. ftf. 


Barrett o/.pARRYn 


If an arbitrator J/^AUGHAN Serjt. moved to felt afide the award of a 
large tiTc^ime^for gentleman at the bar, made in purfuance of an order 
making bis award of reference at niji priusy upon two grounds ; firft, that 
to an^ other day, quod being that the arbitrator Ihould make his 

pound it to mean award before the loth of November y or any other day 
to any otlier days, to which he Ihould eplarge it, he had firft enlarged the 


Qutere^ whether 


an award upon 
the reference of 
an^ a( 5 lion> dire^- 
ing the payment 
of coft'i of the 
awardi without 


time, and then, after the toth of November y and before 


the expiration of the period for which it ftood enlarged^ 
had enlarged it again, and had not made his award until 
after the day to which the time was firft enlarged : this 
was a power which, like other powjsrs, was to be con* 
fixing the amount ftriftly; and though the terms enabled the arbi- 

that point for un- trator to enlarge to any one day he might think expe- 
certainty; or whe- dient, yet, it was to one day only; and he having cr- 

TOayroU'e thereby 

by the officer of ^cioy and could not again enlarge to another day. The 
the court. Court decided, as they had before done in the cafe of 

Paytte v. DeaekUy anUy i. 509., that this was no excefs 
of die arbitrator's power. The fecond obje£lion was, 
that the arbitrator had, according to the mod ufual 
pra£licc of the bar, not named in his award any fum to 
be paid for the cofts of the award ; although he had 
direded that the D^eiidant Sibuld, in ithe firft inftance, 
pay the icofts qf Jthe.Ward, and that the Plaintiff Ihouldi 
repay him one moiety thereof* The Defendant alonb 
took up^ th^ award, and paid the arbitrator’s whole fee, 
including the ftamps : the Plaintiff bad refufed to repay 
\ him ' 
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him a moiety thereof. The amount of the arbitratum 
.fee, which was mentioned in making this motioUf did 
not appear to be unreafonable, nor was it now« com- 
plained of as fuefa^ and the Flaintifl^had been neither 
attached, nor fued for the moiety ; but being difiatisfied 
with die award, he now fought to fet it afide altogether, 
as being, in this particular, uncertain ; contending that 
die amount of the cofts of the award could not be ren- 
dered certain, by any fubfequent matter, as th^ cofts of 
the action could be,becaufe the prothonotary had no power 
to tax or allow the amount of the cofts of the award. 

The prothonotary, who was prefent, claimed jurif- 
di£lion in fuch a cafe : he fold he had, upon the taxa- 
tion of the cofts of the a£lion, which were governed by 
Ae event of the award, expreifed an opinion to the 
parties, that where the arbitrator Ins award fixed the 
amount of the cofts of the award, he, the prothono- 
tary, had no power to alter the fum, but he thought 
that where no fum was fixed, his office enabled him to 
aitefs what was reafonable. 

The Co|irt abftained from giving any opinion upon 
this point (a), but faid it was a very unhandfomc applica- 
tion. There were obvious motives of delicacy whioli 
might relbain an arbitrator from naming a fum for the 
cofts of the award. If the obje£iion, however, were to 
prevail, it was cle$ir, it could not be neceiTary to difturh 
the whole of the award for a miftake in this particular. 
Butthe PlaintiiF, at all events, was not hitherto injured, 
and came fUia timehat^ If the Defendant Ihould com- 
mence his adioD, or ifiue his attachment, to enforce the 
repayment of the moiety of the cofts of the award, it 
would then be time ehoujgh for the Court to difeufs 
whether the aftidn or attachment could be fupported; 
and they 

IVefufed the rule. 

(ny But t^FitzgerM v. Crftvcjj v. 
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i8i2* 


Nov* %!• 


Keyser V. Scott. 


If a veiTel is 
taken at her 
tnoorlngSf being 
neither within the 
caput port ujf nor 
within that part of 
a haven where 
ihips unloacly the 
underwriter is not 
difeharged liy a 
warrant againft 
" capture in the 
fliip*s port of defti- 
nation.” 


^HIS was an a£Iion upon a policy upon the (hip 
Jafotij at and from London to any port or place in 
the Baltic^ with liberty to feek and join convoy, carry 
and change fimulated papers, to touch and ftay at all 
ports or places in the Baltic or elfewhcre for orders or 
information, and in cafe the matter (hould find it 
dangerous to enter any port or place, to return* And 
the fliip was warranted free from capture in her port of 
dettination. The caufe was tried before Mansfield C. J. 
at Guildhall at the fittings after Hilary term i8i2.> 
when it was proved that the Jafon came to an anchor 
over againft Pillauy on the outfide of the bar, at the 


dittance of full a German mile further out than any 
place where vcffels ever are known to lighten their 
cargoes in. preparation for coming in over the bar. 
Wliile file was lying there, flie was taken by a boat 
with fome Pomeranian foldiers, coming out of Pillau* 
They took out no part of her cargo at the place 
where flie then lay, but carried her in, until (he was 
within a German mile from the fliore, where they took 
out the firft part of her cargo : the place where (hips 
ufually begin to unload is a German mile from the Ihore. 


The jury found a verdifl for the Plaintiff; and Lens Serjt. 
in the following term obtained a rule nifi to fet afide the 
verrfiil and enter a nonfuit. 


• Shepherd and Vaughan Serjts. who would on this day 
have (hewn caufe, M^ere ttopped by the Court, who 
appealed to Lens and Marjlall Serjts. whether admitting 
that which was queftioned, that the veffel had brought 
to in Pillau roa^s, intending to make Pillau her port of 

dettination. 
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deftination, and not merely a port of enq\iiry, as under 
the terms of this policy flie had a right to do/ it 
was poffible for them to fupport their rule ? They con- 
tended that the Veflel had arrived at fuch a place that the 
underwriter was wdthin the prote£lion of this warranty ; 
for that any place where the veflel was intended to ter-r 
minate her voyage was her poir;;f deilinatron, and by 
the mailer’s cafting anchor, and going on Hiore in an 
open boat, he made an cleftion for the aflu: that 

the place where the fl)ip anchored fliould be her r\i of 
deftination. They relied on the ample interprets rion 
which had been put on the words ‘‘ port of difeharge” by 
the Court of King’s Bench in the cafes of Jarman v. 
Coape^ 13 Eajl^ 395*> and Dalgleijh v. Brooke^ 303. 

In the harbour of Pillau there was a ihiftinir bar. fo 
that if a local and a rigid conftruilion were put on 
the word port, the fame moorings v^ould not be within 
the port on one day, which would on another, which 
would be inconvenient. 


1812. 


Keyser 

Scott. 


Mansfield C. J. I have no doubt the underwriters 
intended to proteft themfelves againft the rifle of that 
lofs which has occurred, but unfortunately they have 
ufed terms which do not prote£l them. They have 
unfortunately referred for their definition of the rifle, 
to the place where the capture was to be made, and 
the place w’here the capture was made, is, according to 
the only witnefs who knew any thing about it, in the 
open fea. If the underwriters will not be more carqful 
how they exprefs their meaning, they muft fufFer for it. 
The rule muft be difeharged. 

' Gibbs J. In a cafe tried before me at the fittings 
after the laft term, I direfted the jury, that if the Ihip 
was neither within the port in its ordinary acceptation, 

♦ nor 
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Scott. 


CA§iS >K TEltAf 

nor in a place wbeire :ihipa ever bien kneiknit to 
ui^loadi Ihe could not polBbly come ivitida the 
and when my Brother Shipkerd moved in* this term to fet 
afide the verdifl found for the Plaintifi^ upon the ground 
that my direfkion was wrong, the Court refufed the 
rule : how then can this rule prevail ? The cafe of 
Dalglerjh v, Brooke will not beat out this Defendant. 
Lord Ellenborougl> C. J. goes no further than this, he 
fays, ** the meaning of the parties was, that the under- 
writers {hould not run . the rifle of feizure in the 
elected place of- difeharge, wherever that might be.” 
The only witnefs who fpoke of the place where this 
fhip was taken, faid it was on the high feaS. 


Rule difeharged. 


. Reyner V . Pearson. 

Nov* sx. 

Whether a was an adion upon a policy of infurance at and 

vcffel warrantc^l from Heligoland to any port or ports in the Baltic^ 

all rilks of whatever defeription, and until the , 
port or not at the goods ' were fafely warehoufed in the warehoufe of the 
time of her cap- confignee, or his agent, including all rilk in craft;s to 
quTmon^of faft with liberty to proceed backwards 

for the jury. and forwards, touch and ftay at all porta ai^ placef in 
to die'aflbr^”hy^" Baltic, or elfewhere, for orders, for infoxmadon, or 
his agent or cor- for Other purpofcs, with liberty to carry and exchange 
refpondent on the fiD^ulated papers and: clearances, upon goods by tlie fliip ' 
admiffible as evi- ^onjlantta ; with liberty to declare and value there- 
dence againfl him. after warranted free of feizure and capture^ in poi^. 

Upon the trial of this caufe, at the fittings in Londohf 
after Hilarj term xSxa, hdoxe JMansJUld j. it ap- 
peared th;t'the Conpantici having come to an anchor 

about 
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about fix (rtrmant or 30 'En^ifl) miles, from the port ofr 
S^aimenmndt^ drove fi:om her moorings, and brought up . 
again on the ill of November at the diftance of a German 
mile and a half,, or fix miles, .{tom’Stvinnemund, 

with the lofs of a maft and an anchor : no vefiel lying 
at that fpot had ever been known to unload there, or to 
lighten her cargo there in preparation for coming over 
the bar : lighters were not permitted to come out fo fart 
the captain was on fiiore on the 7th of Non, and again on 
the 16th ; during his ftay, the wind as often fet out to fca, . 
as it fet in to the Ihore : the weather was generally tem» . 
pcftuous from the 7 th until the idth, and the Ibip was . 
jiot repaired before that day^ on which, a pilot boat with 
fame foldiers from Swinnemund came off, and captured, 
her, and took out about 1 60 bales of her goods in the place 
where (he then lay. There were read at the trial, feveral 
letters, one written by an agent d£ the Plaintiff’s St 
Hamburgh, and addrefled to the Plaintiff, which ^ted, 
that the writer had 'given dire£Hohs'dxat the Ge^antia 
ihould try Sioinuemund for a markeit ; and another letter, 
written by another agent of the Plaintiff at GoUetd/urgh, 
apprizing him that the commodore commanding at that 
port, had prohibited the Conftantia from going to 
nemund, except upon an undertaking that (he would 
difcharge her cargo at lead fix miles from the (hore } 
and a third letter, in which the -fame agent, . writing 
from Gattenburgh, fpoke of the Confiantia. as haying ,beea’ 
taken at Swinnemund, being, forced into .by heavy • 
gales. ^^an^id,C. J. thought it might bee inattt^ of 
doubt, fuppofing that the vefiel were really driven by 
waift'Of>repatr8'sntt>thefiteatlon'in V^ch Ihe was taken, 
whether that Would be a capture in port within the 
wsrrs^ty, but -he dire^ed the jut^,'that if the {hip was 
waiting on the outfide of thepdrt,'‘vihry hear it, with 
a determination, of difcharging her cargo there, tiut was 
' ‘ fub- 
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fubllantially a being in port. The jury^ however^ found 
verdift for the Plaintiff. 

Vaughan Serjt.' in Eajler term 1812, obtained a rule 
n^% to fet afide the verdift and have a new trial, upon 
the ground that either the velTel was in port, at the 
time of the capture, for if (lie was cvaCvely out of 
port, it was equivalent to being in port, and as (he 
had undertaken to difeharge her cargo fix •miles from 
Swinnemundy the place where (he undertook to difeharge 
her cargo, was her port of difeharge, and therefore, as 
to her, was a port j or elfe, the captain had afted im- 
properly and fraudulently in keeping the velfel at that 
anchorage, after he had afeertained, by going alhorc on the 
7th, that he could not obtain a market at Switmemund ; 
and this unneceffary delay was equivalent to a deviation, 
and difeharged the underwriter. 

Shephird Serjt. in this term (hewed caufe againft the 
rule ; and infilled, that the letters had never been read 
as evidence of the (hip^s deftination, or her place of 
capture ; he had permitted them to be read alio intuitu^ 
to explain fome circumftances about another policy 
that had been cancelled* If read in evidence, they were 
not admiffible. 

Vaughan and Rough Serjts. en 4 eavoured to fupport 
the rule, upon the grounds whereon it had been ob- 
tained : the letters, they faid, were admiffible evidence 
as reprefentations made by an agent of the Plaintiffs. 

The Court held that they were not in that or any 
other charafler admiliible, as had been decided in the 
lall term in the cafes of Langhorn v» Allnut ante^ 511* 
and Kahl v. Janfen^ ante^ 565. 

Mansfield C. J. Probably"! felt on this trial, as I 
hiVe on many, that the captain’s long delay was not well 

accounted 
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Iftccounted fon It was the province of the jury to con* 
fider the queftioni whether the fhip was in port or 
not I the jury to whom it was left, have decided it. We 
mull take it, therefore, that they found the vefTcl was 
not in the port of Sviinnemund : and we cannot fay but 
that we think their deciflon right : for where is thp ihip ? 
five or fix miles from the port of Swinnemufid ! in a place, 
where no fhips ever unload, where no lighters would 
come off to help to unload, quite in the open fea. The 
only remaining queftion then is, whether we can fay 
the captain in (laying here fo long, a£led contrary to his 
duty } it is faid, he could have failed fooner, hecaufe he 
admitted that the wind was fometimes North and fome* 
times South ; but on tlie other hand, he fwore, it always, 
from the ift to the i6th of November , was tempeftuous ; 
he had loll a mad, and it might not.be fafe for him to 
fail at that time without a mall y either then, he mult 
wait there till he could get one, or till the weather was 
calm enough to permit him to fail without ^one. The 
length of time did not efcape me, nor, I dare fay, the 
jury ; they have found it was not fraud in the captain, 
and we cannot fay the verdifl was wrong. 



PCARSON. 


Gibbs J. I am of the fame opinion. There are two 
quellions here ; one on the exception : that has been 
decided, over and over again, in fcveral cafes hero- As 
to the other point, there might be feme ground of fuf- 
picion, but it was a queftion, of all others, peculiarly 
fit for the decifion of the jury, and they have decided 
it : and we ought not to dillurb their verdi£l. 

Rule difeharged. 


Z z 
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1812. 

^•v. »i. Hawkins v, Wilson* 

If hail jjjftify ^jiUGHAN ScTjt. movedt on bdialf of the Plaintiff^ 

ftmt^oVofthe *“ »* the cofts of 

counfet itiflruAed the Plaintiff,- come up at the fitting of the Court on the 

tL°Court wUrnot fo^^owing day, to juftify again, and that in the mean 
require them to time the* juftification (hould not be drawn up. There 
tome up again and were five caufes by different Plaintiffs, againft the De* 
juftify Je Hove. jjji tjjg who, as it was now fug- 

gefled, was infolvent, having omitted to appear when 
called in the three firft caufes, jullified in the other two 
without being obferved by the counfel who was in- 
llru£ted to oppof^ the bail. 

V 

Court held that they could not do it. The bail 
might not like to come up again^ nor could they afk a 
bail whether he had been guilty of perjury on the for* 
mer day* 

Rule refufed. 


NoVh 24 * 


King v. King. 


The Court v'lll 
con^l a Defend- 
ant in covenant on 
a deed which he 
holds* to produce 
it to the PlaintiiT 
for the purpofes 
of the raufe ; 

It difTerfl not 
that the Plaintiff 
feeks for inf])cc- 
tion for the pur- 
pofe of difeovering 
fome defeA in tiie 
deed. 


was an aftion of covenant for rent, upon an 
indenture of leafe, whereof only one part had been 
prepared, and it was executed by both parties, and was 
in the cuftody of the Defendant. Ortjlow Serjt. hadf, 
upon the authority of Blakey v. Porter^ anie^ I. 386., ob- 
tained a rule ttifi that the Plaintiff might be permitted 
to infpe<E>; and, at his own expence, to take a copy of 
the leafe, for the purpofes of this caufe. It did not ap* 
pear that either in this cafe, or that ^ ited, the leafe 
contained a covenant by the Icffee to produce the leaff* 

6 Clayton 
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ClayUn Serjt. now oppofed the rttle» upon an affidavit^ 
that the Plaintiff had given out that there was fome 
defedl in the leale^ by means of which^ if he could 
obtain infpeQion^ he hopdd to £et the leafe afide. The 
Court 'had never yet compelled a party to produce an 
inftrument upon which his own defe£l of title might ap- 
pear ) at lead the Plaintiff ought to pay the cofts of this 
application. 

Onjlow fupported his rule. 

Mansfield C. J. I know not how to refufe the ap- 
plication after the cafe of Blakey v. Porter g but I am not 
forry for any inconvenience that parties fuffer from their 
evading the ilamp duties by paying the expence of one 
fet of damps indead of two. They ought to pay for 
two leafes. It mud be underdood that when one part 
only is executed of a deed^ the party who holds it is 
trudee for the other. But a court of equi|y, 1 think, 
would not grant infpe£lion without impoling the terms 
of not taking advantage of any forfeiture. 

Gibbs J. Jf the deed, being executed by both parties^ 
is left in the cudody of one, under an engagement that 
it (hall be pxoduced for the benefit of both, the circum- 
ftance of what ufe the one wants to make of it, cannot 
vacate that engagement. If fucb infpe^lion were not 
granted in other courts, as well as in this, it might de- 
ferve confideration whether the practice of the ewo 
courts (hotild not be made to emneide ; but 1 find that 
the Court of Ring’s Bench have granted a rule that the 
Plaintiff may take a copy of a deed in the poffefiion of 
the Defendant. ^ 

ff^e Court made the rule abiblute, upon payment of 
the cods of the copy, but refufed to the Defendant the 
cgfis of (hewing caufe againd the application, in which 
he ought in the fird indance to have acquiefeed. 

Z Z 2 
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iSii. 


Nov* 

The Court will 
not grant a lule to 
qua& an infenlible 
plea. The Plain- 
tiff mayt at his 
own peril| fign 
judgment. 


No'V, 441 

It lies on the 
Plaintiff to difeo- 
ver whether the 
Defendant be en- 
titled to the privi- 
lege of peerage i 
and although he 
may have often 
waived the privi- 
lege, that will not 
make it regular to 
fuc him by com- 
mon procefs. 


Thomas v. Smithies. 


^^SrSerjt. mored to i^uafh a plea in abatement, be- 
caufe it was infeniible, fuggefting, that the Defend- 
ant’s intention in pleading it, was to elicit a demuner, 
that he might gain time. 


The Court refufed the application, becaafe they would 
not try the goodnefs of a demurrer on motion. It had 
been held that when a plea was quite nonfenfe, the 
PlaintifT might fign judgment, but it was at his own 
peril. 

Rule refufed. 


Fortnam V. Lord Rokeby. 

^HEPHERD Serjt. had obtained a rule niji for fetting 
afidc the proceedings in this cafe, as irregular; the 
Defendant, who was a peer of Ireland^ haring been 
ferved with a common capias. m 

MarPiall Serjt. (hewed caufe^ on an affidavit that the 
Defendant had himfclf fued by the name of Morris 
Robinfon £fq., commonly called Lord Roieiyt and had 
fereral times been arrefted upon a fpecial capias. 

The Court held, that hb. calling .himlelf Lord RoMjt 
was fufficient notice to the PlaintiiF, to examine, before 
he commenced proceedings, whether the Defendant had 
not a right to-afTume that tide. 


Rule abfblute. 
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Loveorove V, Dymond. 

^HEPHERD Serjt. having obtained a rule nift for 
judgment as in cafe of a nonfuit, objcfted, that 
Onflow Serjt, who was for the Plaintiff, could not be 
heard to Ihew caufe, becaufe the Plaintiff had obtained 
an order for changing his attorney, and had not ferved a 
copy thereof upon the Defendant. 

Onjlow. The Plaintiff in perfon is here. 

Per Curiam^ The Defendant himfelf calls on. the 
Plaintiff to come in and (hew caufe ; he cannot, there- 
fore, objeft to his appearance in this mode. The rea- 
fon of the general rule is, that there (hall be fome per- 
fon, whom the adverfe party may look to; but the 
reafon does not apply here* 

Rule difeharged- 


%S\ 

A party called 
on to Ihcw caufe, 
may oppofe the 
rule in pcrlbn, or 
by a new attorney, 
without notice to 
the other party 
of the order to 
change his attor- 
ney. 


Harford and Others v. Harris. 


Nov, aj. 


'^HE Defendant, being arretted, paid into the hands jf ^ Defendant, 

of the flieriff, under the ttat. 43 Geo. 3. r.46. /. 2. who pays the debt 

the amount of the debt, and 10/. to cover the cotts of 

the writ. By that fed:ion, « if the Defendant fliall ^ter- of bail, under 

wards duly put in and perfeft bail in fuch a£fion, 45C- j. c. 46 .> 

' ^ \ ft/., t puts >n had above, 

according to the courfe and prattice 01 the Court, the ^1,0, ti.ng ex- 

money depoSted (Mill, by order of the Court, upon ‘o. render 

motion, be repaid to the Defendant. But if tlie De- 

Plaintiff is not en- 
titled to. receive out of court, under / a , the money fo depolited. 
£ut the Defendant may in fuch cafe receive back his depofit. 

Z z 3 fendant 
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fendant Ihall not duly put in and perfe£i bail in fueh 
adion> then the money Ihall, by order of the Cour^ 
upon like motion, be paid to the Plaintijf.” The De« 
fendant put in fpecial bail, who being excepted to, 
without jullifying, furrendered him in their own dili> 
charge; whereupon Vaughan Serjt., on a former day, 
upon the ground that the Defendant had not perfeded 
bail as required by the ftatute, obtained a rule ni^ that 
the money, which had been paid over by the iheriff to 
the prothohotary, qiight be paid out of court to the 
Plaintiff. 

Onjhno Serjt. upon this day (hewed caufe, contend^ 
ing that the render of the principal was, according to 
the courfe of the court, equivalent to the perfefting 
of bail. 


Vaughan^ in fupport of his rule, urged that the 
ftatute did not leave to the Defendant who paid money 
to the (heriff^ the alternative of rendering his perfon, 
or perfeAing bail, as in other cafes ; but that the 
meaning of the legiflature was, that unlefs the Defend*, 
ant put in bail who Ihould be allowed by the Court as 
capable of paying. th» contlemnation-money, the Plun- 
tiff* might forthwith obtain the fum which jtsd been 
depofited.. 

But "the Court held, that the furrender was equivalent 
to peife^ing bail, and was a fubftantial compliance with, 
the direflions of the ftatute, which was made in eafe 
of Defendants, not for the benefit of PlaintiA. 

Rule difcharged with cofts. 

Onjlovo thereupon moved that the money depofited 
might be paid over to the Defendant : the CouK granted 

him 
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him the rulej abfolute in the firft inftahce in this cafe> 
the matter having been already fufficiently difcufled in 
conlidaring the former rule. 


i8ta. 

Harvoro 


V. 

Harris. 


Goodtitle, Leflee of Bremridge, v. Walter. Nov. 25. 


^J^HE Plaintiff declared in ejeftment for lande « in tlie 
parifti of Putworth and Bradworthy!^ Upon 
the trial before Chambre J. at the Exeter fummer affizes 
181 2^ the evidence was^ that part of the lands was in 
the parifli of Wejl Putworth^ and part of them was in 
the parilh of Bradworthy^ but that there was no parilh 
in the county named Weft Putworth and BradivorthyJ* 
Pell Serjts and Bayly^ for the Defendant, obje£fed that 
the conftni£bion of the declaration was to defcribe all 
the lands as lying in one parifti named Wejl Putworth 
and Bradworthyf and that fince it was in prqof that there 
was no fuch parifti, there was a fatal variance in the 
defcription of the premifes. Lent Serjt. and Courtenay ^ 
contra^ faid that it was unneceiTary in a declaration of 
cjeftment to ftate whether the premifes were in a parifti, 
or not in a parifli, they might be in an extra parochial 
place, or hi a vill, or hamlet % and it would fufEce to 
defcribe that place by its name, without deferibing it by the 
name of its civil or eccleiiaftical diyifion ; in a fine thefe 


It is not necef- 
fary in ejedlmenc 
to aver the pre- 
mifes to be in a 
pari/h. 

If they are de- 
feribed as being in 
the parilh of 
and the Court 
will conftrue it to 
mean part in the 
parifli of A. and 
part in B, b^ 
ing the name of a 
parifli. 

Although a De- 
fendant fucceeded 
upon the firft trial 
by a foigery> the 
Court cannot give 
the Plaintiify fuc- 
ceeding on the 
fccond trial* the 
cofts of both. 


divifions might be omitted, and were rarely in pradice 
inferted, but the premifes were alleged to lie in the places 
deferibed by their names only ; and ftill lefs minutenefs 
was neceffary in an ejedment. . The true conftru£lioo 
therefore was, to read it as a defcription, of lands in 
the parifli of Wejl Putworib, and of lands in Bradworthy. 
Chambre J. was of opinion that under this defcription the 
piRintiff might clearly recover the lands in Wejl PuU 
Z z 4 wrthi 
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i8i2v nvorlh^ and he thought he might alfo recover the land# 
^ ^ in Bradwarthy s and the PlaintifF had a verdifl: for the 

' ^2;. whole prcmifes in the declaration. 

Wap’er. 

Pell in this term movedj upon the fame objeftion, for 
a rule nifi to fet afide the verdif!^^ and have a new trial. 
He cited the cafe of a variance in the name of a pariih 
between 5 /. Ethelburg^ and S/. Ethelhurga^ Wilfin qut tam 
V. Gilbert 2 Bof. ts* PulL 281., and the familiar cafe of 
tlie varianiie betwen the pariih of Chelfea and the pariih 
of St. Luke^s Chelfea. 

In anfwer to the Hrfl: cafe, the Court obferved, tliat it 
materially diHinguillies the name of the pariih whether 
}t were denominated from a male or a female faint, and 
as to the other, that it had been overruled in the cafe of 
Kirtland v. Bounfett^^ ante^ i. 570., fo that it was now 
fufficient to deferibe prcmifes as lying in any pariih, by 
the name by which the pariih is ordinarily known : but 
as to tlie principal cafe, it was as if any one Ihould de- 
clare for premifes in the pariih of Stepney and Weftmin* 
Jler i the word pariih was mere furplufage; and they 

Refufed^the rule. 

Upon a fubfequent day in this term. Lens obtained 
a rule nif:^ that the prothonotary might allow to the 
Defendant the cofts of the firft trial, upon the ground 
that a leafe alleged to have been made by the lelTor’s 
anceftor, upon the evidence whereof the Defendant 
defeated the heir’s ejeftment, was a forgery : the new 
trial was obtained upon that ground, and the Defendant 
had not produced this inftrument upon the fecond trial, 
but pretended it was loll. 

Pell on this day Ihewed caufe. This application, if 
^uccefsful; would lead to mifehieyous confequences ; in 

every 
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every 'cafe where a Plaintiff fucceeds upon a fecond iSia* 
trial, the evidence given at the firft would again be pre- 
fented. to the Court upon affidavits, for them to confider 
whether there might not be circumftances to give the Waitwh. 
Plaintiff the cofts of the former trial. 


Lens endeavoured to fupport his rule. 


77 >e Court faid, that if they could do it in any cafe, 
they would gladly do it in this: but. there wfs no law 
which enabled them to nnulf); a perfon for his mifcon- 
du£l; by making him pay the cods of a fuit in which he 
had fucceeded ; and they \ 

Difcharged the rule 


w 


W£STON and Others v. Barton. 


Nov , 27. 


^HIS was an a£lion on a joint and feveral bond, given 
by PafJ Catterall and John Watfon the younger, as 
principals^ and John Watfon the elder and the Defend- 
ant, as fureties, to Wm, Wejlon the elder, S/V John Ptn^ 
horny James Newfomey and Wm. Wejion the younger, 
the Plaintiffs, and Wm. Goldings fince deceafed, in the 
jienal fum of 6ooo/. The condition of the bond, upon 
oyer, appeared to be, that whereas all the obligors had 
applied to the five obligees, and requefted them, in 
their capacity of bankers, from time to time, to accept 
and difeount bills of exchange, and promiflbry notes, 
and to advance and pay monies, for Catterall and Watfon 
the younger, and for their ufe, and on their account, 
(fuch acceptances and difeounts not exceeding in the 
whole, at any period of time, the fum of 3000/.) which 
^e five obligees had conf^nted to do, upon being in- 
demnified 


A bondy condi- 
tioned to repay to 
five perfons all 
iums advanced by 
them or any of 
ihegi, in their ca- 
pacity of bankers, 
will not extend to 
fums advanced 
after the deceafe 
of one of the five 
by the four fur- 
vivors, the four 
then a<£ling as 
bankers. 
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demtiified againft all lofa^ coft^ charges, damages, and 
expences, by reafon thereof ; therefore, if the obligorSf 
or any or either of them, fliould, at all times thereafter^ 
upon requeft made, pay to the five obligees, their .exe-» 
cutors, adminiftrators, or affigns, all fuch fuih and fums 
of money, as at any time thereafter Ihould be paid or 
advanced by the five obligees, or any of them, unto and 
for the ufe, or on the account of Catteratl and Watfon 
the younger, or which foould or might become due or 
owing uifto the five obligees by or ixom Catterall and 
Watfon the younger, by reafon of the nonpayment of 
the amount of any bills of exchange, promiflbry notes^ 
or any other fecurities, which fliould thereafter be paid 
by Catterall and Watfon the younger into the hands of^ 
or be accepted by the five obligees, for or on the ac** 
count of Catterall and Watfon the younger, as their 
bankers, updli difcount, or otherwife, or for intereft, 
commiflion, poftage, notarial, and other charges what- 
foever; and alfo if the obligors, or either of them, 
fhouldj at aU times thereafter, efFe£lually keep indem- 
nified the five obligees, and each of them, their, and 
each of their heirs, &c. againfl all lofs, colts, charges, 
damages, and expences whatfoever, which they, any, or 
either of them, Ihould fuffer, fuilain, expend, or be put 
to, for or by reafon of the non-payment of any fuch 
bills, promillbry notes, or other fecurities, or for or by 
reafon of any of their dealings! or tranfadions as bankers 
for Catterall and Watfon the younger, or in any wife 
relating thereto, or otherwife, not exceeding 3000A, and 
fDoftsU poftage, commiflion, and intereft, then the bond 
fliould be void. The Defendant pleaded, that after the 
making the bond, on the 23rd day of July Wm* 

Gelding died, and that the obligors did, at all times 
after the making of the bond, upon requeft made, pay 
to the five obligees in the lifetime, and to the Plaintifla 
fmee the deatb^ of W. Goldings alt fuch fums of money 
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ai at any time after the making of the bond were 
paid or advanced by the five obUgee$» or any of thems 
in the lifetime of Goldings unto and for the ufe, and on 
the account of Catterall and JVatfon the younger^ or 
which did become due and owing unto the five obligees, 
by or from Catterall and Watfon the younger, by reafon pf 
the nQn*>payment of the amount of any bills of exchange, 
promiflbry notes, or any other fecuritics which were, 
after the making of the bond, paid by Catterall and 
Watfon the younger into the hands of, or accepted by 
the five obligees, for or account of Catterall and Watfon 
the younger, as their bankers, upon difcount or other* 
wife, or for intereft, commiflion, poilnge, notarial, and 
other charges, whatfoeverj and alfo that the obligors 
did, at all times after the making of the bond, eifediu* 
ally keep indemnified the five obligees, and each of 
them, and the executors, &c. of Goldings againft all 
lofs, colts, charges, damages, and expences whatfoever, 
which the five obligees, or either of them, their, or 
either of their alfigns, or the executors or adminiftrators 
of Goldings or any of them, did fuffer, fuftain, expend 
or were put to, for or by reafon of the non-payment of 
any fuch bills, promifibry notes, or other fecurities, or for 
or by reafon of any of their dealings or tranfaftions as 
bankers for Catterall and Watfon the younger, or in any 
wife relating thereto, or otherwife, not exceeding 3000/., 
and colts, poltage, commiflion, and intereft, according 
to the tenor and efiefl of the condition. The Plaintiffs 
in their replication aiCgned their firft and third breaches 
upon tranfaftions ftated to have taken place in the life- 
time of Goldings upon both of which the Defendant took 
iffue i and they afligned for the fecond breach, that after 
the making of the bond and the death of Geldings 3000/. 
became due from, and yet was in arrear and unpaid, by 
Catterall and Watfon the younger, to the Plaintiffs, for 
and on account of divers fums of money, before that 

time, 
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tixne^ and after the making of the bond^ lent and ad« 
vanced by the Plaintiff8> after the death of Gddtng^ untOj 
and for the ufe> and on the account of CatteraU and 
Watfon the younger, and alfo by reafon of the non-pay- 
ment of tne amount of divers bills of exchange, promif- 
fpry notes, and other fecurities, which, after the making 
of the bond, and death of Goldings were paid by Cat-^ 
terall and Watfon the younger into the hands of, and 
accepted by the Plaintiffs, and alfo for intereft, commif- 
fion, poltage, notarial, arid other charges j and they 
alligned for a further breach of the condition, that after 
the making of the bond, and death of Goldings the Plain- 
tiffs were put to great Ioffes, cods, charges, damages, 
and expences, by reafon and on account of the non- 
payment of divers fuch bills, promiflTory notes, and fecu- 
rities as aforefaid, which were refpeftively difcounted, 
accepted, and became due and payable, after the death of 
Goldings and by reafon or means of their tranfaftions as 
bankers for CatteraU and Watfon the younger, and for 
cofts, poftage, commiffion, and intcreft, fince the death 
of Goldings in the whole amounting to other 3000/., 
which was ftill in arrear. The Defendant demurred 
to thefe breaches, and the PlaintiflT joined in demuncr« 


This cafe was argued in the laft term. Lens Serjt. 
in fupport of the demurrer, contended, that by the tenor 
of this condition, the Defendant was liable only upon 
fuch tranfaftions as had taken place during the. life of 
Golding. This was the cafe of a furety, in which the 
ftrift terms of the contraft were to be adhered to. The 
Court could not enter into inferences, and calculate for the 
obligee that if certain alterations in the terms df the coh- 
tra£l;, which appear to be but trifling, had been propofed 
to him before he had executed the bond, he would have 
acceded to them ; the obligation he had entered* into,* 
was not to anfwer for fuch fums as might be advanced' 

3 by 



M THS Tsar of GEORGE ttt. 

hj a banking houfe in. which any: of the obligees Ihould 
continue partners^ but for fums which might be ad- 
vanced by any of the members of a bankihg houfe in 
which the obligor had the advantage of the joint dif- 
cretion of all the five obligees to dire£l and moderate 
their advances; he was not bound to rely on the dif- 
cretion with which the four furvivors^ when one of 
them was gone, might authorize advances to the prin- 
cipals. The words or any of them/’ muft he confined 
to mean one of them while all continued partners. This 
.obligation would have been equally difcharged, whether 
any new partners had been introduced, or whether any 
of the obligees had quitted the houfe. Thefe principles 
were eftablifhed and recognized by the feveral cafes of 
.Lord Arlington v. Merriche, 2 Williams's Sound. 4. Ed. 
411. j., and Horton v. Day^ tliere« cited, S. C. Sty. 18. 
AIL 10. ; Wright v. Rujfelly 3 Wils. 530. S. C. 
2. Bl. Rep. 934.5 Barker v. Parker^ i T. R. 237.5 Myers 
;V. Edgij 7 T.R. 254.5 Dance 'V. Girdler^ l New Rep. 34.5 
Strange v. Lee^ 3 Eafl^ 484. 5 Wardens of St. Savi- 
our's v. Bo/lock f 2 Ne^v Rep. 175. The only excep- 
tion to the otherwife uniform train of authorities, is the 
cafe of Barclay v. Lucas, 1 T. R. 291. m, and though 
Buller J. there diflented from the do£lrine of this Court 
in Wright v. Rujfell, no other of the Judges queftioned 
it: and the authority^ of Barclay \. Lucas has been 
much lhaken by fubfequent decifions, for though 
Lord Elletiborough C. J., in Strange v. Lee, endeavoured 
to diftinguifii it, the difference was only in wonds, as 
Mansfield C. J. obferved in Dance y. Girdler, fo that 
this anomalous cafe muft be confidered as overruled. 

Shepherd Serjt. contrit. The Defendant is liable, 
within the true conftru^rion of this condition, for all 
money advanced by the banking-houfe of the PiaintiiTs, 
whether before or after the death of Golding. The 
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preamble muft be taken in aid of the condition» it recites 
an application to the obligees to fupply money ** ill 
their capacity of bankers the duration of that capacity 
is hot limited to the time of the death of the obligee 
firft dying : the furvivors ftill continue the trade, and 
the firft branch of the condition is, to repay fuch fums 
as ftiall be adranced by the obligees or << any of them, 
as fuch bankers;” and the fccond branch is, to indemnify 
the obligees againft all lolTes to be fuftained by them 
or either of them.” And there is nothing to reftraiii 
the generality of thefe words to lolTes happening in con- 
fequcnce of tranfa£tions which might take place before 
the death of Goldings The cafes of Lord Arlington v. 
Merricke^ and Day v. Horton^ are not applicable ; for in 
each of them, upon the recital of the condition, it ap« 
peared that the offices were limited, that of Jenitns^ in 
duration, to fix months, and that of the bailift, in local 
extent, to a certain hundred. In St* Saviours v. B^oci, 
though the bpnd did not recite the duration of the ap* 
pointment wherein the good behaviour of the colle£lor 
was warranted, it appeared on the plea, that it was an- 
nual: and therefore after the year was expired, the 
colledlor, whether re-appointed or not, was not adding 
under his old appointment ; as to Dance v. Gird/er, the 
focicty was gone before the money was received. In 
Wright V. Ruffelf it was mainly relied on, that a new 
partner had been taken into the houfe of the obligee,' 
a feature which docs not exift in this cafe ; and in the 
cafe bf Barclay v. Lucasj Lord Mansfield C. J. and 
Wilks J. as well as Buller J. queftioned that decifion ; 
in which, however, De Grey C. J. ftrongly dwelt on thcr 
circumftance, not found here, that the taking a new 
partner was the adl of the obligee, whereas the death of 
Golding is the a£l of God. In Myers v. Edge^ Ainsnvorth^ 
one of the partners, voluntarily quitted the partnerftiip ; 
in Strange V. Lee, one partner died, a fecond, Afac George, 

quitted 
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quitted the partnerfliipi and a third partner was admitted. 
In confequence of fo many changes fome difficulties 
might arife. If the retiring partners^ Ain/worth^ in the 
firft of thefe cafes, and Mac George in the latter, had 
formed a new partnerffiip with ftrangers, and feparately 
embarked in the fame bufinefs with their old firm,' it 
might be difficult to fay that the furety Ihould be liable, 
in the one cafe for goods furniffied, and in the other for 
money advanced, by the new firms, as well as ^y the old 
firms ; but thefe difficulties do not here occur : the de- 
ceafc of one parner only, though it makes an alteration 
in the perfons who conftitute the. firm, makes no alter- 
• ation at all in that, which was manifeftly the intention 
of the parties, namely, that the houfe Ihould fiill be the 
bankers of Catterall and Watfon^ and that the bond 
ihould fecure any of the obligees who iliould aft in that 
capacity. It is not neceflary to contend that if any of 
the Plaintiffs had, in his diftinft individual capacity, ad- 
vanced money, which was not the money of the houfe, 
this bond would have fecured it: they mull advance it 
as bankers, but for all purpofes of this bond the furvi- 
vors are (till the fame houfe. Although this is the cafe 
of a furety, yet the principal is bound in the fame bond, 
which muft therefore receive the fame conftruftion 
in an afition againft the one, as in an a£tion agaiiift 
the other ; and it would be a greater hardfhip 
that the lender Ihould fail to recover his debt from 
the principal, than that the furety Ihould be holdeii 
liable for it. • 

Lens in reply. It is unneceflury now to enquire whe- 
ther the bond can receive a diflercnt conftruflion in the 
two cafes. The Court is here to confider the cafe of the 
furety. Lord Arlington v. Merricke has always been 
efteemed a leading cafe on this fubjeA, for the jitixict- 
ples which it eftabliffies, not merely as ruling that a 
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guaraatflie far fix ft»»idii»1nnnot'lM nMt atifvir«h(l)& for 
twelfo niotidi9<^ In Myers y. ’Ed^t Lord KeHyiri C, jQ 
relied as welt on the ground that the Obfi^or might have 
placed great ^Confidence in the difcretion 0 / Ainfivdrth^ 
who had retired from the ttade^ as alfo on the ground 
that the Court could not make for the parties a differ- 
ent contrad from that which they had themfelves made. 
It is fought to fubftitute here a very different contraft, 
namely^ t]]at the guaranty {half bft as long as any one of 
the obligees (hall continue to aft as banker to the prin- 
cipalsj whether ftrangers are to be joined to him as 
partners or not. And if all but one (hould die^ how 
could he then make advances, otherwife than in his in- 
dividual capacity, for which, it is admitted, the defend- 
ant would not be anfwerable, (ince the equitable (hare of 
his deccafcd partners would no longer be diftingui(h- 
able from his particular money ? Dance v. Girdler is a 
much ftronger cafe than this; for there the obligor 
contemplated his becoming furety to a fociety not then 
incorporated, but intended fo to be; for fo we muft 
infer from the condition for payment to the obligees and 

their fucceflbrs.” The words ‘‘ any of them,” mean any 
of the five joint obligees, fo long as the five (hall continue 
to be the bankers of the principals; it is not ally of the 
furvivoTS of them; there is not in the whole condition a 
word that contemplates furvivorfhip. Though it is not 
necefFary that the hands of all (Inill concur in advancing 
the money, it is intended that the obligor (hall have the 
benefit of the deliberation and difcretion of all, and that 
when any one ceafes to be partner, this obligation (hall 
terminate. 

Cur. adv. vulh 

The judgment of the Court was on this day deli- 
vered by 


Mansvield 
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Mansfield C. J. The queftion here is, whether the 
original partnerfhip being at an end^ in confequence of 
the death of GoUingp the bond is ftiil in force as fecu- 
ricy' to the furviving four; or whether that political 
perfonagej as it may be called, confiding of five, being 
dead, the bond is not at an end. The cafe has ftodd 
oyer in confequence of doubts which the Court enter* 
tained on particular expreffions in the bond. Many 
cafes were cited at the bar; and the refult of^ them is, 
that generally when a change takes place in the number 
of perfons to whom fuch a bond is given, the bond no 
longer exifls. Thefe decifions certainly fall hard on the 
obligees ; for I believe the general underftanding is, that 
thefe fecurities are g^en to the banking houfe^ and not to the 
particular individuals who compofe it ; and we (hould rea* 
dily fo conllrue the bond if the words would permit. The 
words of the condition on which the queftion depends, 
(and which his Lordlhip now read over), again and again 
refer to the obligees’ capacity of bankers; they were 
bankers, only as they were partners in then banking 
houfe, as it is called, and this fecurity is conditioned to 
pay any money advanced by them five . or any or 
either of them.” Taking thofe laft words by them* 
fclves, it might at firft be conceived that if any one of 
the five advanced money, this bond Ihould fecure it, but 
the words are afterwards explained, when it is feen that 
the money is to be paid to the five. Now it could 
never be intended that money advanced by one of them 
fingly, fliould be repaid to the five ; and this Ihews that 
the words advanced by them or any or either of 
them,” muft be confined in their meaning to money ad- 
vanced by any or either of them in their capacity of 
bankers, on behalf of all the five. This, then, being the 
conftrudion of the inftrument, from almoft all the cafes^ 
in truth we may fay, from all, (for though there is 
one adverfe cafe of Barclay v. Lucas^ the propriety of 
VoL. IV. 3 A that 
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that decifion has been very much queilioned,} it refultf 
that where one of the obligees dies, the fecurity .is at 
an end. It is not neceflary now to enter mto the reafons 
of thofe decifions, but there may be very good reafons 
for fuch a conftrudtion : it is very probable that fureties 
ipay .be induced to enter into fuch a fecurity^ by a con- 
fidence which they repofe. in the integrity,. diUgence, 
caution, and accuracy of one or two of the, partners. 
In the nature of things there cannot be a partnerfliip 
confiftin|r of feveral perfons, in which there are not fome 
perfons poffelfing thefe qualities in a greater degree than 
the reft; and it may be, that the partner dying, or 
going out, may be the very perfon on whom the fure- 
ties relied y it would therefore be very unreafonabte to 
hold the furety to his contraA, aftef fuch change. And 
though the fum here is limited, that circumftance does 
not alter tlic cafe ) for although the amount of the in- 
demnity is not indefinite, yet 3000/. is a large fum } and 
even if it were only looo/., the fame ground in a degree 
holds, for there may be a great deal of difference in the 
meafure of caution or difcretion with which different 
perfons would advance even a thoufand pounds’; fome 
would permit one who was almoft a beggar^ to extend 
his credit to that fum; others would exercife a due 
degree of caution for the fafety of the furety : and there- 
fore we are of opinion, that as to fuch fums only; which 
were advanced before the deceafe of Goldings can an 
indemnity be recovered by the Plaintiffs ; and as to the 
fums claimed for debts incurred fince his deceafe, the 
judgment muft be for the Defendant. 

Judgment fo|r the Defendant 
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^■^HE Defendant, a (Indent at one of the univerfities, 
hald fallen into the hands of a perfon, to whom he 
loft 300/. at hazard, and gave him bills for the amount. 
The bills were negotiated, and came into the hands of 
the PlaintifT ; when they became due, the Defendant, 
being unable to difcharge them, gave other bills in lieu 
thereof, and upon the laft bills becoming due, he con- 
felTed a judgment, whereon execution being levied, 
yaugia/t Serjt. had obtained a rule nift to have the 
money reftored, and the judgment and warrant of attorney 
fet afide, and cancelled. 

Lens Serjt. now (hewed caufe. *The Plaintiff was 
ignorant that the firft bills were given for a gaming debt. 
The Court, therefore, will not fet alide this judgment, 
and let in the Defendant to try the merits agdinft a bond 
fide holder of the bills, unlels on tl}e terms of the De- 
fendant’s undertaking not to fet up the ftatute of gaming 
as a defence, except that he can implicate the Plaintiff 
in a privity to the gaming tranfa£lion. 


A young man 
gave bills for the 
amount of a gam- 
ing debt ; and 
when they were 
due he renewed 
them with the 
then holder, and, 
for the laft bills, 
when due, he con- 
fefled a judgment. 
The Court would 
not fet alide the 
judgment, unlels 
he could aifedt the 
holder of the bills 
with notice, but 
permitted him to 
try that fadl in an 
iftlie. 


The Court held that the Defendant (hould have availed 
himfelf of this ground of defence, when he was applied 
to for payment of the firft bills \ but inftead of then 
obje^^ing, h^^ gave others in lieu, and did not rely^on 
the illegality of the original confideration, even when 
payment was afked of the laft bills : but they permitted 
him to try in an iffue, whether the Plaintiff were im- 
plicated,. 

Hule difeharged* 
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Oneoffeveial was an a£lion of trover for a quantity of fait 

partners in a con* ^ provifions. The caufe was tried at Guildhall^ at 
vmiMiit^^not fittings zhex Michaelmas term 1811, before 
pledge goods con- field C J.| when it appeared that Kieran^ Stoc^, and Co.| 
of Dundalk^ in Ireland^ Groeme and Metcalfe^ of London^ 
for the purpofe of and fome other perfonsj the feveral houfes not being in 
performing the other refpedis partners^ had jointly engaged in a con- 

Thcindorfing fi*pplyj ^it fpecified times^ provifions for the 

of the bill of navy : in what proportions or manner the feveral parties 

lading by fuch agreed between themfelves to furnifli the goods, 

confignor to the ® r r 

• confignee does not was not proved. In the courfe of the performance of 

conftitute^llmin contraft, and after feveral confignments had been 
tw for his advance d®lw€red to government, Kieran and Co., in May 1810, 
to the confignor. (hipped a cargo of pork from Ireland to Portfmouthy and 
fent to Groeme and Metcalfe a bill of lading, deliverable 
to the order of the (hipper, and indorfed by Kieran in 
blank. There had been other tranfadf ions, independent 
' of this, contrafl, between Groeme and Metcalfe^ and 
Kieran^ Stocky and Co., upon the balance of which ac- 
count Kieran^ Stocky and Co. ftood indebted to Groeme 
and Metcalfe in more than 3000/. ; the latter, without 
having any property of the former in their hands, were 
under acceptances for them to the amount of more than 
io,ooo/. Metcalfe^ (who, having become bankrupt, and 
obtained his certificate, was examined as a witnefs,) 
ftated thefe acceptances to have been given " in antici- 
pation of this and other bills of lading” of the (hip- 
ments which Kieran was to make, and which were to 
be depofited in government ftores: and the wkneis 
thought that his houfe being fo much in advance for 
Kieran, iezs jtiftlfied in raifing money on that bill of 
lading. The Plaintiffs were the bankers oC (^oeme and 

Metcalfe, 
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Metcalfe^ but not of Kieran and Co.» and were in ad- 
vance to the former to the amount of iSoo/. and morcy 
as a fecurity for which advances, Grocme and Metcalfe 
had depofited with them two bills of exchange; and 
having ciccafion to raife more money for, theiir ger 
iieral purpofes, as the witnefs laid, on the 4th 
of June they applied to Watfon^ one of the Plain- 
tiffs, for a further advance upon a depofit of this 
bill of lading; which they had then received! Wat^ 
fon inquired what profpeft there was of difpofing 
of the cargo, which was then ftill at fea, when it ar“ 
rived Metcalfe faid that the cargo was certainly in- 
tended by them to be delivered into the government 
{lores, and that a viflualllng bill would be got, which 
would reimburfe the Plaintiffs ; he alfo told Watfon it 
would be a convenience to them, if the Plaintiffs would 
give up the two bills of exchange, and let the x8oo/. 
remain on the fecurity of the bill of lading, which WaU 
fon agreed to do, and to make further advances to the 
amount of 4000/. ; at the fame time requefting Metcalfe to 
write a letter, therein dating that he depofited the bill 
of lading for that purpofe. In purfuance of this requeft, 
on the 7th of June^ he addrefTed to the Plaintiffs a letter, 
dated 4th June 1810, purporting to hand them a bill of 
lading for the provifions therein enumerated, ihipped by 
Kieran, of Dundalk, on the Eliza, for Portfmouth, to be 
delivered there to his majefly’s (lores ; and alfo a policy 
of infurance for 6000/., effefted on the faid provifions^ 
both of which documents wc hand you as fecurity 
for any advances you may make on our account.** 
(Signed) Grceme and Metcalfe/* The Plaintiifis, upon 
receipt of this letter, ahd the bill of lading indorXed to 
themfelves, gave Graeme and MetcaUfe credit for 4909/.^ 
and delivered up to them the two bills of exch^x^e \ ofi 
the nth of June Graeme zixdi Metcalfe ftojpped payment. 
Upon the a%ival of the cat^o zi^oiifmoutbf the captain* 
3 A 3 refufed 
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refufed to deliver the g^>ds to thh Plainttllky aiini de« 
pofited them in a warehouffc of the Defend ailt*S| to be 
delivered only to his own order, Mansfield G. J. 
thought that this tranfa£tion was a' pledging of th^ 
joint property of the partnerfliip, made by date member 
of it, for their own particular account, with the know- 
ledge of the pawnee that it was partnerfliip property 
and that the proceeds were i\ot^ to be' applied for the 
purpofesi of the partnerfliip ; and dircfted a nonfuit, 
which Sheph&d Scrjt., in the following term, obtained a 
rule nfi to fet afide. ** 

l^ens and Befi Serjta. in this term fliewed caofe. It 
appears upon the very terms of the letter which defines 
the fecurity, that thefe were the goods of a partnerfhip, 
or, which is ft ill ftronger, of Kieran^ Stocky and Co. 
only, configned to Grpeme and Metcalfe^ for a fpecific' 
purpofe of the partnerfhip, namely, to be delivered into 
the government ftores, in performance of the joint con- 
trail, and that theyliave been diverted from that pur- 
pofe of the partnerfliip for the benefit of one party to it, 
Graeme and Metcalfe only 5 for the ** general purpofes,” 
of which Metcalfe fpoke, and the words Our account” 
in the letter, did not mean the general purpofes nor^the 
^account of the Joint contrailors, but the general pur- 
pofes and the account of Groeme and Metcalfe ; and it 
was withirf the knowledge of the Plaintiffs, to whom 
the letter was addrefied, that this was fuch n mif- 
application. This is yet more diftinAly fhewn by* the 
circumftance, that the Plaintiffs, upon receiving ihe bill 
of lading, give up the bills of exchange which they be- 
fore held, having held them not for the fecurity of debts 
due from Kieran^ Stocky and""Co. jointly with the .paw- 
ners, but for thh debt of the pawtldrs only. Itmighthave 
alters the cafe,^if it bad been fhewn that the credit 
thus obtained had been apjpHedrfet the beiiefitraf; the 
joint contractors \ but of that there was no evidence. 



The .]^ii9wing tE? <:y|^umftance8 of their own 

account . and M^ealp^ <'9uld nbt| therefore, 

but thaf this was a mifapplication of the partner- 
fliip property** And the rule oiF law Is now too well 
eftabllflied to be lhaken, that a perfon cannot entitle him* 
felf to partfierlhip property mifapplied with his privity, 
by fume of the partners, without confent of the others. 
Or it may be taken that each of the parties contributes 
certain articles towards fupplying the contrail with the 
government, and that until tl^ goods are delivered into 
the king's (lores, they remain the feparate chattels of 
the party fupplying them : but in that cafe, although 
Kteran and Co. were indebted to Grceme and Metcalfi^ it 
does not therefore follow, that the latter were autho- 
rized to repay themfelves that debt by pledging the 
goods of the former. 


6%j 


i8i2. 
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Shephird and Vaughan Serjts., for the Plaintifis, con- 
tended, lirft, that this was no mifapplication of partner- 
(hip property as between Kteran and Co. *and Grcente 
and Metcalfe. Suppoling that thefe goods ‘were part- 
nerQiip property, the latter would have had a right to 
apply the proceeds thereof in difcharge of the debt due 
to themfelves from the former : they had, therefore, a 
right to accelerate thefe proceeds by transferring the bill 
of lading to the Plaintiffs. They did not thereby divert 
thefe goods from the purpofes of the contr«£l : the fecu- 
rity to the Plaintiffs was confident with thofe purpofes ; 
nay, the intereft of the Plaintiffs required that the f on- 
traA ihould be performed j the government ftores were 
their bed and readied inarket for the goods $ the bill of 
lading, figoed by a joint contractor, would have been, the 
warrant for the goods to be received, and die terms of 
the letter, by which the goodf were pledged, required that 
the pdwneds fhouM fp deliie^r them; and upon their 
being deliveredf the; government woiuld have given to the 
3 A 4 PlaintiSb 
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Ptointifi^ Ae tiAudling bi^s fof the price^ which would 
have paired in their banking account to the credk of 
Grmme and MtUalfe^ and which^ in Groemi ^d 
calffs account with Kieran^ would have gone to the 
credit of Kieran. But it has been admitted^ and truly^ 
that thefe were not^ at the time of the pledging, partner- 
fhip goods. Kieran being about to cohtribute his quota of 
goods to the joint contraf):, before he has thrown them 
into the common ftock, Applies, as muft be inferred 
from the* evidence, to Grosme and Metcalf to make 
advances on the fecurity of his ihipmcnts, and fubjefi; to 
their lien for their advances, the goods are to become 
partnerihip property. But they do not acquire that 
charafler till they are lodged in the government (lores. 
That this was the courfe of dealing, was manifeft from 
the circumdance of the bill of lading being indorfed by 
Kieran and fent to Grosme and Metcalfe only : that aft 
muft have had fome motive : one partner would not in- 
dorfe over to another the bill of lading of a cargo, which 
was fent for the general purpofes of the partnerihip ; 
and as no other purpofe appears, it muft be prefumed to 
be done in order to enable the confignecs to raife money 
upon the cargo to cover their acceptances. At all 
events, Kieran^ who gives to Groeme and Metcalfe this 
oftenfible legal foie title to the goods, cannot be heard 
to difputc a transfer, for a valuable confideration,'made 
by means o£. the apparent title which he has himfclf 
furnifhed. There is no evidence that the money raifed 
upon this pledge was not applied to the account of the 
joint contraft. Secondly, it is not to be gathered from 
the evideiace, that the Plaintiffs had any knowledge 
that there was any joint contraft, or that this was the 
property f that partnerihip ; but they conftdeied it as 
tbo propctqr of Grains and only* . 

A * Cur* adv* vulL 
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Mi^KSBiBlA C« !;• now4^^«red tlie pinion ^of the 
Couft. Aft<Mr .^capitidatingr the fa^b of the cafe^ he^ 
obftTvedf the j^laiotiffs bring, this zCkion againfl: tha^ 
perfons who obtained poiTeffioii of the pork for the pur* 
pofe of delivering it into the government ftpre t and the 
queftbn in the caufei is, whether Grmnu, and Metcalfe 
could pledge this bill of lading ; and if they could not, 
whether the plaintiffs were not in the fame circumftances 
as Grmtne and Metcalfel The bill of lading was in the 
common form, to deliver to the order of the Shipper, on 
payment of freight. A letter from Grceme and Metcalfe 
to the Plaintlfls was produced, the tenor of which (hews, 
that the pork was fhipped to be delivered into the go* 
vernment ftores } from the whole tenor of this letter, it 
follows, that the advances to be made on our account’* 
muft. be on the account of Graeme and Metcalfe only, 
not in any Tefpe£b on the account of Kierant and the 
writers mention this Ihipment' as made by Kieran of 
Dundalkf as Handing by himfelf, and quite independent 
of Graeme and Metcalfe. It was very important that 
this pork Ihould be delivered according to its original 
deftination, for if it were not, government would, of 
courfe, have an action agalnil the perfons who were to 
deliver it; it was clear, that it was intended by the 
Ihipper to be delivered into the government ftores, and 
as he configned it to Graeme and Metcalfe on thofe 
terms, it therefore muft be taken to .be accepted by 
them for that purpofe ; and if fo, it could not be legally 
diverted to any other purpofe. Then what is the fitua* 
tion of the Plaintiffs ? they, knowing by the letter this 
fafl:, muft Hand in the fame fituation in which Graeme 
and Metcalfe ftood. Metcalfe fpoke of being greatly in 
advance to Kieran and Co., and he fatd that he confi- 
dered that his faoufe was entitled to pledge the goods to 
cover thole advances ; now if Grceme and Metcalfe had 
delivered this into the government ftores, they would 
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If caufe is (hewn 
againft a rule in 
the firll inftance> 
the counfel who 
obtains the rule 
has a reply in fup- 
port of his rule. 
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- immed^tely have received .^ebenturesi and, flight 
been entitled to apply them iqi. liquidattpn of .^^ofe 
advances ; but inftead of doing the|y diye|tt the 
goods to the Plaintiffs ; which they were not authorized 
to do. The ftrongeft jCfin be piitj is the cafe 

of 4 fa£lor : for he has a general lieni yet he cannot 
pledge his confignments. Much ftrefs was laid for the 
Plaintiff on the circumftance of the confignment being 
made to Gratme and Metcalfe^ and it was ^gued that'it 
therefore was not meant as a confignment to government, 
but the terms of the bill of lading are ** paying freight 
now government would never have ** paid the freight V* 
Kieran could therefore never confign dtreAIy to them: 
he muft, for the purpofe of having the freight paid, con- 
fign to feme intermediate perfon, who would pay it: 
therefore no inference can be drawn from the bill 
of lading being tndorlSd to Greetne and Metcalf. Upon 
thefe grounds we are of opinion that the 

Rule mull be difeharged. 


Anonymous. 


J^ESTi Serjt. moved, that the prothonotary might re- 
view his taxation. 


Vaughan Serjt. {hewed caufe in the firft inftance. 
Beft would have fupported his application. Vaughan 
objected to his being again heard. 


Per Curiam. If caufe is Ihewn in the firft inftance, 
the whole of that takes place on one day, which other- 
wife takes place on two. The one party moves for his 
rule in the ordinary way, the other party is heard to 
anfwer him on a fubfequent day, and the firft is again 

heard 
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lieard in llipport of his rule. So , is it hete, the otie 
moves for his rule, the other is .heard in anfwer, and 
the firft is to reply upon him. 


iStct. 


AKOMtMOUS. 


\ 

Hesse v. Wood. 


Nov* S7th. 


JN the year 1796, tile Defendant then having privilege 
of parliament, was indebted to the PlsfintiiF in the 
fum of 600/. on bond: the Plaintiff at that time alTured 
him, he would fue him the moment that privilege 
ceafed. The Defendant (hortly afterwards went abroad, 
and the Plaintiff now fwore he believed that he went 
abroad in order to avoid this a£lion, which was commenced 
by bailable procefs in 1807, and the Plaintiff then pro- 
ceeded to outlawry againfl the Defendant* S/jeph<rdSetjt* 
had in this term obtained a rule ntfi that the outlawry 
might be reverfed upon the Defendant’s putting in fpecial 
bail, or appearing in court to furrendcr.his body to the 
cuflody of the Warden of the F/eet j he moved this upon 
an affidavit of the Defendant, that he was out of the 
realm before the outlawry, that he had been refident at 
Vienna^ and that the moment he was firft apprized that 
his perfonal appearance in England was neceffary to the 
reverfal of the outlawry, he had returned with all the 
expedition which the ftate of the continent would 
permit. 

The Court agreed in this cafe, that where "the De- 
fendant was not of right entitled to the reverfal of his 
outlawry, the Court would not grant it on motion, 
without engrafting fuch terms as appeared reafonable, 
the payment of the debt and cofts ; but where the De- 
fendant was of right entitled to bis reverfal on error 
brought, the Court would relieve on mojtion, without 

impofing 


Error in fadl, 
ailigned to reverfe 
an outlaMTy, that 
the Defendant 
was beyond Teas, 
is not anfwered 
by fhewing that 
he went beyond 
Teas 'to avoid tne 
Plaintiff’s procefs 

The Court 
will reverfe an 
outlawry, for a 
common law 
error, on motion, 
upon the fame 
terms to which 
the Defendant 
would have been 
entitled, if he had 
fued out his writ 
of error. 

The bail to be 
put in by the De- 
fendant upon re- 
verfing an out- 
lawry, are bail in 
the original fuit. 

And their re- 
cognizance is in 
the alternative, to 
pay the condem- 
nat'on money, or 
render the De^ 
fendant. 
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iSiftt impofing any^odier terms, than,’ (if the |>roeef(> in 

a£iion were baii^le,} the Defendant's patting in'bail, or 
^ rendering himfelf in the difcharge* 

Wood. 

Vaughan Serjt. (hewed caufe ^gainft^the reveifal upon 
motign in this cafe, upon the ground that the Defendant 
had gone abroad purpofely to avoid this a£tioni and that 
although in the ordinary cafe, it was matter of error in 
fa£t, fufficient to reverfe an outlawry, that the De- 
fendant was "beyond feas pending that proceeding, yet 
that caufe of reverfal was fufficiently anfwered by^ 
(hewing that the Defendant had purpofely abfented 
himfelf from the realm. If tKe Defendant were put 
to his writ of error, the Plaintiff would have ah oppor- 
tunity to introduce this matter on the pleadings, and he 
had witnelTes who could prove it, the Court would not 
therefore deprive himof\his advantage, even if the matter 
of law were queftionable ; but he contended that this 
conclufion refulted from the authorities. Co. Lift. 259. b. 

Albeit imprifbnmcnt be a good caufe to reverfe an 
outlawry, yet it muft be by protefs of law in invitum^ 
and not by confent or covin, for fuch imprifonment (hall 
not avoid the outlawry, becaufe, upon the matter, it is 
his own aS.” And the reafon holds equally with re- 
gard to going beyond fea. Matthews v. Erho^ i Lord 
Ray. 349. The Court refufed to reverfe on motion an 
outlawry againft an alien merchant living beyond fea, 
becaufe by this means any perfon might contract debts, 
and then go beyond fea, and fo he would be out of the 
reach of the law j but the Defendant might bring 
error. Apdey v. Stockwellj Barnes, 324., there the only 
difficulty which the Court felc in the cafe of a De- 
fendant who bad gone abroad for lawful purpbfds, but 
had (laid abroad to avoid anions, was^ to determine 
from wbat momefit his (laying abroad to. defeat juftice 
fliould be taken to commence; In the dafb of 

ebamp 
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^ omthtTi Mitt 3. 141., there was 
laches in the Plaintiff, and no contumacy in die De- 
fendant. Havelock V. GeeUes, 12 Eqfi, 622., the Court 
put the Defendant to his writ of error ; and the condudi 
of the Defendant has in this cafe been fo vexatious, that 
he is entitled to no favor : the Court ought therefore 
not to grant the rule, unlefs upon the terms that the 
bail to be put in, fliall enter into a recognizance, not in 
the alternative form, to pay the debt or render the prin- 
cipal, as in the laft cited cafe, but abfolute, for pay- 
ment of the condemnation money. 


m 
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Shepherd and Onjlow Seijts. in fupport of the rule. 
This outlawry is fought to be reverfed for an error at 
common law, not under the ftatute of ^ W. isf M. 

18./3. or that of 31 EUa, c, 3. It appears by the judg- 
ment of Denson J. in the cafe bf Seevcold v. Hampfejt 
12 Et^lt 6 i$. that it has always been the practice of 
this Court before the ftatute of William 3., that on re- 
verfal of the outlawry, and before the fuptrfeitasy l^ial 
bail in the ordinary way are required, to anfwer the 
condemnation money, or render the body. Beauchamp 
V. Tomkins was a cafe of bailable procefs, yet the De- 
fendant was relieved upon entering a common appear- 
ance, becaufe, after he had gone through the form of 
putting in his bail, they would have been entitled to 
relief on the fame terms. The Court will in this cafe, 
as well as in that, grant the fame thing at once on 
motion, which can be obtained through the circuity o^ a 
writ of error. 


The Court faid that they had never heard that either 
the going abroad, or the ftajdng abroad, with a view to 
avoid procefs, was a reafon why the Defendant fliould 
not reverfe an outlawry when he returned. No cafe 
had been cited in fupport of that propofidon, which 

came 
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came up to it ; and the outlawry muft therefore be 
reverfed on payment of cofts : what the cofts were, the 
prothonojtary would decide. . . 

Rule abfolute. 

On this day the bail for the Defendant came to 
juftify ; when Vaughan faid there was a difficulty in 
knowing to what procefs they became bail* No new 
original had been fued out finco the rererfal of the out« 
lawryi and the old a£^ion5 he conceived, was at an end. 
The ufual courfe in the like cafes had been, for the 
Defendant, upon reverfal, to undertake to appear to 
a new original, in a new fuit, for this he cited Sercoie 
Hanfon^ i IVUs* 3 • / 

Gibbs J. In fome cafes where bail had not been re- 
quired upon the origin^ procefs, but the debt has been 
afterwards fworn to exceed loA, the Court have not 
teverfed the outlawry on motion, unlefs on the terms 
of the Defendant putting in fpecial bail; but in the 
cafe cited the bail are put in, not to a new original, but 
in the old a£lion. The procefs of outlawry s now ufed 
as a proceeding in the fuit to bring in the party : 
the reverfing it is merely tlie reverfal of an interlocutory 
judgment. 

The bail then entered into the ufual recognizance in 
the aflion. 
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SCHIMMEL V. LoUSABA. 

A VESSEL upon which an infurance had been effeAed, 
Tin into Cuia in ftrefs of weather^ where the captain 
ibid her as incapable of repair^ and difcharged the crew. 
They and the captain all remained abroad. A total 
lofs being claimed from the Defendants, and difputed, 
the Phuntifia fent a perfon to Cuia, to induce the captain 
of the veflel, who was refident there, to come over to 
Engkmdy in order to give teftimony upon the trial of 
this caufe ; and paid him a fum of money, and his ex- 
peaces of the paflage hither, of his fubfiftence during 
his day here, and of his return. As foon as he arrived 
in which was in Eafter term iSia, thePlaintiiF 

commenced the prefent a£lion, and it was profecuted 
with diligence, and tried at the fittings after Trinity term 
1812. Upon the taxation of cofts, the prothonotary, 
finding that this witnefs was in England at the com- 
mencement of the a£lion, thought himfelf bound to 
confider him in the ufual cafe of any other witnefs refi- 
dent in England, and refufed to allow the cofts of the 
captain's paflage from Cuba, his fubfiftence here, his 
paflage back, or the compenfation made for his lofs 
of time. 


I8t2. 

N&v, S7# 

A plaintifT who 
brings over a fo- 
reign witnels 
hither, in order to 
judge by his tef- 
timony whether 
there is ground 
to brii^ an adlion, 
and afterwards 
flies and examines 
the foreigner at 
the trial, may be 
allowed the cofts 
of detaining him 
here fix>m the time 
of the writ fued 
out until the trial, 
and a reafonable 
fum for his fui^ 
tenance here dur* 
ing the fame time,* 
but not the cofts 
of his paflage 
hither, or of his 
return. * 


Sb^erd Seijt. in this term moved that the prothodo* 
tzvf might review his taxation, upon the groupd that 
under Aefe circumftances the Plaintiff was entitled to 
have allowed him in his cofts a reafonable fum for 
bringing over the captain of the veftel, keeping him here, 
and carrying him back, and a compenfation to him for 
lus lofs of time : if this were not to be the practice, it 
would be impoflible for merchants in cafe of foreign 
lofles upon policies of infurance, to recover from the 

infurers. 
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infurerSf becaufe the expence of bringing a witnefs 
from abroad would frequently be greater than the fub- 
fcription of any one fingle Defendant on the policy. 
He fuggefted that in fome late cafes in the Court of 
Bang’s Benchf fimilar allowances had been made. 


The Court, after direfiing an enquiry to be made by 
the officer into the pradlice of the Court of King’s 
Benchj 

Mansfield C. J. faid. It may be proper for the 
prothonotary to review his taxation, but we do not find 
that it is in the praAice of the Court of King’s Bench to 
make any allowance of expences incurred by a witnefs 
before the commencement of the a£fion. We are there- 
fore of opinion that nothing ought to be allowed in the 
prefent cafe for the fpbfiftence or paflage hither of the 
witnefs, incurred before the commencement of the 
adiion $ but it may be reafonable^for the Court to allow 
fomething for the expence of his fubfiftence here pending 
the adion. It feems reafonable that the witnefs being 
here before the expence of an action was incurred, and 
brought hither probably for the purpofe of judging whe- 
ther it would be advifable to bring the aflion, we Ihould 
allow him thus much, but inafmuch as we do not allow 
any thing for his coming here, neither ought we to allow 
for his return. 


Lens Serjt. was inftruded to ihew caufe againft this 
application in the firft inftance ; but as the Court had 
exprefled their opinion, he declined to argue the point, (a) 

Rule abfolute. 


(a) See the next cafe* 
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Sturdy V. Akdrews. 

f 

''THIS, WAS an a A ion upon a policy of Mfurance. Th« The court will 
^ PlaintiiF being under the neceflity of procuring fonie 
witnefles who could fpeak to the circumltances of the feigner here to 
voyage, and having on the a8th of OSfober i8ll g»ve evidence 
found iti London Cbrijlian Volta^ John Volta^ agd another put^ fr^n the"^ 
foreign feaman, who had navigated the veflel during the day of the writ 
adventure infured, aiid ^were then about to depart to 
their own Country, inafmuch as no others of the crew The practice of 

were then in England^ he detained here thefe men at the Court of King*# 
his expencc, from that time until the a3d of the month ** 
of December following, when they were examined upon 
the trial of the caufe at the fittings after Michaelmas 
term, and upon their teftimony the PlaintiflF obtained a 
verdiA. The PlaintifF fued out his writ on the 29th of 
OBober : he had not applied to the Defendant for his 
confent that thefe witnefles might be examined on inter- 
rogatories and fufFered to depart* Upon the taxation of 
the cofts for the Plaintiff, the prothonotary thought he 
was not warranted to allow the cofts of detaining thefe 
perfons. 

Shepherd Serjt. on a former day in this term obtained 
a rule nift that the prothonotary might review his taxa- 
ation and allow the cofts of the detention of thefe wit- 
nefles from the 30th of O^ober to the 23d of December^ 

He moved this upon an affidavit of the Plaintiff, 
that the perfons were necelTarily detained from the a8th 
of OBoher to the 23d of Duernber for the purpofe of 
giving evidence in this caufe, and on no other account 
whatever, and that if they had not been fo detained, it 
would have been neceflTary to find and bring over hither 
from the continent the captain, or feme other perfon 

VoL. IV. 3 ® belong- 
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belonging to the (hip, in order to prove the fadls ; that 
it would have been very dilEcult to find fuch perfon, 
and would have been attended with ftill greater diffi- 
culty and much more expence to have induced him to 
come over hither for the purpofes of this caufe ; and 
that the expences of bringing him over, maintaining 
him here, and fending him back, would have been much 
greater than the whole damages to be recovered in the 
caufe, thg Defendant being the only underwriter on the 
policy who ftill continued folvent. He faid he was in 
poiTeflion of feveral inftances in the Court of King’s 
Bench where the mafter had allowed the expence of 
detaining witnefles in this country from the day of the 
writ ifiued to the day of trial. In one cafe, fo large a 
fum as 700/. had been allowed for the cofts of bringing 
one witnefs from abroad, and it was conducive to the 
faving of expence to Defendants to allow the cofts of 
detaining a witnefs when he was in this country, that 
the charge of bringing him over again might not h^ 
incurred. 

Bejl Serjt. on this day (hewed caufe, on the grourfd 
that the Plaintiff fought to burthen the Defendant with 
an expence that miglit have been avoided 5 for that, pro- 
bably, if the Plaintiff had propofed it, the Defendant 
would have confented that thefe witneffea (hould have 
been examined on interrogatories, and have proceeded 
on their homeward voyage. It would alfo lead to 
frauds upon fuitors if this head of coda was to be 
admitted. 

Sbepherdj in (upport of this rule. It might often Ee 
very difadvantageous to die cafe of a Plaintiff, to a(k 
die Defendant’s confent to an examination upon interro« 
gatories ; and the Defendant does not now fwear, tl>at 
if it bad been aiked he would bavet consented. The 
' protho-*. 
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prothoiiotary will in each cafe examine whether the de- 
tention has been neceflary for giving evidence in the caufe^ 
or is made for vexatious or fraudulent purpofes. 

Mansfield C. J. In this cafe there is no fuggeftion 
of any management on the part of the PlaintiiFi and. It 
is not fworn that the Defendant, if applied to for his 
confent to an examination upon interrogatories, would 
have confented. The prothonotary did extremely right 
in not allowing thefe cofts in the firft inftance, becaufe 
they are not within the ordinary rule of cofts ; but, 
under the circumftances, it is highly reafonable that 
the cofts of detaining thefe wltnefles here ftiould be 
allowed. 

Gibbs J. If the Plaintiff had v^ited till after the 
a£tion had been commenced, and had then brought 
over the captain, he would, according to the principle 
eftablilhed in the cafe of Schimmel v. Loufada^ [a) have 
been entitled to the expences of bringing him over, fup- 
porting him here, and of his return. For there the 
cafe was, that the witnefs had been brouglit over before 
the aflion commenced, and detained here during the 
a£lion ; and the Court held, that as he was brought 
over before the a£Iion commenced, they could not allow 
the cofts of his coming over, nor, for the fame reafon, 
the cofts of his return, but they allowed the cofts of 
detaining liim pending the afllon, until the trial. In 
this cafe the Plaintiff avoids incurring the cofts of the 
witnefles’s coming over hither, and of his return, by re- 
taining the witnefijs here. In fad, therefore, this is in 
* favour of the Defendant ; for if, inftead of detaining 
them here, he had let them go, the Defendant would 
have beeen fubjed to the expences of bringing them 



(a) See the preceding cafe. 
3 B a 


over. 
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over, maintaining them here, and of their return. 
Therefore the cofts of detaining them here ought to 
be allowed. 

Rule abfoLute, 


Kov» aS* 


Pool v . Court. 


t the De- 
to witf 


The Defend- ‘ ^ 

ant’s tenancy of ASSUMPSIT. The Plaintiff declared that 1 
land in F. at a fendant had become tenant to him of divers, 

^le^das^thrcon- fituate in the parifii of Fiddingiofty 

fideration for his / in the county of Somer/etf at a certain rent therefore 
promifetomaMge ^hat in confideration of the premifes, the 

manner. The Defendant undertook to manage the land in an huf- 


land for which the bandlike manner; arid the Plaintiff alleged a breach by 
waiin^.^d*C^ improperly cutting jthe hedges. Upon the trial of the 
This was held caufe, at the Taunton Spring Affizcs, i8i2, before 

rime^in^ila^ B. it was proved that the Defendant was tenant 

the confideration to the Plaintiff of the 1 6 acres, at a certain yearly rent, 
of the promifc* anj that the breach was committed upon land in the 
pariih of Fiddington: it appeared, however, that one clofe 
of the land demifed was not in the pariQi of Fiddington^ 
but in the adjoining parilh of Chaddington ; and it was 
objefled for the Defendant that therefore the confidera- 


tion of the contra£^ was improperly ftated on the de- 
claration. Graham B. overruled the objeAion, and 
the jury found a verdi£t for the Plaintiff with 40/. 
damages. 


Shepherd and Pell Serjts. had in the lafl Ea/ler term 
obtained a rule nifi to fet alide the verdi£t, and enter 
a nonfuit, upon the fame objeAion ; againft which rule 

Lens Serjt. in Trinity term, (hewed caufe. The land 
to whicli die injury was proved to be done was in the 
5 parifli 
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parlfh of Fiddingiotii and all the allegations refpefking 
the land in Flddington are true. Enough is proved to 
introduce the general obligation upon the tenant to 
manage land in an hufbandlike manner. Clarke v. 
Gray^ 6 Fqfly 564. it was held unncceflary to ftate 
. the fpecial exception in a contra£^ where it did not 
afFc6t the cafe. 

Shepherd^ contra* The lands which the Defendant 
held at a certain rent were lands in tho pariihes of 
Fiddington and Chiddington* All the rent referyed did 
iiot iffde out of lands* in the parifli of Flddington* The 
Plaintiff could not have avowed ^n replevin on a demife 
of land in that parifli. 'riic allegation of the parifh 
in which the land isj cannot be rejected as furplufage. 
The confideratlon for the promife declared on is the 
contradf , which mUd therefore . be alleged fuch as it ^ 
exifls ; but there was no contra£t for the demife of land 
in Flddington at a certain rent. 

Cur. adv* vult. 

Mansfield C. J. now delivered the opinion of the 
court. Since the declaration dates that all the land lay 
in the parifh of Fiddington, and that the land lying lt\ 
the parifh of Fiddington was let at a certain rent^ the 
declaration is not good, for the land |n the pariih of 
Fiddington was not let at the certain rent therein 
mentioned, therefore the objection mud prevail. 

Rule abfolute* 


3® 3 
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CoPLEV V. Day. 


If the Plaintiff* 
dies after verdiA 
for the Defendant! 
and the Defendant 
does not enter up 
judgment within 
two terms after 
the verdidli the 
Court have no 
authority to per- 
mit it to be en- 
tered up after- 
wardsj nttnc pm 
turner 


^HIS was an a^ion of covenant for pot performing 
. repairs. Upon the trial at die Torh Spring aflizes 
1810 the caufe was referred tea gentleman of the bar^ 
who was to dire£t for whom the verdift fliould be, and 
the cofts were to abide the event of the award. On the 
18th of April iSio^he arbitrator awarded that nothing 
waff due from the Defendant to the PlaintifT, and that 
the former was entitled to the verdi£i. On the 6th of 
May,iBio the PlaintifF died, having previoully by his 
will appointed executors, who took out probate. On 
the 3d of November 1810 the PlaintifPs attorney died, 
and the Defendant had taken no Hep fince the award 
made. 


Shepherd Serjt. on the fitft day of this term obtained a 
rule nift that -the Defendant might now be at liberty to 
lign final judgment againft the deceafed Plaintiff, as of 
Eajler term 1810, and that the cods might be taxed for 
the Defendant, he docketing the judgment of the prefent 
term, that it might not difturb any other judgments 
which fince his verdift might have been obtained againft 
the executorf or the deceafed : he faid he added this 
reftrifiion, becaufc it was laid down in Tidd^s PraElice^ 
2 Ed, 854., who cites a cafe of Baker v. Bakery Executrix^ 
HU, T, 35 G. 3-, that where the court gives leave to 
enter up judgment as of a preceding term, they will add 
this reftri£lion. 


Vaughan Serjt. on a fubfequent day (hewed caufe. 
Hhejlat. 17, Car, 2, e.S.f. i. does not enable the De* 
^fendant to enter up this judgment ; for that ftatute only 
ena£U that in all actions, the death of either party be- 
tween 
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tween verdiA and judgment^ (hall not thereafter be 
alleged for error, fo as fuch judgment be entered 
within two terms after fuch verdidt. Hcly v. -Baher^ 
Siderf, 385., it was held, indeed, that (igning judgment 
within two terms was entering ajudgment for the pur- 
pofes of that a£t ; but no cpnitrudtion will extend to 
this indulgence. It was refufed in the cafe of Flovser v. 
Lord Bolingbrokey 1 Sir, 639. [^Heaih J. The reafon 
why the Court w'ould not grant it in that cafe feems 
to have been that the PlaintilF wanted tcR get a pre- 
ference over other creditors, but the Defendant here 
does not feek to ha^e that preference.] Fowler v. 
Whadcoch Barnesy 262. the like application was difmiiTed. 

Shepherd contri. 

The Court obferved that this was clearly not a 
cafe within the (latute, but was an application to be 
permitted at common law to enter the judgment as 
of the term in which the award was^ made. If it 
(Iiould be once put on the record, again it which there 
could be no averment, although it were adtually in 
time much pofterior, it would refer to the pth of May 
1810, the (irfl day in bank of that Fqfier term ; and if 
it could be done, they were well difpofed to grant the 
application, the Defendant undertaking* not to difturb 
any judgments that had been entered up in the mean 
time againlt the executors, or payments that had been 
made by them. But they doubted, inafmuch as by the 
common law the death of either party between verdiA 
and judgment was matter of error, and as by the (latute 
it only ceafed to be error in the fpecial cafe of judgment 
being entered up within two terms after the verdiA, 
whether the court had any power to grant an indulgence 
which neither the common law nor the (latute had 
given, and they defired Shepherd^ if he could find any 
3 B 4 pre- 


1812. 

CbriLftt 

V. 

Pay. 
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Da7. 


precedent)' to mention it at a future day, who on this day 
faid he had foi;nd none, and that upon looking into the 
cafeS). he believed the thing could not be done ; where* 
fore the Court 

Difch^rged the Rule with Colls. 


Nov* aS. 


Routledge V. Thornton. 


The appoint- 
ment of an um- 
pire made in w^it* 
ing by two arbi- 
trators requires 
no ilamp. 


QNE amongd other objefliotis, upon which Vaughan 
Serjt. had obtained a rule tiifi to fet alide the award 
of an umpire) waS) that the arbitrators) in exerciftng 
the power given them to appoint an umpire) had made 
their appointment in writing upon paper not ftamped. 
Onflow Serjt. (hewed (or caufc) that no ftatute required 
a ftamp for the appointment of an umpire. 


The^Court being of that opinion) the 

Rule was difeharged. 


Nov.o.%. HornE) fuing by the Name of Hall, v* Carr. 


It is not fuffi- 
clent for bail to 
fwear they are 
worth a certain 
fum exclulive of 
^eir de!)(8. 


^H£ bail in this caufC) judifying by affidavit) fworej 
that they were worth 30/. exclufive of all their 
debts;” Clayton Serjt. obje£led) that thefe words did 
not fufficiently denote (hat they were^wortb 30/. after 
payment of all their juft debts. The more obviqus 
meaning of the words waS) that) laying all theiir debts 
put of the queftiotii they were worth 30/. 


Bejl Serjt. contended that the praflice of the Court 
di4 uot requirq that the baj] Ihould fwear in any parti* 

cpla^- 
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ciilar form of words to denote the fufficiency of hiS 
property, and that the meaning of this expreffion was 
fufficiently clear, tp enable the ^PlaintiOF to l«ppoit an 
indidlment for perjury, if the bail was not worth 30A Cabb. 
after payment of all his debts. 


But Tie Court held, that the more obvious meaning 
of the words was that which C/ayton affigned to them, 
and reje£led the bail. 


Fry and Another v. Malcolm. ^ov. 13. 

PlalntifF in this cafe, after^ having had the cofts The Court will 
of a former a£lion taxed for him, under a rule of a De- 

this court, had commenced an a£llon upon the allow- holdcn to bail in 
ance, and holden the Defend ;uit to bail for the amount an adlion founded 

of 15/. IS. ^d. : Bejl Serjt. had in the laft term obtained i^rfs allocatur^ 
a rule njfij that the bail-bond might be delivered up to be for colls, 
cancelled, upon the defendant’s entering a common ap- 
pearance, contending that no fucli aftion would lie. for colls. 

Shepherd Serjt. in this term fhewed caufe. Thefe 
cofts were fo much a civil debt, that a man can be no 
otherwife treated in arrefting him upon an attachment 
for them, than in an arrefting him for any other debt. 

This debt might be recovered under a commiflion of 
bankruptcy. If two perfbns fubmit to an award, and^gree 
it fhall be made a rule of Court, an aflion, as well as an 
attachment, will lie on the award. When the Court 
makes an order which is within their jurifdiftion, for 
payment of money from A. to J?., •thereupon^ arifes a 
legal and moral obligation upon the party to pay. Upon 
that obligation therefore an a£lion will lie. All goes to 
Pieiy that this is nomore than a civil debt^ and if it be a civil 

debts 
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debt) the PUintiflF has a right to all the remedies which 
are given for a civil debt. The only reported cafe of an 
adion upon an order of a court, is that of Rann v. 
Green^ Cowp. 474., wliich was brought on an order made 
under an aA of parliament by the Lord Chancellor and 
two Chief Juftices, and the Court there held that the 
^£Uon well lay. 

Sept., in fupport of his rule, faid the cafe of 
Rann r. Green was utterly unlike this. Lord Mansfield 
there exprefsly fays, the ftatute is the only ground of 
a^on. It is like the cafe of a judgment : the three are 
as much made judges by that ftatute as the Court are 
judges here. But, as Byre C. J. fays, Emerfon v. Lofidey^ 
the oJ>ligation in this cafe arifes out of 
the power of the Court. There were awards before the 
ftat. of William^ upon which a£lions could be brought, 
but that ftatute does not, although it gives a new remedy, 
take away the common law remedy. This prefent cafe 
ftands upon' this fimple principle : here is a duty founded' 
on the pra£fice of the Court, and the only mode of reco- 
very is given by the fame praQice, viz. by attachment. 
The point was not even difputable ; and where it was clear 
that the adion would not lie, the Court would not per- 
mit the Defendant to be holden to bail. 

Mansfield C. J. The queftion on this rule is not 
clearly and limply that which has been argued, whether 
an a£lion can be maintained on an order for payment of 
cofts, but the queftion is, whether the Defendant ftiall 
be holden to bail on fuch an order. That pofitlon we 
may grant, without deciding the other; to the intent 
that if the party be not fatisfied with the opinion of this 
Court, that the aflion will not lie, he may take the 
opinion of another Court in error. I never heard of 
fuch an adion, and the temptation to it arifes every day ; 

and 
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and according to the cafe cited, of Emerfon v. Lafljley^ it 
is not a£kionabIe ; and it would be of mifchievous efTeft 
if it were \ for there would be too many fuch a£liohs. 
The Plaintiff may proceed with his a&io^, if ho thinks 
it worth while. 

« 

Heath J. Such an attempt deferves no favour. 

Chambre J. It is a molt mifchievous proceeding. 

Gibbs J. It is clear the Court will not difcufs, 
in a motion to fet afide a bail-bond, the queilion whe- 
ther the action will lie ; but if there be a rule of Court 
that for any particular caufe of action there (hall be no 
arreft, the Court ^ill, never^elefs, difcharge tlie De- 
fendant. If the Defendant thinks no a£tion can be 
maintained, let him demur to die declaration. The 
cafe of Smith v. Whallej^ 2 Bof* tst BulL 484., has an 
afpeft that way, where the Court fay, that the general 
rule is clear, that the mere order of another Court is 
not a good ground of a£lion. I think it clear the a£lion 
will not lie. But at all events the Plaintiff ought not 
to have arrefted the Defendant : there are many cafes 
in which the Courts have not permitted an arreft, although 
there may have been a debt above lo/., as where the ori- 
ginal demand was below 10/., but fwelled up to it by 
colls. 

Rule abfolute with Cofts, the Defendant 
undertaking not to bring any A£lign for 
falfe Imprifonmei^. 
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2V»». x8. Gill, Plaintiff i Yeatks and Wife and Others, 
. Deforciants. 


mne a deed, y jj’ J^f{fl)aelmas term, 6 Geo. 3. a double fine, i. e. with 
a fine, no other- feveral writs of covenant m the two feveral conn- 
wife afcertained but with one licentia epncordandiy one concord, 

J!lifi*mitted "ot®* cyrograph, (which is good, 2 Sellon Pr. 

inthefinethan 479. 2 Wejl. Symb. Fine. 8. lo. b. Dy. 227. pL 44.) 
by referring to a levied between the above parties of the “ two-and- 

Sid’JadMrof thirtieth part or fhare of the navigation of. the river 
partnerfliip* which Avofiy from the city of Saih to Hanhanf^ mills or .weir» 
contained a cove- exceeding the faid Hanham\ mills or weir, one 

hundred and fifty yards, together with all tolls, rates, 
venant had been j^d duties for the carriage of paflengers and goods 
performed, and fame, and* of three acres of land with the ap- 

pumhafed, the fine purtenances in the parifhes of Wefiony Aeljtony JUytubamy 

was permitted to Hanham’s in the county of Somer/ety and of the two- 

Ael^^fertlon of the and-thirtjeth part or fliare of the navigation of the river 

landi fo purehafed jiven, from die city of to Hanham's mijls or M'eir, 

thereunder. exceeding the faid Hwiham'% mill or weir one huii- 

Fine amended ^ j 


jfine amenaea . _ • % n ^ n ^ j 

by infertion of dred and fifty yards, together with all tolls, rates, and 

newly'-erected duties, for the carriage of pallengers and goods upon 
wMka and budd- appur- 

InKlie ' iofy*f*l 

Fine amended tenances in the parifhes of Bitlon and Salford in -the 
in clerical mif- county of Glocejler.” In the deed to lead the ufes of 
madeVinfenfible. this fine, I ft November 1765, Tj'Teates and wife and 
Avrit of CO- others, deferibed to be the devifees under the will of 
be“?n.S Stagg, conveyed to Gill an undivided two,and- 

from one county' thirtieth part or (hare of and in the river Avony from the 
fo another, nor ^ath down into and within the mill-pool or 

weiiwpool below Hanham's miU and weir, not exceeding 

countiei be tranf- hundred and fifty yards, made navigable, ufeful, and 
poled to tbe right , 

additional pariibe# in the fame county may be inferted, where, it, is feen by a 
clear relation, that land in thofe parilhes was intended to pafs. 

paflable 


be transferred 
from one county 
^o another* nor 
can parifhes com^ 
prifed in wrong 



IN Ttife ^iFTY-THiftn YfiAii OP G'EOI^GE III. 




paffabl^, for boats, lighters, and other vefiek, in purfu- 
ance of the aft (lo Atm r. 8. therein named); and of 
and m all lands, tenements, and hereditaments, pur^ 
chafed by, and conveyed to the ufe of the Copartners and 
undertakers, mentioned in a certain indenture of the i ith 
March I794> (of whom John Stagg was one,) their heits 
and affigns, and of and in all dividends, profits, privi- 
leges, and advantages to (he faid undivided thirty-fecond 
part, belonging or appertaining, and all the ejhte, 8cc. 
of the conufors of and in the premifes by virtue of the 
faid aft, indenture of Qopartnerftiip, and will of John 
Sfagg, or other wife. The aft lo Atm. c.8. (local and 
perfonal,) entitled an aft for making the river Avon, in 
the counties of Somerfet and Glocejler, navigable, from the 
city of Bath to or near Hanhatn^s mills, reciting that the 
clearing a pafiage for boats upon the river Avon from 
Bath, in the county of Somerfet, to brijlol, in the counties 
of Somerfet and Glocejler, would be beneficial to trade, 
empowered the mayor, aldermen, and common council 
of the city of Bath, their fucceflbrs and affigns, and fuch 
perfons as they (hould nominate and"^ appoint, their 
deputies, &c., at their proper cofts to make the river 
Avon from the city of Bath, down into and within the 
mill-pool or weir-pool below Hanham^s mills and weir, 
not exceeding 150 yards, navigable, Szc., and to ufe fuch 
navigation by and through fuch palTages and watercourfes 
into the faid river as they Ihould think fit, and to fet out 
and appoint towing-paths for men for haling of boats, 
&c. making fatisfaftion as therein mentioned, an^ upon 
payment, to remove, dig, and ufe fo much of the land, 
and ereft works for the effefting and maintaining the 
navigation as they Ihojild think requifite. In the profe- 
cution of the purpofes of the aft, feveral parcels of 
land had been, before paffing this fine, or the devife by 
John Stagg after mentioned, purchafed by the proprietors 
of the navigation for making locks, cuts, and wharfs, 

and 


mi. 
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and they had paid a fatisfa^ion to certain land owners 
for the damage done to the land in making and efta- 
Uifhing thereon public towing-paths in- certain of the 
parilhes through which the river pafled^ among which 
were the parifhes of &. Janies^ in the city of Bath^ and 
Safford^ in the county of Somerfet : fome additional build- 
ings and works, not mentioned in the fine, had alfo been 
ere£ted and made fince the purchafes, but before the 
fine. It had been now objctled to the title by a pur- 
chafer, tl/at the defeription of the navigation in the fine 
was not agreeable to the defeription in the a£l, and was 
in part infenfible; diat the purchafed lands in the 
pariih of SU James% Baih^ (which was not mentioned 
at all,} and in tliat of Salford^ in the county of Somerfet^ 
(which was falfely deferibed as in Glocejlerjldre^)* did 
not pafs by the fine ^ that the lands in Hannam did not 
pafs, becaufe there was no fuch parifh as HanhanCs in 
the county of Somerfet^ Hannam being in the county 
of Glocefter^ and being a hamlet within the parifh of 
Bitton; that, the new erections, buildings purchafed, 
and towing-pa^hs, ought to have been fpcclfied in the 
fine, and that the number of acres of land in Somerfet 
comprifed in the fine was lefs than the whole that had 
been purchafed before the fine, which, therefore, was in- 
fufficient to comprehend it. Pell Serjt. in Eajler term 
1812, moved to amend the fine, i. by making fuch in- 
fertions* and omiflions of words as were necefTary to 
render the. infenfible defeription of the navigation cor- 
re£l, and conformable to the defeription in the deed; 
2. by inferting the parifh of St. James in the, city 
of Bath : 3. by tranfpofing the parifll of Hanhan^s from 
•the county of Somerfet tj the county of Glocejler ; 4, by 
tranfpofing the pariih of Salford -from the county of 
Glocefer to the county of Somerfet ; 5. by inferting the 
purchaftd and ncwiy-ere£led buildings; 6. by fubfti- 
tuting fix acres of land for three; and, 7. by adding 
common of pafture (whith had been antiently appurte- 
3 nant 
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nant ta the land purchafed, before it was conrerted to 
locks, wharfs, and watercourfes). He .conceived this 
amendment was warranted by the above ftatement oC 
the deed to lead the ufes, and by an affidavit, which 
dated that the navigation in queftion had been made 
under the recited tliat in fines levied of other 
(hares in the fame property the premifes were defcribed 
in terms limilar to thofe now fought to be obtained ; that 
the lands omitted had formerly been purchnfed and paid 
for by the proprietors ; that the local (ituation of the 
feveral premifes was fuch as above mentioned ; that the 
proprietors of the tolls were entitled to the premifes 
fotight to be inferted, and in pofTeffion of them fo far 
as their public nature permitted them to be the fubje£ls 
of poffeffion ; that the prefent vendor believed all the 
premifes had been intended to pafs by the fine, and he 
had been in pofTeffion ao years and upwards. Pell 
urged that the Court would have no difficulty in tranf- 
poflng the parifhes to their proper counties. The deed 
to lead the ufes,* he obferved, mentioned Neither county 
nor parifh for any parts of the premifes, but this was 
a double fine levied in both counties. The length of 
time which the vendor had already poiTeSed the pro- 
perty was a bar to a fonnedon or ejectment, and the 
amendment was only afked ex majori cautjeld. 


i8ia. 



Heath J. With refpeft to tranfpofing the parifhes 
from one county to another, I never remember an 
amendment of this fort. A writ of covenant is a real 
aAion, and is local*. If a perfon brings a real a£bion 
in one county,, how can the Court amend it by making 
it to be an aftion in another county (a). With refpedl 
to the amendments prayed, we cannot help fuch extreme 
negligence as this ; we may help lellbr matters : if par- 
ties will employ an ignorant man to do their buflnefs, it 
cannot be helped. 

{a) And fee Anonjmousp antci iii. 418. acc^ 


The 
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The Court rejedled the application. 

The reporter feeing upon examination of the title, 
that die land in Hanham in Gheejterjhire well paffed as 
comprized in the parifh of Bitton in that county, v. 
Foh% Cro.Jac. 120. Waldron \.Mufcarst» i FenU 170. and 
that the enumeration of the pariflies of &alford in Glocef^ 
ier^ire^ and of Hanhatrfs in ^omerjttjhtre^ neither of which 
had cxiftence, was mere furplufage, which did not vi- 
tiate, and that tlie common of pafture was obfolcte and 
immaterial ^ and the purchafers confenting to take their 
chance, upon the conftruftion of the ihfenfible de- 
fcription of the river in GloceJItrJbirey direfted a frefli ap- 
plication to be made, reftrifting it to fuch amendments 
as appeared to be warranted by the muniments ftated 
below* Accordingly in this term, Letts Serjt. moved to 
amend tl\at branch of the fine only which related to the 
premifes in the county of Somerfety 1. by making the 
defeription of the navigation in that county fenfible, in 
conformity td the deed of ufes, and on the authority of 
Cooie FlaintiiT, Mi/Us Deforciant, aniOy iv. 644. ; 2. by 
inferting the pariflies of St. James, Bothy and Salfordy in 
the county of Somerfety and, 3. the purchafed and late 
creAed buildings and works under the defeription of five 
niefluages, five mills, five warehoufes, five ftables, five 
quays, five wharfs, five tofts, five gardens, and five ways, 
(of which laft, a fine lies, 2 Ed. 3. fb. 19. cit. Wejl. Symb. 
Finesyf. 265. acc. de pajfagioy ibid.) and, 4. by fubftituting 

fix” for three” acres of land upon the principles fre- 
quently admitted by the Court, as inflanced in the cafes of 
, Demandant, Sba*tv, Tenant, Hawkins, V Tuchee, ante, 
iii. 74. HomeyDtmandant s —1 Tenant; R^ter, V tuchee; 
ante, iv. 366. Strong, Demandant; Still, Tenant; Drake, 
Vouchee ; ante, iv. 155. Demandant ; Lacon, 2 >- 

nant; Jlngwjb, Vouchee; pofi, v. a. amd Lomhe, Plaint^; 
Reapfty Deforciants pof, V. 207, The fafts which 

were 
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were Telied on to warrant the amendment were as fol- 
lows : the deed to lead the ufes did not in the parcels 
enumerate any county or pariflieS) nor any quantity of land, 
but it purported to pafs all the pretnifes that' were de- 
vifed by the will of John Staggs and all the lands pur- 
chafed for the ufe of the undertakingi and all the rights 
given by the a£l: of Parliament. The will of John 
Stagg did not fpecify the quantity of land, or the 
pariflies ; but he devifed to the Deforceants^ and the 
heirs of certain of them, << all his {hare and intereft 
in the copartnerfliip or undertaking, for making the river 
Avon navigable from Hanham mills to the city of Bath!* 
What that (hare was, appeared by an indentur«r of 3 a 
parts of the nth day of March 1724, by which, after 
reciting that the a£t of 10 Ann» c. 8. empowered the 
mayor and corporation of Bathf their nominees, and 
aifigns, to make the river navigable, and reciting that by 
indenture of the loth of March 1724, the mayor and 
corporation had ailigned that pourer to 32 perfons, of 
whom John Stagg was one, the faid John Stagg and the 
other 31 perfons mutually covenanted to become co- 
partners in the making of the river navigable, and aUb 
in the purchaiing fuch tra£ls of land adjoining to the 
river, as were needful to be cut into watercourfes and 
locks, for haling paths, and other neceflary ways. Au 
affidavit now produced itated conveyances made to the 
/undertakers in 1725, of certain pieces of meadow 
land in Salford Common Mead^ in the parifh of SA* 
ford^ in the county of Somerfet^ and certain land t^k^n 
out of a meadow called the Amery^ lying next to tli^ 
river Avon, in the city of Bath^ &c.$ and another 
•indenture of 18th Dfcttnhtr 1730, betwe^ tbe fame 
parties as the laft-mentipned deed, after a recital where- 
of, and that a wharf and warehpufe bad then been 
hoilt on the premifes, the conveying parties covenanted 
with the purchafers to levy a fine of the fame furemifee 
yoL.IV, jC by 
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by the feme defcriptiotif and to the ufesy of the foregoing 
deed i and in Michaelmas term 4 G. 2. a fine was in 
puifuance thereof levied of the fame premifes by the 
defcription of one warehoufe and one wharf, with the 
appurtenances, within the parilh of St. JameSf in the city 
of Bath. The rendot's affidavits dated the contents of 
thefe fevend documents, and that the omitted lands were 
in the refpc£live counties and in the refpcftive parilhes 
{ought t9 be inferted ; that the additional buildings had 
been eroded before the date of the fine and of the will 
of John Stagg, according to{hi$ information and belief, 
and were tlien in the occupation of the proprietors of the 
32 fiiares in the tolls and undertaking, and that payment 
had been anciently made by the undertakers, as was 
witnelTed by certain deeds poll, of fums.in compenfatimi 
for the injury which the owners of certain lands in fome 
of the parilhes, wherein they did not purchafe any eftate, 
permanently fuftained by the public eafement and tow* 
ing-paths thereon, fet out and made by the undertakers 
under the 'powers of the for the fubjeffs navigating 
the river } tliat the vendor had been 20 years in enjoy- 
ment of his ffiare, and that he believed ail the premifes 
were intended to pafs, but had been omitted through 
negleA, and that ail the conufors were dead, fo that no 
new fine could be levied. Lens compared this to die 
cafe of fines of {hares in the New River Company, 
wherein omiffions of very numerous pariflies had often 
been amended. 


f 

*>' The Court, upon thefe affidavits, and infpeffion of the 
deed to lead die ufes, and an office copy of the devife by 
John Stagg, without difiiculty permitted the amendment. 
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IN 

Hil§^ Terjn, 

In the ¥Hty«durd Tear of the Reign of Georgs III* 


Collett v. Bland, Wilson, and vIsher* 

\ 

'JTIE Pluntiff fued out a capias againft WUfm return- 
able on the eflbin day of Trinity term, loth June 
iSiit The Defendants Jf^l/onf Bland, and Fijber, en- 
tered into a bail 4 >ond> The PlainUif nerer declared, nor 
obtained any rule for time to declare in the original ac- 
tion, but took an alDgnraent of the bail-bond, andTu^ 
out a writ thereon againft the bail and principal, tefted 
rite nth May in E^er tens t8<2, and returnable 
on the morrow of the titly Trinity, whidi was fenred on 
tile 23d of May, 


1813. 


Jan, 33* 

The FlaintiiT 
may proceed 
againft the bail 
although the ori- 
ginal aAion is out 
^ court, it not 
appearing when 
the bail-bond waa 
afligned. 


Lent Seijt. had obtained a rule ni/i to fet afide the 
proceedings in tiiis adion, upon the ground tiiat the 
3 C 2 original 
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original afllon being out of court for want of a declara- 
tion^ the Plaintiff could not afterwards proceed on the 
bail-bond, for which he cited Pigg^tt v. Trufle^ 3 Bof^ iff 
PuU. 221. and Sparrow v. Neyler^ 2 BL 876, 

Onjlow Serjt. now fhcwed caufe againfl the rule. If 
the Plaintiff were to proceed in the original aflion after 
taking an affignmcnt of the bail-bond, he would thereby 
wave thcFafljgnment. 

Lens% in fupport of his rule, obfenred, that it did not 
appear in this cafe whether the original action was out of 
court before the plaintiff took the affignment of the 
bail-bond, or not : if it was then out of court, all tlie 
fubfequent proceedings would have been irregular, ac- 
cording to Sparro^) v. Neyler^ if it was not, ftill the 
PlaintifPs laches was, according to Piggott v. a 

good ground for an application to the equitable jurifdic- 
tion of the court for relief, and as the Plaintiff in whofe 
knowledge the fadt lay, had not fhewn by his affidavit 
that the affignmcnt was taken before the original afrion 
was out of Court, it muft be prefumed molt Itrongly 
againft him. 

The Court held tliat the circumitancc, that the original 
adrion was out of court, would not aid the Defendants. 
The counfel for the Defendants did not explain how it 
was either ufual or prudent to proceed in the original 
^adkion after proceeding againft the bail. It did not 
appear to the court how any thing that took place in the 
original caufe after the adkion againft the bail was, com- 
.menced could be material thereto, and they 

* Difcharged the rule. 

The officers agreed it never was ufiial in fuch cafe to 
proceed in the original adkion. 
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SiFFKiN V. Glover. *3* 


^J^HIS was an aftion upon a policy at and from London 
to Archangel^ and back again to London. The veflel 
failed under a licence from the king in council^ to trade 
in grain) and certain othei^ fpecified articles) which was 
to continue in force till the 29th of September i^io : an 
order in council extended the time of aM licences which 
were to expire on that dajS) to the ift of January i8li* 
The (hip proceeded on her voyagC) and arrived at Arch* 
angel on the adth of Augujl 1810, and her cargo was 
confifeated by the Rujftan government) that occafioned 
delay: on the 1 8th of September i8iO) the captain re- 
ceived permiilion to {hip a cargo for a neutral port ; {he 
could not however complete her loading till tKc i6th of 
O&ober: that cargo was pitch) taV) and mats* The {hip 
failed on her homeward voyage) but was obliged to put 
back and winter, being impeded by floating ice, and having 
been ftranded, {he was obliged to unload for the purpofe of 
repairs, and the mats, which were not taken on boatd 
for dunnage, but conftituted a confiderable part of her 
cargo, were deftroyed by fire: the Ihip was reloaded with 
wheat, having lain in that place long enough to corre- 
fpond with England^ and receive dire£lions fo to do, and 
to proceed to Leith for orders. The owners in England 
obtained another licence for the Anna Maria to return 


A licence to 
trade, which is 
to expire on a 
certain dayt will 
proteA the adven- 
ture beyond that 
day, if it be pro- 
trailed by events 
which the licenfcd 
party cannot con- 
trol. 

And where a 
homeward cargo, 
fhipped without 
laches after the 
licence expired, 
was, through 
perils of the fca, 
neceflarily un- 
laden in the qpurfe 
of the voyage, and 
deftroyed by lire 
on Ihore, held that 
the licence pro- 
tc(fted a cargo of 
the fpecified 
goods, fubftituted 
for the cargo, 
burnt. 


from Archangel to Leith with a cargo of grain, &c.) which 
licence not being with the {hip, her clearance with thS^ 
cargo of wheat could not be indorfed on it at the time of 
her obtaining it. Shepherd Serjt., for the Defendants, con- 
tended the adventure was not fufiiciently protefted by 
the firft licence, becaufe it required the clearance to 
be indorfed ; and. the clearance of the fubftituted cargo 
was not indorfed; fecondly, bccaufe that licence was 

3C 3 direfled 
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Gjwver, 


Cases m hilart tbRm 

dirededand had been applied to a diderent homeward car<! 
go, and alfo becaufe it had expired before Slipping thia 
cargo ; nor by the fecond licence, becaufe the (hip’s clear> 
ance unth the fccond cargo was not indorfed thereon, and 
alfo, becaufe if the (hip failed for Londottt the fecond 
licence legalized a different voyage from that on which 
(he failed ; and that if (he failed for Ltithi the Plaintiff 
could not recover, becaufe that was a deviation from the 
voyage infured. before whofai the caufe was 

tried at the London fittings after Mtehtuhnas term i8ta, 
was of opinion that the original licence futficiently pro* 
te€ted the cargo, but referred the objedlions, fubje£t to 
which the jury found a verdift for the Plaintiff. 

Shepherd Seijt. now moved to fet afide the verdidfc 
and have a new trial, upon the fame objeflions. ft had 
been ruled that this cargo of wheat was not protefled 
by the (irft licence, in a caufe of S^in v. AUntOtifi) on 
this fame policy, tried before Lord EUenborongh C. J., 
(which cafe* was alfo cited at the trial.) He alfo urged 
that the owners, by obtaining a new licence, had (hewn 
that they eleded to abandon the former licence, even if 
it would hare otherwife ferred them. 

Mansfield C. J. The Plaintiff had a licence which 
was fufficient : he thought he had not one, and he ob> 
tained another, which did not ferve him : but how did 
that control the effect: of the eificient licence, which he 
before had ? There is nothing in the obje£iion. 

e 

Gibes J. Lord Ellenboreugb himfelf has (ince told 
me that the cafe cited went off on the ground that the 
delay which arofe before (hipping the firft homeward 
cargo, was not fufliciently accounted for. The cafe then 

(e) See Siffkin f, AUnutt^ z Mauk Uf Sdwjnt 39. 

ftanda 
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Hands thus. Th« fliip fails with a licence^ which is to 
expire on a certsun day. A delay had arifen, which 
was moft fatisfadlwily accounted and the caufe of it 
is not removed until after it had become phylically im- 
po.fliblc that Ihe Ihould get her caigo before the day 
firft %ecified. On the i6th of OS^er flic does get l)er 
ca^Oy and as ihe is coming homey a ^eat part of her 
cargo is burnt i and the owners finding that it was more 
expeditious to bring home a cargo of wheat than to ob- 
tain pitch and tary and to make up the deficiracy of the 
mats that were burnt, for the fake of expedition, they fo 
load the ihip, and (he brings home the wheat i thereby 
better anfwering the purpofe of the perfons who granted 
the licence, and of thofe who obtuned it. The owners 
procured a new licence, for a voyage from Arcbanget 
dire£i to Leith, and the Defendant contended that tUs 
was a deviation, but the captmn fdrore it was only his 
intent to touch at Leith for Us inftru£lions, and proceed 
to Londan: the captain did not even know that there 
exifted a new licence: the parties applied for the 
new licence eie majeri cautelA, but they were under a 
miftake in thinking the old licence would not proteCk 
them. 

The reft of the Court concurred in 
refufing the rule. 



SrrFUH 
'•o, " 
Glovib. 
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Burne V. Richardson. 

# 


A tenuor, who rpjj£ Duke of Bedford had demifed ftalls in Covent 
lets to an under* X 

tenant, cannot, . Gardtn market to Hughes^ and Hughes had under* 
after his term ex- let to the PlaintiflF as tenant from week to week, 
©cmdnuauncrof^* term being expired, the Duke of Bedford had 

the under-tenancy circulated a printed notice among all the under-tenants, 

hy diftrefs. if the ftafing tha! Hughes^ term was expired, and that they 
under-tenant re- ® _ * * T . . . 

fufee to acknow- * expiration of 

ledge him as land- the term Hughes continued to claim the rent of the Plaintiff 

mder^hreat of ^ feveral times under a proteft 

diftrefs. , that Hughes had no right to it, in order to avoid a dif * 

^though the length he refufed to pay the rent any longer, 

retains the pof- whereupon the Defendant, as the bailiit of Hughes^ 
feflion. diftrained, and the FlaintifF brought trefpafs, and at 

tenanT^ whSfe^un- fittings Michaelmas term l8l2, be- 
der-tenant retains fore Manfield C.J., recovered a verdift for 3/. i8j., 
the polTeiiion after ^hich ’ 

the term, is not 

liable for mefne v., . 1 ^ 

profits. Per Bl^ei Serjt., for Vaughan Serjt., now moved to fet 

Mansfeld C. J. afide, contending that inafmuch as the ground-landlord 

was entitled to recover this fum from Hughes^ under tlie 

title of mefne profits, it would be no hardfhip on the 

Plaintiff that the diftrefs fhould be held good, becaufe 

the Duke was entitled to confider Hughes as holding 

over through the medium of the Plaintiff, and therefore 

might maintain an adion againft him for mefne profits. 

T^e Plaintiff, knowing that JIugheis term had expired, 

had neverthelefs paid him rent fubfequently accrued, 

and had thereby recognized him as his own landlord, aiid 

was now eftopped from'contefting his title. 


Mansfield C. J. The Duke may recover againft the 
Plaintiff for melbe profits the fame fum yibixik Hughes 
14 V now 
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now contends the FlaintifF is bound to pay for rent to 
himfelfj but muit not the Defendant in an adion fot 
mefne profits be the perfon in a^ual pofieilion and 
trefpafiing ? ^ 

Gibbs J. The Plaintiff was weekly tenant under 
Hughes^ as Hughes was under the duke j both their terms 
expire, and both have notice of the determination thereof. 
The Plainti£F fays, your term is up, I will pay you no more 
rent, but 1 pay the money to prevent a diftrefs : and it 
is faid this is to enable Hughes to diftrain, when the 
Plaintiff, at laft, declines paying any longer. If this 
was rent due, was it due by privity of contra£fc, or pri- 
vity of eftate ? I conceive by neither. There is no pre- 
tence for the motion. 

^ Rule refufed. 


Rule of Practice. 


Court on this day again promulgated their rule 
that no motion for a new trial would be entertained 
unlefs two days previous notice fhould be given of the mo- 
tion to the Judge who had tried the caufe, that he might 
be enabled to bring down his notes of the evidence, and 
have them ready in court at the time when the motion 
fhould be made. 




Burmb 

V. 

Richardsok* 


Jan* %7* 

Two days' no- 
tice to be given of 
motion for new 
trial. 
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(IN THE EXCHEQUER.CHAMBER.) 


*• Ahomymous* 

Ko intcreft on at- ^AS£LEE mov«d for intereft on the affirmance in 
finrancemcrrorof ^ judgment obtained on a recognizance of 

toll TKognizance ^sni* the Court of Kir^f Bench. Th£ Court refufod 
in the Kiog’i it oft account of' the difference between the form of the 
recognizance in the Court of Kin^s Benchf and that in 
the Common Pleat ^ being in the Kin^s Bench confined to 
fhe amount of the debt. 


jarntt. Levin v. Nbwnham. 

Whether the 'J'HIS was an afiion upon a policy etfefted upon the 
P\*“^**®'* * fliip Harmenyt on a voyage to the Baltic, with liberty 

within her port of to wait ofF any port .for information, and the other «- 
difchaige. U a tenlive powers given at this time to the aiTured in fimilar 
^e^n ^‘P warranted free fronv capture in 

her port of difcharge. The caufe was tried before Gibbt J., 
at the fitdngs after Michaelmas tvtm, i8i2, when it was 
proved by the mate of the veflel, that the veflel arrived 
off Pillau, deeply laden, and caft anchor in Pillau-readst 
two Gertnan (or eight Engli/h) miles from the Ihore, in 
ten fathoms water, in order to enable the fupercargo 
to get information from the land. It did not appear 
that the mafter had received any previous intelligence 
of danger at Pillau. The Tefl*el was there captured. 
She could have come in nearer to the ihore, if the mafter 
had fo chofen, without unloading. There was a con« 
,fiderable ftruggle upon the point whether Ihe had drt^ 
ped anchor there, merely for the purpofe of the fuper- 

catgo’s 
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caigq^s going on ftore to obtain infoniiation to enabW 
bim to feled hit port of difchaige, or whether (be caft 
anchor becaafe (he had already chofen Pi/Zew as her port 
of difcharge. The charter pirty defcribed Pillau as 
her deftined port, with liberty (o call at Cartflxun for 
information. The invoice and bill of ladmg fpoke of 
PiUau as the port of difcharge. The Defendant aflinning 
that fuch was the cafe, infifted that the underwriter was 
prote£led by the warranty. Gibbs J. told the jury that 
tins was primi faeiib evidence of an inteht to go to 
PiUau as the market, but he directed them, tliat the 
o^ner might alter that intent^ and might either fufpend 
it, and wait for information whether it were fafe 
to go into PiUau or not, or that he might wholly 
alter it } and if he had fufpended his intention, then, 
until he had made up his mind, Pillau was not his 
port of difcharge i and the leaned judge left it to 
the jury, whether, upon tlie whole, they thought 
he had made it his port of difcharge or not, but re- 
ferved liberty to the Plaintiff to move for a new trial, 
fubje£i; whereto, the jury found a verdlfl for the 
FlaintiC 


1813. 

to— 

Usm 




Pell Serjts, now moved to fet afide the verdift, and 
have a new trial in this and two other caufes. He faid 
he meant to make two great queftions : lirft, that the 
evidence had eftablilhed the fa£t, that the alTureds had 
made Pillait their port of difcharge ; fecondly, that the 
veflel, when captured, was within the port. The doubt 
was, whether it were not a mixed queftion of *la]p>and 
fzfkf whether the Ihip at the time of the capture, were 
|a port or not; though there was circumftances in 
Dalflei/b Yu Brookif 15^^1303., which did not exifl: 
here : he intimated that the learned judge had referred 
the point, in confequence of a difference in opinion 
^tweea this Court and the Court of King*s Bench^ as 

that 
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Lem 


•Vm. 

Nbwnham. 


Fib, 3. 

An ittomey’s bill 
may be referred 
fortaxation» 
though it it his ex- 
ecutor who fuet 
on it* 


that 0 >urt had exprofTed their fentiments in the cafe of 
DalgUtfb V. Brooke. [The Court denied that there 
was any difference between the judgment of the two 
courts^ as the opinion of this Court was expreffed in 
Kejfer v. Scotty ante, 6(}o. The fafis in Dalgleijh v. 
Btooie did not fupport the doArine there laid down j but 
this Court adhered to the dodrine> not relied on the 
faffs of that cafe.] 

Mansfield C. J. In this cafe^ I have no doubt, that 
Pillau was intended to be the (hip’s port of difeharge, 
if it were fafe : the charter party is made on the 
4 th of September: but at a fubfequent time, the loth 
of September, the time of making the policy, the aflurance 
is declared to be to any port or ports of difeharge in the 
Baltic. It would indeed be utter madnefs in the prefent 
political (late of Europe, for an owner abfolutely and 
irrevocably to fix in this country a (hip’s port of dif- 
eharge ; and I cannot think that either the owner or the 
mafter of a veflel w'ould do it. Extraordinary powers 
are now given to touch and (lay at any port or ports for 
information. According to all evidence, as well as I 
recolle£l, there is no in fiance of a (hip begitining to 
lighten fo far as eight miles from the (hore : they cad 
anchor at that didance for information only. 

The Court refufed the rule. 


Penson, Executrix, v. Johnson* 

'jpHIS was an aAion brought to recover the amount 
due to the tedator for bufinefs done by him as an 
attorney; and the Defendant had before appearance 
obtained a rule nifi that the bill might be referred t6 
the prothonotary for taxation, and that the proceedings 

might 
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might be ftayed upon payment of what ihould be found 
duOf and the colts. 

Shepherd Serjt. now oppofed this rule upon two 
grounds^ firft that the Defendant could not be heard 
before appearance; fecondly, that according to* the 
authorities of Lee Executor v. Knight 9 Barnes^ 
and Chappie and another executors of Gough v. Chapman^ 
Barnesy 122.9 after the attorney’s death the bill was no 
longer a fubjeft of taxation. 





PiMwar 


V. 

Johnson. 


The Court held^ as to the firft pointy that it was the 
daily practice to grant Defendants before appearance a 
fummons for payment of debt and cofts ; and as to the 
fecond points that the pra£lice was otherwife in the 
Court of King’s Bench^ and in conformity theretOi they 
made the rule to refer the bill for taxation, 

Abfolute. 


Reyker V. Hall. 


Feb. 3. 


^ PHIS was an aAion upon the fame policy on which A (hip was in- 
the Plaintiff recovered againft Pearfony antcy p. 662. 

Upon the receipt of the letters mentioned in that cafe, port. A letter 

ftating that the Conftantia had been taken at Swinnemundy aJ“»oiinciDg her 

being forced into port by heavy gales, the parties fop- 

pofing that the capture was of the nature dcfignati/d by which the under- 

the warranty agaiifft feizure and capture in port, and 

diat therefore the riCk had never- attached, adjufted on fanner retumed, 

the back of the policy a return of t^epremiunt, to which, »«d the Utter re- 
‘ ' • cetved bach, the 

premium. It after* 

wards appeared the capture was not In port* Held that the aflhred was not precluded 
by the adjulbnest and repayment from recovering on the policy. 

Whether the underwriter's name had been linick oflT die adjufiment only, 

Or off the policy sdfo. 

as 





1813. 

nBrtlBR 


■if. 

Bau. 


eA8£S M HfLAltT T£RM 

iM is ufual) the Defendant (igned die initial letters of has 
tiamei and afterwards adldally paid the money) where* 
upon the Plaintiff’s broker ftruck out the Defendant's 
initials with a peut but accidentally omitted to ftrike out 
his n»tne from the fub£cription on the face of the policy^ 
in the cafe of another policy upon the fame riik, the De- 
fendant’s fubfcriptton on the face of the policy^ as well 
as his initials fet againft the adjuftment on the back, 
were ftruck out after re-payment of the premium to the 
alTured. But when the Plaintiff became more fully ac- 
quainted with the circumftances,, he infifted that the lofs 
had been occafioned by a rifle, againft which he was pro- 
tefled by the infurance, and be brought this aAioiu 
Upon the trial of the caufe at the fittings after Hilary 
term 18x2, the jury found a verdi£f for the Plaintiff, and 
Vaughan Serjt. had in Eqfter term 18.12 obtained a rule 
nift to fet it afide, againft which 


Shepherd and Serjts. now (hewed qaufe. Ihey 
admitted thaf while both parties were ignorant of the 
faff, they might, if they had pleafed, have entered into 
an agreement upon that ground, to refeind their con- 
trad ; but that was not this cafe. Here the parties fet- 
tled the account upon a belief that they knew the faff, 
but they were miftaken ; and as they had proceeded tO' 
make an adjuftment under that miftake of the faff, when 
the fafl was cleared up they were reft ored to their ori- 
ginal fituatioh. They admitted that where both parties, 
Jcncwing the faA, come to a fettiement on a miftake of 
thl^ l^w, they are bound thereby (s). Da C^a y. Brithf 
Burr. 1966. would doubtlefs be cited, but it was not ap- 
plicable. Park an 6 ib ed. W. i. p. 167. The Court 
in commentixig on that cafe, take the diftinffion, that 
there the lofs was total at the time of*the adjuftment 
and payment, and therefore, although fubfequent circum- 


See Bri/km v. Baeresf p^f v* 14 
8 


ftances 
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ftances cliAiiged it to a partial lofib the iettlement 
not be sefcinded ^ ntherwife, if it had beaome a partial 
lofii before the adjuftmetit. But here was bo change 
in the ^ircumftances of the vefiel. The capture was 
always a lufs proteAed hy the policy, although the 
parties did not know whether the ^ipot where the loft 
happened was within or without tlie port. The Plain#* 
tifF bad received a part when he was entitled to the 
whole, which was no aflccord and fatisfadiion. And he 
was not bound by the miftake. # 


jay 

Xxnoia 

«• 

lUix. 


Vaughan and Rough Serjft. coftiri. In Reyner v. 
Peatfott^ there was no adjuftment. The Plaintiff reco* 
vered on the merits. Here the Plaintiff was concluded 
by the fettlement. Bilbie v. Lumley^ 2 Ea^. 469. Where 
a patty pays money, having either the knowledge, or the 
means of knowledge of the true ftate of the fads, he 
cannot recover it back. There the underwriter who 
paid had omitted to read a letter which was put into 
his hands. No new fads had been difeovered in the 
prefent cafe fince the adjuftment : the parties, when they 
made it, conftrued the fads ftated as amounting to an 
arrival. Under the circumftances, the fpot where Ihe 
was taken muft be confidered as die ihip’s port of dif- 
charge, becaufe Ihe had feleded it for fuch. DalgMJh *v. 
Brooke^ 15 Eajl. 295. The parties fo confidered it, and 
if they were miftaken, it was a miftake in point of law, 
which would not enable the Plaintiff to alter the prefent 
ftate of things. Da Cofia v. Frith was ftrongly in favor 
of "the Defendant. There was a marked diftindign^bc- 
tween mere adjuftment and adual payment. Herbert v. 

I Campb. 134. Shepherd v. Chewter, 1 Campb. 
274., note of the reporter, which, as is obferved in i Park 
on Inf, 6th ed. 167., is very fenfible and learned. 

Mansfield C.J. The (hip was loft. The defence made 
to this adlon was in fome refpeds fimilar to that made 

ia 
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V. 

Hall. 
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in many of the Piilau cafes, that the (hip was captured in 
port, where (he was warranted by the aflured to be free 
of capture. > tFpon that queftion, however, the Plaintiff 
was clearly entitled to recover. But in anfwer it is 
urged, that the Plaintiff having received a return of the 
preinium, which could only be due on the event of the 
(hip’s having arrived, the Plaintiff could not recover for 
a lofs. In Pearfon^s cafe, the only witnefs examined 
ftated, that the return of premium was^accepted on the 
fuppofition* that the (hip -was a£tualiy at Swinnetnund 
when (he was taken. Is not this then the cafe of money 
paid under a miftake of fa£l ? ' I think it is, and that 
this tranfa£rion does not defeat the Plaintiff’s right to 
recover. 

Gibbs J. I am of the fame opinion. The Defendant 
fays, (ingenioufly,) that it was a miftake of the law, and 
that it was agreed that the place where the (hip was 
taken fhould be conhdered as being at all events the 
port. But this is not a corred reprefentatioh of the cafe, 
it was confidered that the (hip was in point of faA 
adtually at the port of Sivinnemund. 

Thi Court held that there was no diftin£lion in favor 
of the Defendant upon the policy Vhich had been ac- 
tually cancelled. It was only the cafe of an inftrument 
deftroyed by miftake. * 


Rule difcharged» 
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1813. 


Williams v. Land. 


4 « 


TENS Serjt. had obtained a rul^ niji for changing }lie In cafe>the 

venue from Devon to CornvjalL The a£tion was - 

of aftion arues, Co 

cafe for overturning the Plaintiff in a ftnge coach in a entirely as to re- 
journey from Exeter to palmouth^ at the Cernyh end of venue, in 

the bridge erefte*d aepofs the Tamar ^ which (divides the il^ui^^iribf^ 
two counties. tained. 


Bejl Serjt. oppofed the rule, lirft, upon the ground 
that the contrail for conveying the Plaintiff was made 
in Exeter : but the Court held, that though that circum- 
(lance would have been an anfwer to the application if 
the a£lion had been aJJumfJiij yet .that in tort it was 
immaterial to the caufe of a£lion. Bejl then urged, 
that the negligent driving muft have begun in the 
county of Deven^ before the coach had ^croffed the 
filum aqua* 

Per Curiam. The negligence would have been no 
caufe of aftion, if the injury had not been fuf- 
tained. 

Lens made his rule 

Abfolute. 


30 


Voi.IV. 
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Raggett v. Axmore. 


The acceptor 
of a bill for the 
accomfxtodation of 
the drawer is not 
difcharged by 
time given to 
the drawer. 


^J^HIS was an a£lion‘^upon a bill of exchange, brought 
againft the acceptor. It was tried before Mansfield 
C. J. at the fittings after the laft Michaelmas term, when 
the defence attempted to be eftablilhcd, was, that the 
acceptor kad accepted the bill the accommodation of 
tlie drawer, without confideration ; and that the holder 
had fince given time to t»he drawer, which, according to 
the do£lrine laid down in Laxton v. PeaU^ 2 Camph, 
185, in the cafe of an accommodation acceptance, dif- 
charges the acceptor. The jury found a verdift for 
the Plaintiff, and Vaughan Serjt. relying on the fame 
authority, now fought to fet it afide and have a new 


trial. 


Mansfield C. J. It is probable that the bill was 
accepted without confideration, but there was no fuf- 
ficient evidence of that faft, and therefore the point 
relied on, does not arife. Neverthelefs, except in the 
cafe cited from Campbell^ it never was known that any 
thing paffing between other parties could difeharge an 
acceptor, but in the prefent cafe it is unneceffary. to 
decide that queftion. {a) 


(a) See Fentum v. Pecoek, pq/l^ v. 199 • 
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Leach v . Hewitt. 

was an aftion upon a bill of exchange purport- 
ing to be dated from the Northampton Banh^ 22 Sept, withoutVraudj 
i8i I, and to be draVn by JF. Crooke, as agent for Rogers ^ indorfes a bill in 

Crooke, and Conipany« upon, and purporting to be accepted both the 
k D I r L j o • # r k bolderandac. 

by Rogers and Co. 83. Lombard Street y in lavor of the ceptor aje 

Defendant or order. Upon the trial of the caufe at the tious perfons, 
London fittings after Hilary term 1812, before Mansfield notic^of the dif- 
C. J., it appeared that the bill had been indorfed by honour of the 
Hewitt^ at the requeft of a perfon named Cattlcy who 
had pafied it to Rchfon^ who had pafied it to Percy y 
who transferred it to the Plaintiff for a valuable con- 
iideration ; viz. in payment for ft>nie wine. When the 
bill was due, Dawfon and Co. the bankers of the Plain- 
tiff attempted to prefent it for payment according to the 
direftion, but found no fuch houfe as Rogers and Co. in 
Lombard Street^ nor, upon enquiry, was there any fuch 
houfe as Rogers^ Crookcy and Co., conftituting the North- 
ampton banky and the bill was a mere fabrication of Cat- 
tle's, who aifumed the ftyle of Rogers, Crooke, and Co. 
for the purpofe of fraud. After four days the holder 
found the Defendant, who lived in Clerhennvell, and at 
firit denied his fignature, but afterwards confeffed it. 

T.he officer had no difficulty in finding him to arrefi. 

The defence was, that he had not had due notice of 
the diffionour of the bill. On the other hand*iw^^as 
urged, that the Defendant had taken the bill without 
confideration, and therefore was not entitled to notice, 
inafmuch as the drawer, who was a fiffitious perfon, 
clearly had no value in the acceptor’s hands, who was 
alfo a fiAitious perfon. Th.ere was no evidence that 
the Defendant was party to the fraud. Mansfield C. J. 

3 D 2 direQcd 



' FehU. 

One who with» 
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direAed the jury, that if the Defendant were a party 
to the fraud, he was not entitled to notice, but that if 
his condu£I was not fraudulent, but he took the bill 
innocently, he was entitled to notice ; whereupon 
the jury found that 'the Defendant was not privy 
to the fraud. The Plaintiff was nonfuited for want 
of notice. 

Vaughan in Eafer term^ i8i 2, obtained a rule 
ntfi to fet a%de the nonfuit, and have a new trial, upon 
the authority of De Berdt v. Atkinfon. 7 H. BL 336. 
where BtiUer], lays it dqwn, that the rule requiring 
notice is only applicable to the cafe of fair tranfaflions, 
where the bill or note has been given for value, in 
the ordinary courfe of trade. It was faid that the in- 
folvcncy of the drawer did not take away the necefllty 
of notice : that was true where value had been given, 
but no further. In that cafe it was plain that the 
Defendant had lent his name, merely to give credit to 
the iTote, and was not an indorfer in the common courfe 
of buflnefs. 

Bejl Serjt. now (hewed caufe againfl: this rule. The 
bill was a fraudulent tranfaflion, but the Defendant was 
no party to the fraud. The officer found him without 
difficulty. The Plaintiff knew his abode four days after 
the bill became due *, and with diligence applied at an 
earlier period, the Plaintiff might have found him in 
time to give him due notice of the difhohour of the 
bill. The indorfer was entitled to notice, unlefs he had 

a 

beerf implicated in the fraud, which the jury had ex- 
prefsly difaffirmed. 

Vaughan^ in fupport of his rule, contended, firfl:, that, 
the evidence (hewed that the Defendant was implicated 
in the fraud, fince he had been prevailed on, as he 
himfelf declared, by Croohf to put his name on the bill. 

Secondly, 
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Secondly^ even if he were not, tlie drawer and acceptor 
being non-entities, he was not injured by ^he want of 
notice, and therefore was not entitled to infifl upon it 
, as a defence. But further, if he was entitled to notice, 
he had difpenfed with it by not having a known rc- 
fidence. In the cafe of Bateman v. .Jofephy 12 EaJI. ^33., 
it was determined, that if the holder cannot find the 
indorfer’s place of refldence, he needs not to give him 
notice. , 

# 

Mansfield C. J. It is the Defendant’s own fault 
if he has indorfed a bill of ^erfoiis who cannot anfwcr 
over to him, and he mull be the fufFcrcr thereby, but 
he has only placed himfelf in the common fituation of an 
indorfer. It appears that the PlaintilF knew where to 
find him after the fourth day. 


1813- 

Lsacu 

Hewitt. 


CiiAMBRE J. Mr. Barnes, the learned editor of my 
brother Bayleys work on bills of exchange, has fub- 
joined in Pti36. a very fcnfible note upon the cafe of 
De Bcrdt V. Athinfon, He fays, The ’ Court appear 
to have proceeded on a mifapplication of tlie rule 
which obtains as to accommodation acceptances ; in 
thofe cafes, the drawer, being himfelf the real debtor, 
acquires no right of action aguinil the acceptor, by pay- 
ing the bill, and fuffers no injury from want of notice 
of non-payment by the acceptor. But in this cafe the 
maker was the real debtor, and the payee a mere furety, 
having a clear right of a<£lion againil the maker upon 
paying the note; and therefore entitled to nc|fice, to 
enable him to exert that right." • 


Gibbs J. The indorfer undertakes to pay, if thofe 
who ought to pay do not. Therefore he is entitled to 
notice, that he may have his remedy againfi them. 

Rule difeharged. 


3D 3 
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Feb. 8. 


Recovery 
amended by in- 
creafing the quan- 
tities of fpecific 
clofesi defcribed 
in the deed as 
being of Analler 
than the true 
quantities. 


Alexander, Demandant ; Bleasdale, Tenant^ 
Hanford and Wife, Vouchees. 

• 

recovery had b^n fuflTered of the manor of 
Hans Place with the appurtenances^ 4 mefluages, 
12 gardens, 100 acres of laud, 5o*acres of meadow, 50 
acres of paflurc, 60 acres of wood and underwood, and 
common of'pafture/or all cattle in Red Mar ley ^ and Da» 
hitatj in the County of Worcejler^ and of all and all man- 
ner of tythes arifing, &c. within the aforefaid premifes. 
The fcveral clofes were fpccified in the deed to make a 
tenant to the precipe by name and computed meafure of 
each ; the whole of the land therefore had palled to the 
tenant to the precipe; the aggregate quantities there 
ftated did not exceed the number of acres Hated in the 
recovery ; but upon a recent fale and aflual admeafure- 
mei^ the parcels had been found to contain as follows : 



A. 

R. 

p. 

Houfe, &c. - - - 

2 

3 

8 

Three cottages and gardens 

I 

2 

28 

Arable and roads 

156 

0 

>S 

Meadow - - - 

20 

3 

26 

Wood - - - - 

35 

I 

38 


271 3 26, being 1 2 acres 

more than were mentioned in the recovery. And it was 
objeQed on behalf of a purchafer that the eftate tail was 
not well barred as to the whole. It was fworn by the te- 
nant in tail that he had intended to pafs, and had given 
inftru£l:ions for a'' recovery to pafs the whole. It did no^ 
appear that there were any general words to aid the 
amendment. 

Mellon Serjt. had on a former day moved^ to increafe 
the number of acres in the recovery, upon payment of 

the 
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the king’s filver for the additional acres^ by adding la 
acres of land» upon which occafion the Court hefitated, 
and defired the cafe might be again fpoken to : he now 
moved it again and cited Powell v. Peach. 2 BL 1 202. 
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1813. 

Alexander^ 

Demandant. 


Tht Court permitted the amendtnent. 



Doe, pn the Demife of Boscawen and Tower, 9^ 

V. Bl*iss.' 

J^EST Serjt. had obtained, in Michaelmas term 1812, has^a right 

a rule ulfi to fet afide the verdidl found for the re-entryf referved 

Plaintiff in this ejeftment, and have a new trial, under breach of a 

the circumftances, that this was an action brought by a uiX*rictl 

landlord againfl his tenant, on a forfeiture incurred under by waving his 

a covenant contained in his leafe, that he fhould not fell, 

^ 1 .1 . 1 1 • j underletting, loft 

aflign, make, over, underlet or incumber that indenture his right to re- 

of leafe, or the premifes thereby demifed. * The evidence on a fubfe. 
was that a houfe on the farm had been underlet year 
after year by the tenant, with the knowledge of the land- Nor by waving 
lord, who neverthelefs received the rent after it, and B^ to re- 

urged, that after the condition broken by the firft under- of^covenantTo^^ 
letting and the forfeiture once waved, the CQiidition was repair, does he 
gone for ever, and he cited Dumpor*$ cafe, 4 Co, Rep, 1 19, 

[Mansfield C. J. and Heath J. agreed, that no doubt that want of repairs, 
cafe was the law, but enquired whether there were 
any licence here ? and whether it was contended that the 
landlord having never before exercifed his right to turn 
out the leffee, that indulgence was equivalent to an ac- 
tual licence ?] Befl admitted he carried his argument to 
that extent. 

The Court granted a rule nijt. 

304 


On 
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1813. 

D0£, 

Ex dem. 
Bostawen 

Bliss. 


Fih. 10 . 


If an eftatCf 
of which 2 reco- 
very 18 fufieredy 
lies in two 
counties^ (here 
muft be a fepa- 
rate affidavit of 
the caption in 
each county. 


On this day, Shepherd Serjt. would have (hewn caufe 
againft the rule, but was flopped by the Court. 

Mansfield C. J. Certainly the profeffion have al- 
ways wondered at Dufipor^s cafe, but it has been law fo 
many centuries, that we cannot now revcrfe it.. It does 

not however embrace the prcfent cafe. 

( 

Gibbs J. This is a queftion 'whether the landlord by 
overlooking a former underletting, has waved the right 
of re-entry for a fubfequent underletting. That is too 
llrong a propofition, I think, to be made much of 
For on that principle, if a landlord once knew that his 
premifes were out of repair, and did not fue inftantly, 
he could never after re-enter for a breach of covenant 
committed by their not being repaired. I fuppofe the 
Defendant relies on Dumporh cafe, and infers that this 
tolerance is tantamount to a licence, but this is too (Irong 
a propofition : we may therefore difpofc of this cafe^ 
without further argument. 

Rule difcharged. 


Lee, Demandant; Rashleigh, Tenant ; Rash- 
LEIOH, Vouchee. 

^JpWO recoveries were fuffered of lands in Kent and 
EjlJex, There was only one affidavit Hating the 
caption in both counties. Heywood Serjt. prayed that 
the recoveries might pafs upon the produ£lion of another 
affidavit Hating, the caption in one of the counties, and 
applying the exiHing affidavit to the other, fo that th^e 
might be a feparate affidavit of the caption in 6ach# 

13 Fiat. 
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Bleasdale, Demandant ; Alexander, Tenant ; 
Eyres and others. Vouchees. 


Ftk le. 


J'ENS- Serjt. moved, that this recovery might pafs. 

The objection railed to it was that the affidavit of 
the taking of the ^cknowledgipent by a married woman 
in Ireland^ dated only that flie knew the intent thereof 
was to pafs her eftate or eftates,” not faying flic knew 
it was for fuflering ,a conynon recoyery to pafs her 
eftate or eftates.” 

Heath J. The Court never permits a departure 
from the ufual form. Thdfe words are infuflicient. 


The affidavit 
of the taking the 
acknowledgment 

for a recovery 
mail flate that 
the party knew 
it was for 
the purpofe of 
fuflering a 
recovery. 


The Court refufed the applicatiort* 


Jacob, Demandant j 


Tenant j Duke of ’Feb» JO» 


Devonshire, Vouchee. 

JTENS Serjt. moved to amend a recovery which had 
been fuflFered in 1732 accompanying a conveyance 
of the antient monaftery of Glajtonbury of the fame date, 
by inferting the pariflies of St. John the Baptijl and St. 
Bcnedi^ in Glajlon otherwife Glajtonbury. The deferip- 
tion was general in the deeds, dating the lands, to be 
(ituatc in the parifli of Glajlon otherwife Glafionhhry : 
it was fworn there was no fuch parifli as Glajlon or 
Glajlonhury^ but that there were the two pariflies of 
Sti John the Baptijl and St. Benediil^ and^that they were 
both in Glajlon otherwife Glajtonbury^ and that the lands 
deferibed extended into both pariflies. 


Where lands 
in two pariflies 
were conveyed as 
lying in the 
parifli of G.y 
which was the 
true name of 
neither of them, 
nor of any 
parilh, but waa 
an addition * 
equally applicable 
to both» the 
Court permitted 
both pariflies to 
be added to an 
old recovery. 


The Court permitted the amendment. 
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F*i. 10 . Bob, on Demife of Clarke, v. Roe. 


In a country 
ejedlment the. 
notice to the 
tenant in polTcf- 
lion may be to 
appear in the 
next ilTuable term^ 
and judgment 
againft the 
cafual eje<5tor 
may be moved 
for in that term. 


J^ELLON Serjt. moved for Judgment againft the 
r cafual ejefkor. The venue was Suffolk*, The de- 
claration of Trinity term laft : the notice was to appear 
in the next Hilary term in (lead 'of ^ichaelmas in the 
ufual way, a term being thus omitted, rAid in which term 
the gencr^ praflice is to move for jjidgment, but Sellon 
contended that Cncc in a country caufe the Defendant 
had in fa£): till the next iHuable term to appear in, 
which in this cafe was the prefent Hilary term men- 
tioned in the notice, it was no injury to the Defendant 
to fhape the notice accordingly, and that it was fufficient 
for the Icflbr of the PlaintilF to move for j udgment in 
the courfe of fuch ilfuable term, wherein the Defendant 
was to appear. 


The Court granted him the rule for judgment. 


Teh, ic. Kinderley, Demandant j Domville, Tenant ; 

Sir C. W. Bamfylde, and George W. Bam- 
FYLDE, Efq. Vouchees. 


The Court will ^HEPHERD Serjt. moved to amend a recovery, by 

not amend a ^ inferting the pariihes of PUton and Heaftten Pun- 

recovery by in- w . 

ferting more chardtUy under tlie following circumftance?. The tenant 
panflies, unlefs it tail had conveyed to truftees in truft to fell, all that 
meffuage or tenement called Eajl Beer Farm, and cer- 

land in thofe 

pariihes pafled by the deed> 

Although the intention to pafs them be fworn to, and the conilruAion of the deed It 
the worft is only doubtful. 

But where tlie deed clearly paiTes them, omitted pariihei may be added 

1 tm 
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tain other farms and hereditaments therein named, in the 
parlflies of Afiford^ Pipiuelli Talcy and certain other 
pariflies therein mentioned, but not including Heanton 
Punchardhty or PUtotiy all which were known by the 
nan^s, and were let to the lever|l perfons, more par- 
licularly enumerated in a fahedule thereunder written. 
The fchedule was arranged in columns, in the following 
form : 

• % 


Name of tlie 
Kltate. 

Name t)f the 
Tenant. 

• 

^amcs of the 
feverai in 

tVe FlUte. 

m 

Quantitv of each 
Clofe. 

Rap Bur Farm, 
•11 the PanOi of 
AJhford. 

J. Rm 'lh. 

Blacljcre^ 

A. H. P. 

4 11. 


Kinderlev, 

Demandant. 


It appeared that feveral of the clofes enumerated in 
the third column oppofite to the title in the firft column, 
« Eajl Beer farm,” as being cothprehended therein, 
were not in the pavifli of AJIjfordy in which the reft of 
EaJl Beer farip was fituatej but in the adjoining pa- 
rifhes of Pilton and . Heanton Punchardin, * And it had 
been objefted to the title, that as to thofe clofes 
the entail was not well barred, the recovery not pur- 
porting to be fulFered of any lands in thefe pariihes. 
It was fworn that thofe lands were intended to pafs. 
Shepherd argued that this amendment might be made by 
tho deed to lead the ufes, for that although the deed 
mentioned only particular pariihes, yet this was not the 
ordinary cafe, where the defeription of the eftate was 
circumferibed by the reftridlive addition of the parilh \ 
if the grantor had entirely conveyed all his Eaji Beer 
farm in AJIjfordy that might have been confined to fo 
much of the Eajl Beer farm as lay in AJhfordy and 
would not pafs the refidue ; but here he had referred to 
the fchedule, which mull therefore be taken as if it had 
Jjeen incorporated in the body of the deed ; and then, 
as he conveys thefe clofcs, parcels of Eejl Beer farm, 

by 
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1813* by names and quantities, all thofe parts of the defcrip- 
^^on being correft, though he incorredlly annexes the 
Demandant! additional defcriptlon of Beer farm as entirely 

lying in AJhford parirti, whereas thefe parts of it are in 
Pilton^ and Heanton Punchardin^ the erroneous part of 
tlj^e defcription mull be rcjefted, but the grant is ^od : 
the relelTee could clearly recover them in ejcAment. 

• 

Per Curiam. The cafe fiifiply put is this. It is a 
conveyanle of an eftate called Beer farm, lying 
in the parifli of AJhford^ which is particularized in the 
fchedule : therein are enumerated the fields, but certain 
of them lie in other parilhes. It is argued t‘:*at this 
defcription fuffices to pafs the whole eRate \ but unlcfs 
the Court could fee it irrelidibly, there is nothing to 
amend by : it is not enough that it is doubtful whether 
it would pafs by the^deed or not. 

The Court rcje£lcd the application. 

The reporter having examined »the deed for general 
words, and found therein that the parties conveyed all 
the lands of which the vouchee was feifed in the pari flics 
enumerated, or elfdwherc in the county of Devon^^ 
(within which all the premifes were fituated) diredled 
a further application to the court ; and Shepherd accord- 
ingly again moved upon that ftatement, when the Court 
immediately granted the amendment. 

Fiat. 
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Doe, on Demife of Mawson, v. Liston. 


1813. 


F^h* lU 


*^HIS eje£lment was tried before Wood B. at the Tork if the title of 

fummer aflizes 1812. The PlaiiititFs were well affignees ofa 
.11 1 -ri. 1*11 iirj bankrupt 8 eltate» 

entitled under a writ or* eUgit which they had fued out Grangers to the 

upon a judgment; in debt obt&ined againft Aydon and record, comes in 

Elwellf to recover the premifes which hac> been fet be 

out to them by metes and bounds, againft; the defendants, proved In the 


who were the tertenants* to wliom the fand had been 
demifed by Aydon and Elnvcll^ unlefs the eftate had be- 
fore the elegit veiled in the affignccs of Aydon and Elwell^ 
who had become bankrupts. The PlaintUFs contended, 
that in order to prove the title of the alTignees, it was 


fame mode as 
before the ftatute 
49 C 7 . c.iiif 
although no no- 
tice of contefting 
the bankruptcy 
has been given 


neceffary to prove the bankruptcy of* Aydon and Elwell: oppofite 

and that to prove that, it was neceflary to prove the pe- ^ Whether a 
titioning creditors’ debt. The petition was proved to <leed of compo- 
be preferred by the affignees of Swaine and Co., .and the 
Plaintiffs then infilled that in order ^to prove that the exprefs purpofe 
debt was due to them, it was neceflary to prove the " k 

bankruptcy of Swaine and Co., and the title of their af- ruptcy, will have 
fignees, for that until it was fliewn that the commifllon that effedl be- 
againft^Sw/i/«^ had well iflued, although it was proved 
that Aydon and Elwell were well indebted to Swaine^ it in proving the 
was tiot fliewn that they were indebted to Swainds ^ affigneet 
aflignees. To this it was anfwercd that the Plaintiffs petUioning 
had given no notice of their intention to difpute the creditor was the 
validity of the proceedings in bankruptcy, as waS re- ^^fherbank 
quired by the ftatute 49 G. 3. 121./10., and that rupt, it is ne- 

they were tlierefore precluded from contelling them, ceflaiy to prove 
But Wood B. held, that as the title of the affignees p^itioning credi- 

tor to be fuch 

aflignee, by all the like proof by which the title of the affignee in queflion is to be 
proved. ' 


only 
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i8i3> 


Dok 

*V* 


Liston. 


only incidentally came in queftion in the courfe of the 
defence, and it was not neceflarily contemplated by the 
Plaintiffs that they muft impugn the aflignees’ title^ this 
was not a cafe to which that provifion of the ftatute 
was applicable. The defendant therefore in order to 
anfwer the objeftion by the fafts, attempted to Ihew that 
Swaine's commifllon was well founded, and to prove 
that the debt was due to the petitioning creditor from 
ylyJon and Elwell, the Defendatit c&llcd as a witnefs 
the folicitor under the commilTion againll Swahie, who 
after that comminion Jiad iflued, went to Aydon and 
lihvell to demand payment of this debt. He could 
not however fwcar as to the words in which the de- 
mand was made, whether he had demanded it on be- 
half of the '.Tignees, or had only demanded the debt 
generally on behalf of Swahie. The Plaintiff therefore 
urged that this, although it was a. good admiffion by 
Aydon and Elivell that they owed the debt to the bank- 
rupt, was no evidence that they owed it to the affignees. 
Wood B. however, thought that this M^as evidence fuf- 
ficient of the title of thofe alfignccs, and fo dircfled the 
jury. Another point arofe in the caufe. In order to 
impeach the commiffion againft Aydon and Elwell^ it was 
objefted th^it the acl of bankruptcy of Aydon and JSlwell 
was an adl concerted between the petitioning creditors, 
the aflignees of Sivahiey and the aflignees of Aydon and 
Elwell: it was an aflignment by deed executed by 
Aydon and Ehvelly and by a perfon named Ramfdeny as 
attorney for the aflignees of Swaine and Company, and 
by Su'aine himfclf ; and it was proved that juft before 
the execution a converfation took place between them, 
wherein it was agreed that it was better for Aydon and 
Elwell to become bankrupts; and that deed was pre- 
pared and executed for that exprefs purpofe, but the 
aflignees of Swaine and Co. liv^re not parties the^reto. 

Wood 
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JFoodB. referved this point alfo, and the jury found 
a verdi6t for the Defendant, with liberty by confent for 
the Plaintiff to move to enter a verdift for the Plaintiff, 
if the Court Ihould be of opinion that the Plaintiff was 
entitled to recover. , 

Accordingly Shepherd Serjt. In Michaelmas term i8-ia, 
moved for a rule nifi : he obferved tliat no cafe had 
hitherto been a£lually decided on the laft point. In the 
ordinary cafe Wliere a debtor is denied to his creditor 
it cannot occur ; no creditor calls on his debtor for the 
purpofe of being deniec}* but jf he fhould call with that 
intent, the creditor concurring in the a£l:, would be 
neither defeated nor delayed thereby : therefore it would 
be no a£b of bankruptcy. This was the cafe of a deed, 
but it was queftionablc whether the effeft of this alfo 
were not in like manner done away. 

The Court granted a rule nifu 


1813. 


Doe 


V- 

Luton. 


Lens Serjt, in this term (hewed caufe againft this rule 
lor entering a verdidk for the Plaintiffs ; admitting that 
it might be the intention of Aydon and Elwell to com- 
mit an afl: of bankruptcy, no privity to that intention 
was brought home to the petitioning cretlitors, and 
therefore, he contended, the concert did not, as to them, 
vitiate the commiflion. He alio admitted both on the 
words and the principle of the ftatute 49 G. 3. r. lai. 
that as the alTigneos w'ere no parties to the record, and 
this W'as a cafe between third perfons, wherein the 
validity of a commiflion of bankruptcy comes into dif- 
cuflion only incidentiJIy, as a matter of defence, it 
muft be proved as heretofore notwithdanding this fta- 
tute. But he faid it was in evidence that Swaine and 
Co. who had been bankers in London^ had been under 
great advances to Aydon and ElweU by accepting bills, 
which their affignees paid after the bankruptcy of 

Swaine 


. 
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Swine and Company. It was not incumbent on them 
therefore to (hew that they were legally the aflignees 
of Swaine and Company, it was fufficieiit if they were per- 
fons who on behalf of that eftate had paid a fum &f 
.money, and thlsreby had become creditors upon the bills. 
There was enough evidence of this money being due, 
for when Aydon and Elwell were applied ''to by thefe 
perfons as aflignees for the debt, they treat with them 
* in that character. « 

Shepherd in fupport of his rule was (topped by 

The Court. The obje£tion founded on the llatute of 
49 G. 3. that there was no notice of contefling the 
bankruptcy, has no foundation, becaufc the aflignees 
are not parties to this record, and the ftatute can only 
apply to perfons who might have knowledge that the 
bankruptcy might be fet up, and therefore could give 
notice of their defign to conteft it, which is not the cafe 
h^e. The aflignees of Swaine mu ft previoufly conne£): 
themfelves with the bills, in order to fhew that they 
had a right to pay the bills, and they could not conne£l 
themfelves with the bills without proving themfelves to 
be aflignees, which they could not do but through the 
medium infifted on. It is impoflible to fay, upon this 
evidence, that the right of the aflignees of Swaine and 
Co. was made out, and therefore the rule muft life 
made 



Doe 


V. 

Lisiok. 


Abfolute. 
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Burn v . Miller. 



Fe&» II. , 


^HE Plaintiff in his firft count declared upon a 
written agreement between the Defendant himfelf, 
and Sayers who was his fecurity, whereby^ after reciting 
that the Defendant being in pofleflxon of an inn called 
the Trafalgar Hotels had* agreed to let it, from the ad of 
April i8io to the ad of April i8ii, to the Plaintiff, at 
a certain rent, upon condition that the Plaintiff, the' 
lefTee, fliould within two months from that date, build 
a tap room, (which was then floor-high, and the door 
way whereof was erefted) according to a plan to be 
agreed upon between the parties, the Defendant agreed 
that he would at the end of the year take and pay for 
the fame at a valuation to be made thereof, except of 
the part then floor-high, and the door frame ; the Plain- 
tiff then averred that he completed the tap-room within 
two months, and that after the end of the- year, he ap- 
pointed a perfon to make a valuation, which j^as made, 
and that the Defdhdant re-entered, but refufed to pay for 
it: another count dated that the tap-room was to be 
built, omitting that it was to be according to a plan 
agreed on, and averred a refufal by the Defendant to 
make a valuation, and a third count dated that it was to 
be built in the manner mod convenient to the workmen 5 
but in all the fpecial counts it was averred that the agree- 
ment was, to build the tap-room within the two months, 
and that it was built within that time, and upon tKe {rial 
of the caufe at the Chelmsford summer aflizes 18x2, before 
Macdonald C. B. the agreement was proved as fird aver- 
red, and it was further proved that no fpecific plan for 
the tap-room was ever drawn, out or agreed on, that the 
tap-room was not completed until four months after die 
date of the contrad \ that the PbdntiflP had condruded 
VoL. IV. 3 £ a cham« 


A lellor con- 
tra^cd to pay Ula 
tenant at a valua- 
tion for certain 
ereiftions purfuant 
toiia plan to be 
agreed on, pro- 
vided thi'y were 
completed in rwo 
months ; no plan 
was agreed on, 
and after tlic 
condition broken, 
the lefTor en- 
couraged the 
leflee to proceed 
with the work, 
and held that 
the leflee might 
recover as for 
work and la- 
bour on an im- 
plied proinife 
arifing out of fo 
many of the fadls 
as were applica- 
ble to the new 
agreement. 
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a chamber over the tap-room^ that in the progrefs of thd 
work, and after the two months had elapfed, the De- 
fendant had been heard to fay that the chamber above 
the tap-room would be an ufeful room^ and to aik when 
would the Plaintiff finifh it ? if he did not finifh it foon. 

* t 

he. the Defendant would iimfh it himfelf, the expence 
would be nothing to the Plaintiff, it would all fall upon 
him the Defendant ; but when it 'was nearly completed* 
the Defendant faid that He ihould not Hnifh it. At the 
expiration ^of the term, the Defendant re-entered on the 
premifes. Macdonald C. B. thought, that as no fpeciflc 
plan of a tap-room had ever been drawn out, it was for 
the jury to confider whether the room over the tap-room 
had not been carried up with the approbation of the 
Defendant, and if the jury thought it was, and that it 
had been finifhed within the two months, the Plaintiff* 
was entitled to recover on the fpecial counts ; but if it 
was not finifhed within the two months, then the Plain- 
tiff was entitled to recover upon his counts for work, 
labour, and •materials, and money paid; for he confl- 
dered that the limitation of two months was inferted 
with reference to the plan intended to be provided* 
and as no plan was provided, he thought the condition 
as to the two months was not to attach. The jury, 
under this dire£lion, found a verdi^ for the Plaintiff 
on the general counts. 

Serjt., in Michaelmas term 1812* moved for a 
rule nift to fet afide this verdifl, and have a new trial, 
contending that the allegation of completion within two 
mqnths, having been made, was material to be proved j 
and that not having been done* the fpecial agreement 
was wholly out of the queftion, the condition of com- 
pleting the building within the time fpecified not having 
been performed ; and as die Defendant was in his cha-^ 
ra^er of landlord entitled, at the expiration of the term, 

7 to 
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to whatfoever credlions had been attached to his free- 
hold, during the term, unlefs fome fpecial agreement to 
the contrary had been carried into effeft, the Plaintiff 
could not be entitled to recovet on the common counts. 
The Court granted a rule niy!. 

Shepherd Serjt. on ^his day fliewed caufe againft the 
rule. He contended that the (inifliing the room within 
the two months was not a condition preoedent, and 
though the agreement was not under feal, yet the cafe 
was fimilar to that of* charted parties,* upon which it 
often happened tliat though from particular circum- 
ftanccs no action upon the covenant could be fupported, 
an implied ajfumpfit for freight arofe^ He cited Ritchie 
V. Atkinfon lo Eajl^ 295. The Defendant, by again 
taking polTclfion of the premifes, furuiflied evidence of 
a contraft to pay for them ; that ‘was neceffarily an 
adoption of all the Plaintiff’s a<^s. 

• 

The Court interpofing, called on Bejl to fupport this 
rule. 

He contended that if the tap-room were not finiflicd 
in two months, whicb was clearly a condition precedent, 
the Plaintiff was not entitled to recover any thing. This 
cafe was very diflinguifliable from Ritchie v. Atkwfon, 
It had been thrown out, that another agreement arofe 
out of th^ fa£ls, but the Plaintiff had declared on the 
original, not on the fubftituted agreement, therefore he 
could not recover on his fpecial contracSl. The Plaintiff 
could not recover on the general counts, becaufe \he 
work, labour, and materials, were ufed about a houfe in 
the occupation of the Plaintiff himfelf. If a tenant 
from year to year lays out money* in adding ereftions to 
a houfe which he inhabits, he cannot, at the end of his 
term, recover from his landlord the money he has fo 
expended. Neither, if a man contracts to ere£t a build- 

3 E 2 ing 


1813. 

Burk 

Miller. 
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1813. 

Burn 

t;* 

Miller. 


ing according to a fpeciiic models and crc£i;s a buildingi 
varying from the plan^.can he thereupon recover for 
work, labour, and materials. JSI/is v. Hamleriy ante^ iii. 
52. is not diftinguiftiable from the prefent cafe- The 
Dcifendant did not acquiefee'in the deviations from the 
contraft 5 if he ftood by and faw the work proceeding, it 
was with a full intention that the-lciTee (hould bear the 
cxpence of it for the Defendant’s^ benef^. 

t 

Per Curiam. It is a fettled rule even in the cafe of 
deeds, that if there be a^coridition precedent in a deed, 
and it is not performed, and the parties proceed with 
the performance of other parts of the contraft, although 
the deed. cannot take elFe£f, the law will raife an implied 
ajfumpftt. Upon this ground it is that freight is daily 
recovered in aftions of ajfumpftt on implied promifes, 
fubftituted for the charter parties by deed. And here, 
though the Plaintiff cannot put his cafe upon the written 
agreement, he may go upon the agreem^fnt raifed upon 
fo many of the fails of the cafe as are applicable. If 
by an agreement between the landlord and tenant, the 
tenant is to do certain works on the demifed premifes 
which the landlord is to pay for, and the tenant is to 
render them up at the end of the year, if the tenant does 
the work and labour, and after the end of the year the 
landlord re-edters, the PJaintifF may fupport an a£Iion 
for his work and labour. We do not put it on the De- 
fendant’s re-entry, as an adoption of the tenant’s work, 
but fhcre are many contrafts made with relation to time, 
upon which, although the works are not finifhed when 
the time is expired, the work and labour or other benefi- 
cial matter may neverthelefs be recovered for. In Ellis 
V. Hamlen^ there was no acquiefcence by the Defend- 
ant : here is an acquicfcence; for, firft, fhe Defend- 
ant ufes all this building i adly, he fees it go on, and 
never objeds ; S^dly, he fees a delay, and fays, why 

10 does 
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does not the Plaintiff go on, the expcncc is notliing to 
him, the expence will be mine ? and he fays refpediing 
the room above, that it will be very convenient. 

Rule difcharged. 


Miller. 


Col VILE, Demandant ; Denison, Tenant ; 
Acton, Vouchee. 


Feb. IS. 


Y the marriage fettlement of John AElony and Eli* Conveyance to 

zaheth Lambe^ made in :68o, John Latnbe con- a tenant to 
, , /. • r 1 . ». V . the precipe of the 

veyed to the ufes of the marriage {tnter aha) the ma- vouchee’s manor 

nors of lllarfs and Spencer * in the feveral pariflies of in the parifli 

of Eajl Berghoh, Brantham, Stratford, Great Wen- h[,il,anOTatnd* 

hatUy Little Wenham^ Capel^ HoHon^ Tattingstone^ and lands in B., or in 

Bentley y in the county of Suffolk. The vouchee, who ^owna 

was the great grandfon of John and Elizabeth ASlon^ ailjoining thereto. 

but whofc title did not appear, had agreed in 1 796 to Recovery of the 

fell the whole of thefe two manors with their appur- Jh^parift^f j 

tenances to J. Reade^ and conveyed them by leafe and amended by in- 

releafe, of 4 and e July^ 1796 j but they were deferibed other 

in a recovery fuffered of Michaelmas term 1796, for affidavit that the 

the purpofe of effcftuating that falc, as the manors of of j, ex- 

Illarfs and Spencer* s in the parifli of EaJl Berghoh. iTx pariflies, 

The devifee of J. Readcy having devifed the manors in they were adjoin- 

truft to fell, and that P. Godfrey fliould have the pre- *og to il., and 
, • vouchee 

emption at a price therein named, which he had accepted; j,ad cxercifcd 

an objeftion was now raifed to the title of fuch part% of ownerfljip over 

the manors as. lay in the feveral pariflies other than Eajl Ihe^faie^^V uot*^ 

Bergholty that thofe parts had not paffed by the recovery fmee, and that 

of 1796, and that an entail was, as to them, ft ill fub 

filling. Sellon Serjt. now moved to amend the recovery, 

by inferting the feveral pariflies of Brantham, Stratfordy 

3 E 3 Great 
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Great Wenham^ Little ^ Wenham^ Capel^Holton^ Tatiingstone^ 
and J^entleji upon an affidavit of the fteivard of the 
voucheej detailing the fa£ls above dated, and the 
further fafts that each of the manors of lUarfs and 
Spencer*s was partly ,in Enjl Bergholty but that each 
of 'them alfo extended into feveral of tlie pariflies 
above named, which were adjoining thereto, and that 
the vouchee, and his father for fix\een years before him, 
had cxercifed a£fs of owncrftiip over fiich parts of the 
manors as *lay in thofe pariffies, by granting copyhold 
eftates in each of the pariflies as parcels of thofe manors^ 
continually up to the time of the fate, and that the vouchee 
had not exercifed any aft of ownerfliip over thofe parts 
fince \ but confldered them as fold, and that they were 
intended to pafs, and that there were no other manors 
of the fame names in the county. 

The Court held, that it was impoffible for them to ex^ 
tend the recovery further than the deed to lead the ufes 
would warrant, and that deed was not fliewn to pafs any 
thing more than fuch parts of the manors as were in 
Eajl BergholU If the deed of 1 796, had referred to aU 
the eflates compri;?ed in the deed of 1680, then the 
Court might have made the recovery refer to, and be 
co-exten(ive with the fame eflate, butotherwife not; here 
no conneftion whatever was fhewn between the deed of 
16801 and that of 179(5 ; and they refufed the applica^ 
tion, 

'The reporter having infpefted the deed of 1796, dU 
refted the motion to be renewed with^an additional 
ilatement of a part thereof, whereby the vouchee con- 
veyed ** all other his manors, advowfons, lands, here^ 
ditaments, and appurtenances whatever, fituate in the 
faid parifli of E^ Bergho/t, in the county of Suffolk 
or in any other town or towns next pr near thereunto 
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adjoining and upon the reading of this part of the 
deed, coupled with the affidavit above ftated, of the 
vouchee’s former polleffion of land in thofe pariflies, and 
intention to pafs the whole, Court 

; permitted the Amendment. 


Ingle v. Trotteh. 

^HE Plalntitf had ferved the Defendant with a fum«* 
monsj and he had filled up the blank left in the 
form of the Englijh notice prefcribed by the ftatute 
51 G.3. f. 124./ 2., which is left for the day of the 
month and year, after the words at the return hereof, 
being,” with the words from ^Eajter^day in one 
month.” The Defendant in perfon had obtained a 
rule nifh to fet afide the diftringas which had fubfequently 
ifTued, for this irregularity ; againft which * 


ir/y/Serjt. now attempted to fhew caufe. 
The Defendant fupported his rule. 


Per Curiam, The aA is imperative, that the month 
and day of the mouth fliall be inferted. 

Rule abfolute. 


7S» 


COLVILI^ 

Demandant. 


Feh as. 

Summons and 
Englifb notice to 
appear at the 
return of the 
writ, « being from 
Eajter^y ia one 
month)” is had. 


3E 4 
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Fei. I*. Robert Brown v. W. Brown, and Jubb. 

I 

In tci a<£llon ^PHIS was an adion 6f ajfuih^tt for money paid. Upon 

upon a joint con- caufe at the Tork fummer aflizes^ 

tra<5l againlt two, ' 

one who has fuf- i8ia, before Bayleyh^ the cafe was, that the Defen- 

fere^ judgment^ dants had been partners in trade, and in the courfe of 
L^lmiffible as a their dealings had iflued bills, which came into the hands 
witnefs ugainft of Pmrforty and which, when due, were not honoured. 

d»at*he 7 oined^ir -Pwc/®” agreed to give tht Defendants time for payment, 
the contra<Sl. upon their finding a fecurity. The Plaintiff accordingly 
Becaufe if ^ the entered into a, bond ; a counterbond from JV* Brown 

Plaintiff was prepared, but the Defen- 
witnefa would ob- dants after many excufes refufed to execute it. The Plain- 
hirown teftimony having been obliged to pay the money, now fued the 
contribution principals to recover it over. The Defendant William 
againft the other. fuffered judgment by default : the Defendant Jubb 

defended hirnfclf upon the ground that he* had never af- 
fented to the giving of the bond ; and Pearfony being called 
as a witnefs, faid, that he believed the Defendant Jubb had 
never been confulted on the point. To prove the affent 
of Jubb to the tranfaftion, the Plaintiff propofed to call 
the Defendant William Brown ; whereupon it was ob- 
jefled. that he was not admiffible. The Plaintiff In 
behalf of his admifllbility cited Doe on Demife of Harrop 
V. Green y Ef pin. 1 ^ 9 • Bayley}. held that the witnefs 
was inadmiflible, and a verdift paffed for the Defendant, 
with leave to move to enter a verdift for the Plaintiff, 
for *5 1 3/., if the Court fliould think the evidence was 
admiffible. 

Serjt. \n Michaelmas term 1812, moved accord- 
ingly to enter a verdict for the Plaintiff, or to have a new 
trial. He contended that the witnefs was admiffible, 
becaufe he was called to fpeak againft his own intereft, 

for 
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for a judgment againft one of two on a joint contract) 
he faid, could not be fupported, judgment muft be ob- 
tained againft both. 

The Court granted a rule niji, 

. • 

Caufe was afterwards (hewn by Be/i ferjt. ; Lent in 
fupport of the rule. 

• • 

Mamsfield C. J. now delivered the opinion of the 
Court. The queftlon here was on the admiflibillLy of 
William Brown ^ whom Bayh^ J. did pot receive as a 
witnefs ; and we are of opinion that he was right in the 
rejcdlion. It appears this witnefs was interelhd in the 
event of the fuit, and interefted certainly in refpefl: of 
that very evidence which he was called to give, becaufe 
he came to prove that the other Defendant was equally 
liable with himfelf, which would give him a right of 
contribution from Jubbj if the PlaintilF fucceeded ; but 
if the adfioq failed againft Jubb^ then the confequence 
would be, that William Brown alone would be refpon- 
fible to the Plaintiff for the whole of his demand. [Here 
his lordfhip read the cafe of Chapman v. Graves and two 
Others, 2 Campu N. P. Cas. 333* «.] 

Rule difeharged. 


75 ^ 

1813. 

Brown 

V. 

Brown 
and Another. 
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Fch, I a* 


If the afllgnces 
of a bankrupt 
inanufadlurer em- 
ploy him in carryi 
ing on the ma- 
nufadlure for the 
benefit of the 
cftate, and pay 
him money from 
time to timey this 
is evidence of f 
fuch a contra<H: 
between him and 
his afTignees as 
will enable him 
to recover from 
them a reafonable 
compenfation for 
his work ai^d 
labour. 


Coles v . Barrow and Another, Aflignees of 

< Coles. 

• 

was an a£llon brought to recover a compen* 
fation for the PlaintifF’s worl^ and labour. Upon 
the trial of the caufe before Graham B. at the Dorchejler 
futnmer aflf^es 18 iiy it appeared that the Plaintiff had 
been the owner of a cloth manufaftory, be had fince 
become a bankrupty and hud not* yet obtained his certi* 
ficate; after his bankruptcy the afEgnees deemed it 
beneficial to the bankrupt's eftate, to continue the work, 
and they not only wrought up the old materials which 
had been purchafed before the bankruptcy, but alfo 
purchafed new ones and wrought them. They em- 
ployed the bankrupt in fuperintending the work and 
alfo in working at the looms and other manual opera- 
tions. The Plaintiff proved no contrafl ‘for any fpe-r 
cific falary, but one of the Defendants had paid him 
money from time to time, to the amount of 7/. per 
week, and had been heard to fay that he ought to have 
much more ; fome witneffes ellimated the value of his 
labour at 14/. per week. The PlaintiflF had delivered 
a demand to the amount of 14/. and the Defendants 
had paid him money fince that demand had been de<n 
livered. On the occafion of fome difpute which arofe 
between the Plaintiff and the Defendants, the latter 
refufed , to pay him any thing more, whereupon he 
brou^nt this action. For the Defendants it was con- 
tended that this aflioii could not be fupported, and 
Graham B. held, and reported, that he conceived no 
fuch contrail could be formed in law between a bank-, 
rupt and his alEgnees, and accordingly nonfuited the 
Plaintiff. 

PM 



IN THF. IiwTK-TWWb Tear of GEORGE IIL 


fSS 


Pell Scrjt,, in Mkhjaehnas tcnn i8ii, moved for a 
rule nifi to fet allde the nonfult, and have a new trial. 
He urged chat none of the decided cafes went fo far 
as to hold that an uncertificated bankrupt could not 
maintain fuch an aflion againft^his affignees, and the 
rcafon of the law favored the a£^ion^ for it had in many 
cafes been held that the aflignees could not let out the 
bankrupt’s labour for* the profit of the ellate ; the law 
took from him all the property he had at the time of 
the bankruptcy, and if he might not work Tor himfelf, 
and receive the produce of his labour, he muft ftarve. 
It had happened that all the cafes hitherto decided had 
occurred between the bankrupt and a llranger, not be- 
tween himfelf and his alTignees, but the principle was 
the fame in the one cafe as in the other. Chipp\ndaU 
V. Thomlinfoit^ Cooke* Bankrupt Lav) ^ 518. Si/i 

V. OJhorne^ 1 Efp* N, P* 140. Webb v. Fox, 7 T, -R, 
391 . Webb y* Ward, T T* In none of thefe 

cafes do the Courts go the length of faying that die 
alTignees are entitled to the fruits of the bankrupt’s 
perfonal labour. In Ex parte Proudfoot, I Atk* 253. 
JLord Hardivicke, indeed, fays, ‘‘the bankrupt is incapable 
of carrying on any trade, and all his future perfonal 
eftate is aftV£led by the afllgnment, and every new ac- 
quiCtion will veft in the aflignees; but as to future 
real cflntes there muft be a new bargain and fale.** 
This however does not diftinftly extend to the fruits 
of the bankrupt’s perfonal labour. 

Mansfield C. J. obferved, that the work done by 
a bankrupt for the benefit of his eftate, was in d ^egrec 
for his own perfonal advantage, inafmuch as, if the 
dividends were incrcafcd in a certain ratio, his allow^p 
ance was increafed, and if there was any furplus, it 
was entirely his own. 

Lanvrence J. obferved, that it had been determined 
that aq uncertificated bankrupt might recover for th^ 

value 



Coles 


V. 

Barrow, 
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Coles 

V. 

Barrow. 


value of liis lab9ur, if his aiBgnees did not interfere 
to prevent him ; but in this cafe the Defendants, who 
were to be confidered in two characters, did fo inter- 
fere. 

The Court with fome, difficulty granted a rule nift. 

Serjt., in Et^er term 1812, ihewed caufe againft 
this rule. It was, he faid, a clear principle of law, 
that when a man is a bankrupt he is corhpletely diveded 
of all that Ihe had at the time of his b.mkrnptcy, and 
by numerous cafes it ha^ been, decided that no pro- 
perty could be acquired by him before he had obtained 
his certificate, but that all belonged to his affignees : 
and therefore to what purpofe ihould his affignees pay 
to him with one hand, that which they were entitled 
to receive back with the other ? Though the cafe of 
Chippendale v. Thomlivfon decided that a bankrupt might 
fue for the proceeds of his perfonal labour, yet it did 
not decide that the affignees might not tajee from him 
the fruit of his judgment when recovered. Numerous 
fubfequent cafes have decided that he may fue for the 
benefit of his affignees. The judgment of Lord Mans-- 
field in Chippendale v. Thomlinfon is the ftrongeft autho- 
rity that can be cited in favor of the Plaintiff: but this 
cafe is materially qualified by BullerJ.y who explains 
the cafe ex parte Proudfoot only to mean that the bank- 
rupt may recover if his claim is not interrupted by the 
affignees. In Webb v. Ward and Webb v. Fox^ the Court 
held that an uncerti heated bankrupt may fue in trover 
for hi3 own property, if his affignees interfere not. 
Peake N, P. fiafes^ 143. La Roche Bart. v. Wakeman, 

In numerous cafes where an uncerti heated bankrupt 
has fued, the Courts have {laid proceedings till the 
affignees have given fecurity for the cods. In Silk v. 
OJborn^ Lord Kenyon C. J. held, that 'where work and 
labour was mixed with the bankrupt’s materials, he 

may 



IN THE FiFTir-THifBB Year of GEORGE III. 


757 


may maintain an a&ion for bodi, however the cafe 
might be, if the affignees interpofed their claim. 7 Eajl^ 
p, 53. Kitchen v. Bartfch. There the queflion was, 
whether, it appearing on the pleadings ^hat the aflignees 
required payment of a note given to 'the uncerfificated 
bankrupt fince his bankruptcy and aflignment, and siot 
included in any fubfequent aflignment, the bankrupt 
could recover on it ; and the Court held that he could 
not, and Lawrence J. cited Bulled s judgment in Chip-- 
pendale v. Thomlinfon from* his own MS. Utilefs a dif- 
tin£tion can be made between that perfonal property 
which is the profit of labour, and other forts of perfonal 
property, the PlaintilF cannot recover. It is unneceflary 
to argue here that a bankrupt may not make a fpecial 
contract with the aflignees, for that is not the prefent 
cafe. 



Coles 


•V. 

Barrow. 


Pellf contri. The propofition contended for by the De* 
fendant amounts to this, that all the bankrupt's property 
veils in the aflignees, both what he has at the time of 
his bankruptcy, and whatfoever he may gain after the 
commifllon and before certificate. So that if a bank- 
rupt has worked, with the utmoil diligence for the 
fupport of himfelf and family, his aflignees may inter- 
vene, and claim the wages to be paid to themfelves, 
not to the bankrupt. But that is not fo, the produce 
of a bankrupt’s perfonal labour, whether paid to lum 
through the intervention of a fuit at law, or without 
fuic, to the extent of his reafonable neceflary fubfift- 
ence, is not his aflignees’ property, but his oVq. It 
might be different if he amaffed a great fum of money, 
and laid it out in ^he purchafe of real eftates. Ht 
did not impugn any of the cafes cited, but they did 
hot touch the prefent queftion. There muft be a 
new bargain and fale after the bankruptcy. iMans* 
peli C. J. The fccond aiSgament of land acquired* 

fuppofet 
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^uppdfes the commifEoners to have a right ; otherwife 
the aiSgnment would be wafte paper«3 In the cafe cited 
from Eqfli which was an adtion by the bankrupt on 
a promiilbry note, it does not appear what wjts the 
confideration for whicl) the note was given, and unlefs 
it were acquired by the produce of the perfonal labour 
of the bankrupt, it does not touch this quedion. In 
IV^hb V. Wardi Lord K<^nyon C. *J. fairly contemplates 
that the produce of the bankrupt’s perfonal labour does 
not form part of the effe£t3 to be diftlihuted under 
the commiilion.^ He fay^ at the end, this is not an 
adtion for the fruits of his perfonal labour (ince his 
bankruptcy, but for goods which, if they belong to 
him at all, mpft by law be veiled in his alTignees. 
Ko authority is to he found which at all proves that 
in the cafe of a bankrupt’s perfonal labour, the af- 
iignees are entitled, tb it. Lord Alvanley C. J. in Hejfe 
V. Stevenfetty 3 Bof* Ist PulL 578. fays, ** they cannot in- 
deed take the profits of his dally labou;r. He mufl 
live.” This* is an exprefs authority. But here the 
afTignces themfelves, if they had fuch a right, have 
waved it, by employing the Plaintiff, and contra£ling 
with him $ the contra£ling by a lord with his villain 
was a manumiflion. The fame broad ground of policy 
and humanity ought to prevail here, the very circum* 
ftance of contra€ling with him ought to operate to 
enable the bankrupt to make fuch contra£l for his own 
benefit. No man will venture to work when he is 
not fure of his pay. The Plaintiff is alfo entitled to 
recover upon another ground, viz. that if this defence 
is of any avail, the Defendants ought to have pleaded 
fpecially, that the Plaintiff was a bankrupt, and that 
they were his allignees, and that he therefore cannot 
maintain this action againft them. 
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Beji replied on the diBum of Lord Alvanley^ th^t it 
was ftrongly in favour of the Oefendauts : he only 
fayS| that the bankrupt is entitled to the profits of bis 
daily labour ; perhaps the aflignees cannot take bis daily 
meal out of his hand ; but it is for the Court* to fay^ 
whether if he were to reebver a confiderable accunjul- 
ation, like this fum, he might not be fummoned before 

tlie commiflioners, and obliged to refund it. 

• • ' 

• 

Mansfield C. J. It is very common for tlfe aflignees, 
how wifely, may fometimes be doubted, but in fonie cAfes 
ufefully, to employ the bankrupt in the* management of 
their affairs, and it is ufual to make the bankrupt an 
allowance at the end. And if the aflignees had made an 
exprefs contra£l, it might be very hard to fay that they 
had not given up their right, and that they were not 
bound to pay, but this is not that^cafe, here is no evU 
dence of any contrafi. In many of the cafes cited the 
whole quellion has been whether the Court (hould inter-* 
fere to require fecurity for the cods. No doubt, in fuch 
an aftion where the bankrupt is permitted to fue for his 
Own benefit, the Court will not interpofe to compel that 
fecurity from a bankrupt, if the aflignees do not claim 
the property. Where the bankrupt fues for their be- 
nefit, there the Court will compel fecurity from him, but 
that does not eftablifh the propofition contended for. 


1813. 

^ — MU— > 

Cot.p» 

•V, 


Heath J. Here is a- payment in part, and it may be 
queftioned whether that is not evidence of fuch a pofitive 
contraft. If there were not an implied contraA, Jiow 
could the aflignees juftify to the creditors giving the 
bankrupt any thing ? 

Chambre j. This cafe is infinitely ftronger in favor 
of the bankrupt than was the cafe of Chippendale v. 
Thomlinfon, There it was held the bankrupt might re- 
cover, 
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J 

COIE! 

V. 

Bauhqw. 


cover, if the aifignees did not interfere, and if there were 
an implied aflent ; and here is, not merely an implied, 
but an exprefs aflent } where the affigiiees employ the 
bankrupt, and have held all the benefit of his labour, 
and make him a payment in part, I think it would be a 
mopftrous thing if this aflion' were not maintainable.^ 

Cur. adv. vult. 


Mansfield C. J. in this term delivered the opinion 
of the Cotfrt, Heath J. being abfent. 

This was an adion bre^ught by the plaintiiF, who was 
a cloth-drefier, and had become a bankrupt, againft his 
aifignees. The evidence difaffirmed any exprefs agreement 
having been made by the Defendants to pay wages to the 
Plaintiff, and the clum of the Plaintiff was upon a com* 
mon quantum meruit for work and labour. My two bro* 
thers {a) are of opiiydn, that the nonfuit was wrong, and 
that the rule muft be abfolute. I was of another opinion, 
as thinking that all rights, and all goods due to the bank* 
rupt, are vetted in the aifignees. I have never been able 
to change my opinion ; but I now entertain a confidera* 
ble degree of doubt, on accoflht of the opinion of my 
learned brothers, the prefent rule tlRrefore muft be ab- 
folute, and the nonfuit mvft be fet alide. 

Rule abfolute. 

(a) LamreneeJ. hadrefigned and GibieJ. was not on the 
before this judgment was given, bench when it was argued. 


END OF HILAET TERM. 
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AND OTHER COURTS, 

I N 

Eaftcr Tenn, 

tn the Fifty-third Year of tlie Reign of Geoece III. 


1813. 


Wallis v. Ladf. (a) 

^J^HE mcmoiial of an annuity noticed a bond to the 
Plaintiff in 6oo/« for fecuring the annuityi and alfo 
a warrant of attorney, and which faid bond and war- 
rant of .itroruey were rcfpe£lively executed by the De- 
fendant m the picicnce of rhomas Chapmnrt^ clerk to 
Charles Hat many of Wtne^office Court y London, • M 
Serjt. had in the lad term obtained a rule mft to fet 
aiide this warrant of attorney, upon the ground that the 
memorial did not^ as required by Hat. 170.3. c.26. 
/ 1., contain the name ot the witnefs.” 

{a) Mansfield C. J. was prevented by kidU^fition from attending^, 
in court until the ijth of May, 

VoL. IV. 3 F 


6 . 

It is fufBcient 
in the memorial 
of an annuity to 
ilatc that the fe* 
cuiitics were eite- 
t uteri “ 111 the pre- 
feiicc oi T*. C. of, 
^!!cc ” without cx- 
pi effing that he 
iVibfenbed his 
name as aif" 
atteiling witnefs. 


Vaughan 
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ftft 



Waixu 


V. 

Liu>e» 


Vaughan Serjt. (he^ed caufe. It contains the name 
of Chapman^ who was in hdt the only attefting witnefsi 
and that is all which the a£l requires. 

Befit in fupport of the rule. The memorial con* 
ta^ns the name of Chapmant but it does not (late that 
Chapman attefted. The warrant of attorney might have 
been executed in the prefence of an hundred perfonSi 
of whom one only may have attefted, and this memorial 
does not guide the Defendant to find that one. Chap^ 
man might, confidently with what appears here, have 
been accidentally in the* room,* not attending to what 
was pafling. 


Heath J. We think it fufficiently certain in this 
cafe to a common intent. The perfons in whofe pre- 
fence it was done mud be prefumed to be the witnefles : 
if they are not, the defendant will have the advantage 
of it when the annuity is to be enforced. 

« 

ChamsreJ. The a£l requires nothing more than 
the name, and it is given. If Chapman was not a fub- 
feribing witnefs to the bond, the Defendant may, if 
fued thereon, refid payment, upon the ground that the 
fubferibing witnefs whofe name (hall appear on the bond 
when produced, is not mentioned in the memorial. 

Gibbs J« There can be no danger of that which the 
Defendant apprehends. The PlaintiiF cannot ufe his 
warrant of attorney without filing it ; he cannot file it 
without giving therebjr to the Defendant an opportunity 
of feeing it and feeing who are the witnefles i and if it 
then appears that they are not all named in the memo- 
tial, the annuity is void.* 


Rule difchiargefL 
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Watson v. Mainwarino and Others. 

was an vi&ion brought by the executory of Dr. 

Watfon^ (leceafed, ag^^inft the Equitable Infurance 
Office^ to recover a fum which had been infured on his 
life. Upon the trial^ of the caufe at the fittings after 
Hilary term 1813, before Gibbs J., the office refitted the 
demand on the ground that when the policy efFeded 
the deceafed had, (in breach of his declaration to the 
contrary,) a diforder tending tb (horten Kfe, and that the 
policy was therefore void. For the Plaintiff it was 
proved by an eminent phyfician of Bathf to whom Dr. 
Watfon had applied for advice, that his diforder was an 
affed ion of the bowels ; that this difeafe may proceed 
from either of two caufes, the oqe a dcfe£l of feme of 
the internal organs, the other a mere dyfpe^a : that the 
firtt would tend to Ihorten life ; that the fecond, though 
it renders the*patient uncomfortable, does oot generally, 
unlefs it increafes to an exceffive degree, tend to fhorten 
life, and that the complaint with which Dr. Watfon was 
afflifked was' not the organic dyfpepjta. Several other 
medical men ttated that they had attended Dr. Watfon 
fince the policy had been effeded, and that he was then 
quite free from the diforder. On the other hand, feve- 
ral medical perfons ttated, as witneffes for the Defend- 
ants, that they had feen him at the time of his vifiting 
Bath previoufly to effoding the infurance, and that they 
then confidered him as a falling man. It was left*to the 
jCiry whether the patient’s complaint was the organic 
dyfpepfia^ and if it was not, whether the dyfpepjsa under 
which he laboured was at the time of elfeding the policy 
of fuch a degree, that by its excefs it tended to Ihorten 
lifep# Hie jury found that it was neither organic nor 
exceffive, and gave a verdid for the Plaintiff. 

3 F 2 Shepherd 


1813. 


May6» 

It is not to be 
concluded that a 
diforder with 
which a perfon 
is aiiliAed before 
he effects aft infer- 
ance on hU life, 
is a << diforder 
tending to fhorten 
life” witliin the 
meaning of the 
declaration re- 
quired by the 
Equitable Jnfur^ 
ance Ojfficet from 
the mere circum- 
flance that he 
afterwards dies of 
it, if it be not a 
diforder which 
generally has that 
tendency. 
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MAlNWARIKa 


Shepherd Serjt* on this day moved to fet afide the vcr« 
dl^ and have a new trial , contending that fince the 
aflured afterwards died of the fame diforder which he 
had before eiFeding the policy, that circumftance was 
concIufiVe proof that he was then afflidied with a difor* 
d^ tending to (horten life. < 


Chambrc J. All difofdets ^have more or lefs a 
tendency to fliorten life, even the moft tricing ; as for 
inftance, qprns may end in a mortifteation ; that is not 
the meaning of the claufe : if dyfpepjm were a dif- 
order that tenefed to fhdrten life within this exception, 
the lives of half the members of the profelTion of the law 
would be uninfurable. 


Gibbs J. According to the rule contended for, the 
aiTured, to be infur^ble, mud have no difeafe at all. 
It cannot be faid i!hat this was not a cafe, if ever there 
was one, fit to be left to a jury ; and thoygh the office 
had very gogd grounds to try the caufe, Once it has been 
fairly fubmitted to a jury, there is as little ground for the 
Court to interfere, as in any cafe that ever was tried. 

Rule refufed. 


6. ^ Herne v. Bembow. 

HE Plaintiff declared in cafe in the diture of waftcj 
. ^ and alleged certain buildings in the Defendant’s oo^ 

not lie agAinft a ♦ , ® . j . • r 

tenant by leafe, cupatioii to be Tuiijons, proftrate, and in decay for want 
who has not cove- of needful and neceffary reparations. There was alfo a 
nantM? to repair. obftruftjng a way. The Defendant fuffered 

"" judgment by default. The premifes were clemifed by 

the Plaintiff to the Defendant by leafe, which contained 
no covenant to repair. Upon the execution of a writ of 
I inquiry, 


Oafe for per- ^ 
miflive wade does 
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inquiry! the under-fherifF direfied the jury to inquire 
what fum it would take to put the premifes into tenant- 
able repair. Tlie jury however rejected that rule, and 
gave very fmall damages. 



HlOtNJI 

V. 

Bsmbomt. 


Shepherd Scrjt. how moved to fet afide the inqulfitlon, 
and that the cafe mi^t be fubraitted to another jury, 
contending that <hc damages^ ought to have been the 
fum fufGcient to enable the Defendant to keep up the pre- 
niifes in as good repair as thej were in^when the Dc* 
fendant took them. 

Per Curiam, Whatever duties the law cafts on the 
tenant, the law will raife an ajfumpjit from him to per- 
form, (if there be no covenant in his leafe for the per- 
formance,) but tliat is a very diffei'ent cafe from a de- 
claration framed in tort like this. If this action could 
be maintained,* a leiTor might declare in cafe for not oc- 
cupying in an* huibandlike manner, which* cannot be. 
The fafts alleged are permiflive wafte : an aftion on the 
cafe docs not lie againft a tenant for permiflive wafte. 
C\,untefs of Shrenvjburfs cafe^ 5 C<?. 13. If therefore we 
were to grant this motion, the Defendant would meet 
the PlaintifF in a manner he would not like. 

Rule refufed. 


D4VIES V, Lockett. 


Maj 6 . 


'T'HE Plaintiff was a minor, and fued by Ws proebetn jf ^ guartun is 
amy. About a fortnight before the trial of this chang^ pending 
caufe at the Hereford fpring aflizes 1813, before Cra- 
ham B., Davies the guardian was removed by an order by an entr^^ oji the 
of the High Court of Chancery, and Lane Was fubfti- 
tuted for him. ' The record went d6wn with the name 

3F3 ■ 
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Davies 


V. 

Lockett. 


of Lane as guardian in the wft ptius record, and Davies 
in thtf other proceedings. 

^After verdi£t for the PlainjiiF/jffj^ Serjt. now moved 
for'^a rule nifi to arreft the judgment on account of this 
apparent inconfiftency. But 

• t 

Tie Cour^ was clear, tliat if the PhinfifF were to make 
an entry on the record noticing the change of the guar- 
dians, all would be welk It would not be proper to 
change the names throughout, for that would falfify the 
fact \ and they 

Refufed the Rule. 


May L 


Gretton -U. DiOOLES.5 


Atruftee, to 
whom two leales 
were afligned in 
tnift for fecuring 
an annuity, having 
faid to the occu- 
pier of one of the 
demifcd houfes. 
You mull pay 
the rent to me. I 
am become land- 


^HIS was an a£lion of covenant for non-payment 
of rent, and not keeping buildings in repair, 
brought againft the Defendant, as aflignee of two leafes 
granted by the Plaintiff, the one to Headon^ the other 
to Macdonald* The Defendant bad pleaded, firft. 
Non funt faSia : 2. and 3. that Headon^s and Afiorr- 
donald^s eftates refpe£lively, did not veil by affign- 
ment in the Defendant ; 4. that the Defendant did not 


lord for my client, become poflelTcd of the premifes in mdKher and form. 
n^ty^M^yoiT* UpoR the trial of the caufe at the fittings after Hilary 

mull pay the term 1813, before Giihsl.^ the evidence was, that the 

leafes were afligned to the Defendant as truftee for 
me: ' Held that „ - . 1 , , 

the truftee was Fidell^ to whom an annuity had been granted by Headon^ 

liable in covenant with the ufual powers of entry and diftrefs, in truft to 

alB^ce*^botJi Headon the grantor to take the rents until default 

leafes, for non- in payment, and thereafter to raife and pay the annuity 

payment of rent iq Fidells and as to the furplus of the rents, which might 

and notrqpairu^f difeharging the annuity, in truft for Heeu^ 

don^ 
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don. A tenant who occupied one of the houfes proved 
Headon having become a bankrupt^ the witnefs ap- 
plied to the Defendant to inquire to whom he, the wit- 
nefs, ought thenceforward to pay his rent. The Pefend- 
antfaid. You muft pay tlie rerft to me ; lam become 
landlord for my client who has the annuity, and you 
muft pay the ground-^ents for me. The jury upon this 
evidence found a verdift for the PlaintiiT. 

Shepherd Serjt. now moved for a rule niji to fet afide 
the verdift, and have a new«trial. urged that the 
Defendant having no beneficial intcreft, nor having had 
any actual pofleffion of the premifes, which were in the 
occupation of the tenants of Hendon and Macdonald^ he 
was not liable for ground-rents and repairs. The De- 
fendant ftands in the condition of a mortgagee out of 
poffeflion, who, accorc^ing to the cafe of Eaton v. Jacques f 
Doug. 455., j$ not liable in covenant as an afiignee. If 
the mortgagee of a le<>fehold requires and receives the 
rents from the occupier, not as from his own tenant, but 
demanding them as the agent of the mortgagor, he 
might, according to the dodlrine now contended for, 
fubje£t himfelf to all the lefTee’s covenants in the leafe j 
it is therefore peceflary to adhere to .the known line, 
that unlefs the mortgagee has recovered the a£):ual pof- 
feftion he cannot be charged. The Defendant could not 
have recovered the a£lual pofieflion, becaufe the premifes 
were demifeU to other occupiers ; he could only obtain 
the rents. At all events the evidence applied only to 
Headot/% houfe, and did not affef); the Defendant *with 
the pofleflioii of Macdonald^ s. 





Grstton 

V. 

DlitRILES. 


Heath J. The evidence (hews an aftent of the 
Defendant to the whole conveyance. 


Ch^ambrb J. The Defendant 


veyed to him in the deed. 


3 F 4 


afliimM right con- 


' Gibbs 
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Giuetton 


V. 


Gibbs J. There is evidence of an admillion by the De-r 
fendant that he was aflignee. The Defendant docs that 
which approaches as nearly to an entry on the land afligned 
as was ]|ioflible under the circumftances. He could not 
take the- aftual pofleffion of the land, bccaufe it was let, 
but^e tells the tenant that he is the landlord. This ad- 
miflion mpff be connc£led with the aiTigiiment and grant 
to the Defendant, and then he (lands as landlord of both 
houfes. There was no diftinflion made 'at the trial be- 
tween the cafes of the one houfe and of the other : the 
only queftion was, ivhcther the fpecies of polTef- 

fion was fufiicient to charge the Defendant. The De- 
fendant is entitled to the receipt of the rents ; this is the 
legal operation of the deed : all the rcfidue is the cir<* 
cumflance of his truft. The converfation which pafTed 
between the occupier and the Defendant amounted, on 
the one fide, to an •agreement to pay rent, and on the 
Other to a claim of title. 

Kulc refufed. 


Ritchie v. St. Barbe. 


It feeins that an 
averment that jI, 
is the foie owner 
Ot a ihip to a 
certaii/dayf not 
dilproved by evi- 
dence that he exe- 
cuted a bill of fale 
of a part* before 
thjat dayrand that 
on that day the re- 
quUites of the re- 
gifter adls were 
complied with. 


was an aflion upon a policy of alTurance made on 
the 1 ith of December iSio, at and from Plymouth to 
Savannah and Amelia IJland^ upon the {hip Little Sally. 
The Plaintiff averred, that he was at the time of effefling 
the infurance, and from thence until the 19th day of 
December 1810, intercHed in the faid (hip to the amount 
of all the money infured thereon \ and that be the Plain* 
tiff, together with one Edmund Maude^ were then and 
there, to wit, on the day ^ aforefaid, and from thence 
until and at the time of the lofs, interefted to the like 
amount. Tt^e caufc was tried at Guildhall at the fittings 

after 
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after Hilary term 1813, when the lofs was proved by a 
condemnation under the American non-intercourfe aft. 
As to the intereft, the evidence was, that on the 7th day 
of December 1810, the PlaintiiT, who before that day had 
been the foie owner, *n^ecuted a^bill of fale of i certain 
proportion of thl (hip Little Sally 9 then at fea, torji. 
Maude j but that the regiftration was not contpleted until 

the 19th of that mon'lh. For the Defendant it was ob- 

^ ^ • • 

je£lcd that the ;dlegation was not proved, that the Plaintiff 
was folely intereffed from the f ith until the* 9th of 
cember: for that after the registration v^^completcd, the 
title of Maude had relation back to the day of executing 
the bill of fale, and that the Plaintiff muft therefore be 
nonfuited. The jury however found a verdidt for the 
Plaintiff, which 


7^, 


RlTCHl^’ 

Vi 

St.Barbk:. 


ShepheVd Serjt. now moved on the fame ground to fet 
afidc : he u^ged that Maude ought not to be permitted to 
Hate that ho was not owner tUl the 19th of December 9 
when in truth it was his own fault that he was not owner 
till the 19th of December j a good bill of fale having long 
before been made, reciting the certificate of regiftry as it 
ought to do ) and all the ulterior adls that were neceffury 
to complete the title, remained to be done by himfelf : for 
it is remarkable,. that though the adk 34 G. 3. r. fi8. / 1 5. 
requires the indorfement to be made on the certificate 
of regiftry by the feller, if the (hip is at home, when 
fold, yet, on fale of a (hip at fea, it is, by /. i< 5 ., to be 
done by the buyer ; and he cannot take advantage of his 
own negledl. The afljgnee of a leafe compleies his 
title by entry ; but on entry, his title , is good by re- 
lation from the date of the aflignment. So, here; 
when the buyer has done that which the a£k requires, 
the purchafer’s title takes fTeft by relation from the 
4atc of the bill ol fale. 

Hsath 
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Ritchie 


St.Barbe. 


Heath J. It appears to me that the intereft was in 
the Plaintiff as averred. 

Gibbs J. There is an authority in the Court of 
King's Bench, Mofs v. Oharnocti 392., that there 

is nd title in a purchafer till the documents are com- 
pleted. There is a cafe, of Hubbard v. Johnjloney ante^ 
3* 209., in which my Brother Wood B. has thrown out a 
doubt upon ^the propriety of that decifion, but upon a 
ftri£l technic^il objedion fuch as this is, we Ihould no^ 
be inclined to it^in that objeftiorr now, when the merits 
Were on the other fide, (a) 

Rule refufed. 


(a) See Palmer v. Moxorty 2 Maule ^ 



1 


Maj^ S. 


f 

Makepeace v. Jackson. • « 


A calllco printer 

luving^ dfc^a^cd was an affion of trover for a book. It was 

his head colour- tried at the Mtddlefex fittings after Hilary term 

man, to the book before Gibbs}. The PlaintiiF had been head 

entered * colourman in a callico printer’s fliop. The book con- 
the proceflesfor . tained certain entries. The Plaintiff contended the book 
during hhfervice property. The Defendant contended it was 

although many of .his book ; it was written on paper which he had fur- 
the prq^e^s were njflied - and all the entries were made by the Plaintiff 
th^headrolout Defendant's fervant 5 and the Defend- 

man himfelf. ant cSuld not conduA his bufinefs of a callicO printer 
without the book. Every printer has a ftandard colour, 
conCfting of certain ingredients, to which ftandard every 
colour tliat he compounds Js preferred ; and whenever 
any colour is mixed, the mftory of the procefs and in* 
gredients is entered in a book, and When the mixture 
IB made, and a piece of callico is dyed accordingly^ a 


fmall 
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fmall ftrlp is^cut ofF and paftcd into the book; and all 
future orders for goods are received, and die goods pre- 
pared^ with a r^rence to that book, and to the (tan- 
dard. colour of thaS&^p, every (hop having a idifFerent Jackmw. 
ftandard colour. The Plaintifi^had, while he wa^.inf'^ 
the Defendant’s fervice, made (imilar cnlriea in tlie book 
in queftion. Having been difehargeeb by the Defend- 
ant, he demanded of 'him the pofleffion of this book^ 
w'liich the Defendant refufed to deliver, aiRl for which 
this aftion was now brought. The jurytfund a verdift 
for the Defendant. 




Shepherd Serjt. now nioveil for a rule tiiji to fet a fide 
the Yerdi£f and have a new trial, upon an aflidavlt of the 
Plaintift that although fo much of the book as was pro- 
duced at the trial was only of dio defeription dated, that 
was not thd whole of the book which he fought to re- 
cover, andkhatthe refidue, which was kept back, con- 
tained feveral procelTcs for mixing colours of the Plain, 
tiff’s own invention. # 

Heath J. As to this ground, it is clear from the 
evidence that the book was the property of the mader, 
and though there might be inventions of the Plaintiff in 
it, yet they were the property of the mader. 

Chambre J. The mader has a right to fomething 
befide the mere manual labour of the fervant in the mix- 
ing of the colours; and though the Plaintiff invents them, 
yet they are to be ufed for his mader’s benefit, and he 
cannot carry on his trade without his book. ^ 

Rule refufed. 
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May «. Gregory v. Hende^on*. 

^vireto ^. ;p was an a£^ion *of replevin^ tried at the Lewn 

truft to permit and i v, . _ _ . , ^ . 

fuffer the teilater’t :^i7,c$ 1 8 13) before Heath J. Robert Header- 

widow to have> yS«, deceafed, in 1801 dcniifed the premifcs by leafe to 

pniTpix mdrnjuy* Plaintiff for 21 years, ahd de\<fcd them by his will ; 

the full, free, and and the folt qucflion was, whether on the true con- 

uiunterru^ed pof- of ’Ijiat devife under the .ftatutc of ufes, the 

ieflion and ufc of , , t, • • , - , . 

all interelbof mo- Defendant had iKe legal citate in her, fo as to enable 

nie« in the funds, her tO make the dillrefs. The teftator devifed unto his 

ftif artfing^from”** 8°®** friends and truftees William Leader and John MillSf 

the teftator’s Efquires, his feveral houfes therein deferibed, and alfo 

honfes, tm her jjjj jjjj ^lonies ih the public funds or otherwife, which he 

natural life, if me ^ , ... , , . - . . 

Ihould remain un- ulould die poflelled of,«^to hold to them his faid truftees 

married i and that to and for the intents and purpofeS thereihafter men- 
rentsi^ &c!rs^h*** tinned, viz. ; upon truft to permit and fuffeif his the tef- 
the approbation of tatoris wife 5 .* £. Hender/on, the Defendant, to have, 

fuit teg aould be occupy, poflcfs, and enjoy the full, free, and 

good and valid, uninterrupted pofTeflion and ufe of all and fingular the 
ihe providing for interefts of the laid monies in the fundsj or otherwife, 
^l^hrufbto?i profits arifing from the faid houfes, for 

children, and alfo and during the term of her natural life, if (be fhould 
laying two ^ui- continue his widow and unmarried ; ahd that her receipts 
queath^to^.D. f®^ rents, interefts, profits, with the approbation o'f 
and M. I. of iol. any one of his faid truftees, ihould-be good and valid, fhe 
fiXs*i^H ^“«* **** educating properly all 

in H ging to M. L, the (five j children (therein named) which the teftator 
and that his chil- had } and alfo paying Mrs. M, Danby thereout of 

^^y^wuW^eir eftates one annuity of twenty pounds, half-» 

motlier*s difedtion yearly, to whom .the teftator bequeathed the fame during 
until jjgj. natural life, and likewife paying to Mifs M. Jones^ 

Held that befides' t^rd,. and lodging, one other like annuity of ' 
the ufe u-as ese- twenty ^j^i^tds, half-yearly, to whom the teftator alfo 
in t!^** bequeadied the fame} and it was his will that his faid 

children 



i(FTni£#r^*nitsi>TsAft<wOiE(^RG£ ' fjj^ 


children ihould be folely under their modier’s dire£lion 
until marriage or properly provided for, whereby they 
could maintain themfelves : but in cafe the Defendant 
5 . E. Henderfon (hould marry again, or die, then upon truft 
that his faid trufft ^s flt ould take the managenjent and 
direction of all the teftato^s faickeftates and monies, 
after payment of the above-mentioned annuities to l&Irs. 
Danby and Mifs Jones during their natural fives, he di* 
refted that the remainder of his rents, profits^ inte* 
reds, and proceeds of his houfes and mq{iics, Ihould 
be dlfpofed of by his trudees for the mirntenance of 
his children, and that the receipts child for 

their own proportion to the trudees, lliould b^ a per- 
fcOi acquittal for the faid fum, and this to continue 
during their natural lives, and at their deceafe to go to 
their children lawfully begotten, (in equal portions,) for 
ever; and that the receipt of the females ihouUl dil) 
continue to have its full force notwkhdanding they were 
married and termed femme convert in law : in cafe of 
the death ot any of his childr^ without^ ifliie lawfully 
begotten, their proportion or (harefhould be equally di- 
vided amongd the furvivors ; taking care, notwithdand- 
ing'any thing that might be faid above which could be 
condrued to the contrary, that in cafe of the family’s 
feparating, a fufficient fum from the fum total (hould be 
taken for Mifs JonesH board, not lefs than 50A per annum, 
belides her annuity; and when fhe (hould die, to be ' 
Jburied at the expence of all of them. And the tedator 
^ippointed JT. Leader and /• Mills^ together with the De- 
fendant S. Henderfon, executors and executrix; If, there- 
/ore, theufc was executed, 'SAxyHenderfon was th^ land- 
lord, and the Plaintiff was her tenant. Heath h thought 
that no doubt a fimple devife to trudees to fuSer anyone 
to enjoy renu and profits was a ufe executed in the 


eefuy que trujl, unlefs there is any thing to he done by 
the trudec ; but in this cafe there were to be 


1813. 


Gnicx>iiT 

V. 


HumsRiOir. 
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GaiMioaY 


V. 

HSNDUiaON. 


tipproved and annuities to be paid* He therefore thought 
that as there was fomething to be done by the devifce, 
the ufe was not executed in the Defendant $ and under his 
dire£lion the jury found a verdtA for thePlaintifF* 


Shepherd Serjt. now pioved tcf^iSf^fide the verdidl^ 
^d% have a new trial. The word trull had no* other 


operation than if he had dcvifed to his truilees to the 
ufes following.” It is ordinary t^at the truft to permit 
and fuffer ji, to receive the rents, veils 'the legal eftate 
in : Doe m dem* Letcher v. Btgg^ ante^ a. 109. The 
addition that ih^jJDefendaiit's receipt Ihall be a difeharge 
with the approbation of any one of the truftecs, is re- 
dundant, and inoperative to r§llrain the necell.iry con- 
fequence of the legal eftate which the teftator had before 
given the Defendant, viz. that her receipt, without fuch 
approbation, would be a legal difeharge. There are 
a£ls to be done by the Defendant. She is to mUintam 
the children, and Mifs Jones $ and is to p^ the annui- 
ties, which dillinguilhes this from the (Jlafs of cafes 
where the truilees themfelves are to do the a£ls. The 
condition of paying the annuities and maintaining the 
children raifes the inference that the Defendant has Jthe 
legal eftate fubje£l to thofe charges. 


Chambrc J. In this cafe the legal eftate is in the 
truftees ; to determine that, we mull look to the intqnt 
of the will ; and it feems pretty clear that intent v^as 
not to give the Defendant the legal eftate. It is tiu<f, 
there is very little left for the truftees to do during her 
widowhood, but if it w^s intended that Ihe (hould have 
the legal eftate, there would have been no need of any 
truftees at all. The teftator making the approbation of 
the truftees ueceiTary to her receipts, 1 think, ihews 
it vr» tipt intended to give the Defendant a legal eftate. 
I thtij^ there is no reafon for granting the rule. 

5 Gibbs 


V 



' ' YtlAR in. 

Gibbs J. The rule has been mifconceived* Though 
an eftate be devifed to ji. and his heirs to the ufe of B* 
and his heirs» the Courts will not hold' it to be a ufe eze- 
cutedi uiilefs it appears h^ the whole will to be the te£- 
tator’s intent that S^ fhould be executed* Th^ Courts 
will rather fa^ the uleis not executed, becaufe the ap^,. 
probatfen of a ttuftee is made neceflary, than tl^f the 
approbation of a truft^ is not necelTary, becaufe the ufe is 
executed. The yeryn:ircumllance which is to difchaige 
the tenants, is the approbation of one of ^e truftees : 

I leave my wife to receive the rents, ]p||tivided there 
is always the control of one^of the upon her 

receipts.** The teftator therefore certainly m^ant that 
fome control (hould be exercifed, and what could that 
control be, except they were to exercife it in the cha* 
rafler of truftees? I agree therefore that the legal 
eftate is in the truftees^ and that rule ought not to 
be granted, i • 

^1 Rule refufed. 

^ I . ^ 


W 


otmaai 


g1I!^nni£ and Others, Affignees of the Eftate of 
Q. SUiARP and Sons, Bankrupts, v. Edmunds. 


' Maj 8 . 


a^ion was brought to recover a totsd lofs on the An underwriter 
fubfeription of the Defendant to a policy effefted cannot fet off, as a 
by, and in the name of the bankrupts, Sb^rp and SonSf accniing after 
whofe aflignees the Plaintiffs were, on the (hip Neptunus, the bankruptcy of 
at and from S/* Pet^rjburgh to London^ at the presnium of 

ten guineas per cent., to retdrii aL ib/* per cent, for fante and other 
^ policies dele before 

the bankruptcy from the affured, who was hunfslf his own infiirance brokw in effi^- 
thofe policies. ‘ 

Neither can he ftt off returns of premium ifbn Voyages not com]^ before the 
bankniptcy. . 

Although the underwriter muft, upon the eoncMuf^tte adrimture, necefi»rily be* 
come debtor to the affuitsd, either for a lofs or a 



^^ 6 ‘ • EA^TItl T£K«i 



dcnrtiiB, 


V» 

Edmunm 


JBa/tic convoy, and tL lo/. per cent, more for Uctih Sis 
convoy, and arrival. ''L'he caufe was tried at the Zondoii 
fittings after Hilary tefm 1813, before Gibh J., upon the 
fpllowif^g admiffions. The bankrupts weig^ the owners 
of the ^ip NeptutiuSf and efFe fl^ di^he policy above 
...-•i^ntioiied on that (hip/ which policy was on alft July 
1 81 h fttbfcjribed by the Defendant for 300A at a premium 
of I'o guineas per cent. On the ill of OSlober 1.8 1 a a 
commifiion of bankrupt iflued ogainft^the bankrupts, 
who had be^n thereunder found and ciirLired bankrupts, 
and (heir e(b^ and effcAs had been legally afligncd to 
the Plaintifir5r^''^e bankrupts at*tlie time of their bank- 
Tuptcy^ere indebted to the Defendant in the fum of 
6eo/. 16s* for premiums of infurance for policies by 
him underwritten to the bankrupts, and includifijg 31/. 
lo/. for the» premium on the policy in queftion. Qp 
the aoth of Auguft 18 le the Neptunus failed fr9m &U 
Ptterjhurgh on the v 5 yagl infured, and duMg fuch voy- 
age was on the 1 ith day of OSlober in the fame^ year^cap- 
tured and whqlly loft. On the 30th of Ohoher the De- 
fendant ptolbd the faid fum of 6oo/. i6j. under the 
commifiion as a d^bt due to him from the bankrwts, 
but the lofs of 'the (hip was not then known to mm. 
The only queftion to be tried was, whether the Qef^d- 
ant was entitled to have a fufficient gt any pait of that 
fum of 6oof. i6s. applied and fet off againft the fuift of 
300/. for which the Defendant had fo fubfcribed Itie 
policy, he th^by offering, on being allowed fo to fet off, 
to reduce his proof under the commifiion by that fum*. 
It w|.8 further proved that the nature of the dealings 
between the bankTi]|)tf ahd the Defendan^^ was, that the 
bankrupts uded^ as their own infurance brokers. When 
the Dcfendan^ fubfcribed policies for the bankrupts as 
an underwriter to them, 'inftead of receiving <he pre- 


^ fuAred the^ to become items in account^ 
'**^***"*ii*^ he placed either lofles or returns 



. rtrf-UWn 
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Glennie 

•V. 

EOMUNia 


Accordingly^ Lefts, in Eefier term 1813, moved for ff 
rule mfi to fet aSde the verdi£l and have a new trials 
He urged that upon this infurance there was an abfolute 
certainty that the Defendant would have to pay fome- 
, thing tci the bankrupts^ either \ pardal return of pre* 
“'*^ium ill cafe of the arnval, or a lofs in cafe of her 
capture : the bankrupts had therefore entrufted the De« 
fendant with thofe fums, the amount only of which was 
uncertain^ and the Defendant had entj^ufted the bank- 
rupts with«the premiums} which conftituted a mutual 
credit. He'^ferred to &mith v. Hodjon, 4 Term Rep. 21 1. 
and Cox v. Fekhs . ^ 


Heath J. I do not think it is poflible to make this 
a mutual credit \ it is only a pol&ble debt} and it would 
be of no ufe to grant the rule. I agree peffe£lly with 
the cafe of the pearlS} for there the party was account- 
able for the pearls.* « 

X 

Gibbs J. . Since I decided this cafe I^have taken all 
the pains I could to look into all the authorities on the 
fubjeA ; and if I bad found the leaft ground} I Ihould 
be very glad to have my decifion reviewed by granting a 
rule nijis but I can find no cafe which furnifibes a prin- 
ciple for it 5 and therefore it would be ufelefs to grant a 
rule \ and I think the Courts would not be difpofed to 
carry the matter further than they have done. It has 
been carried quite far enough already. 

Thj: reft of the Court concurring} the 

Rule was refufed. 
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PiCKBHiNO and Others «. Dowson and.Others. 






*6*34 


US was an a6tion upon the cafcj for a deceit in 
fate of a fliip. ^he JPlaintiiFs declared; tliat tl^ 1 .If the leading 
Defendants were poflVfled of a (hip called the Margiret^ counfel at mji ^ 

,,, , .1/, r 

and well knowing that flie was rotten, rumou^, out of ung of cafe, con- 
repair, unfeaworthy, ai^ in great decay in her timbers, ^*y to the opj- 
and in a bad llate and condition, did, lyverthclcfs, counfd, 
falfely, fraudulently, and deceitfully warran/ her to be wUl not permit the 
popper faftened, and to •have Undergone .a thorough rc- ^^^1 

pair in the month of March then laft pail, and that ihe upon the gr^mul 
might at that time be fent to fea at a very trifling ex** he was pre- 

pence, and that Ihe was then lying in the LenJm dock, d^ttomppoit 
where Ihe had juft difuharged a cargo from Rio de Jatieiro another line of 
in excellent condition ; and did, by means of that falfe, 1^ 

fraudulent, and deceitful warranty, mduce the Pfamtiits jf a reprefenta- 
to buy of the Defendants the faid Ihip, with divers ftores he made be- 
tbexAto bel^ging, for the price of 4200/., qnd did falfe- 
ly, fraudulently, and deceitfully fell the faid fliip and thing fold, with 
ftores to the Plaintiffs for that price j whereas in truth, opportunity 
the fliip, at the time of the warranty and falc, was not to infpea and exa* 
copper faftened, and had not undergone a thorough re- ihe truth of 
pair in March *en laft pall, and had not difeharged a 
cargo from Rio de Janeiro in excellent condition : but, fale be afterwards 
on the contrary thereof, at the time of the fale and feduced into writ- 
making the warranty, was rotten, and in great decay in “p;^enTS J** 
her timbers, and out of repair, unfeaworthy, and in a not embodied, no 
bad ftate and condition ; and by reafon of fuch tjte un- for a deceit 
found, decayed, and leaky Itate and condition of thelhip vendor on the 
in her voyage from Rio de Janeiro^ her cargo had been ground that the 
and was in the courfe of that voyage greedy wetted, da^ to tfLt 

maged, fpoiled, and deftroyed; and fo, the Flaintifls reprefentation* 
averred, that the Defendants falfely and frau^^dently 
deceived them the Plaintiffs } and diey avened a^fpeejud the defedls, t 
damage, rhe fecond count alleged that^^pA^ats Or ootv 
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falfelyand deceitfully reprefented the veflTel^to be coMet'-' 
faftenedi to hare undergone a thorough repair in JUtar^ 
then laftj that Ihe migtit he then tb fea at artery 
trlfllrfg e^pence, and wad Uien lying in the London d0^> 
where "Qie had juft difcharged a pargo front RUdeJanoiro 
in .excellent condition;^ and by fuch ded^tful reprefetiti^ 
tion fraadtilemfy and deceitfully fold her to the Plaintiff^ 
The third eount ftai^d that the Defendants, helAg pof* 
fefled of thd Margarotf reprefeiited the. fame matters tc- 
fpeAihg Her, and that the Plaintifib, relying tia th^ 
reprcfentati<m, purchafed, and they difaffirtned the that* 
ters fd reprefeiited, and arerred they were dieceived b)|^ 
fuch teprefentation. The fourth count ftaked that the 
Defendants were pofieiled of a veiTel which was rotten, 
ruinous, and in decay in her timbers, and* in a had con- 
dition and unfeaworthy, and that they, knowlng^ the pre- 
mifes, fraudulently fold her ad and for a Ihip copper- 
faftened and in good repair and condition, to the Plaintiffs. 
Tlie caufe was tried at the fittings after Hildry term iSrj, 
before Gibh J* : it was proved that the Defendants, iilVSi^ 
nuary iSop, had putchafed the fhip MargaM^ prerfotrs 
to which fale an inventory had been circulated, contain- 
ing the following delcription of her : << The reihatiabty 
fad failing ihip Margaret, fotcign^n^H, and free, fi^tlare 
ftem, figure head, burthen '354 ton^ rCgiffer mea- 
furement^ has two fluih decks, copper-faftened and 
fheathed, was coppered and underwent a thorough re- 
pair in MeiTrs. Toung, WnUU, and Hanuh/ dock in 
March laft, flufts without ballatl, and ftow^ a lai|[e 
car^o,<^is completely found in fails, cordage, and'odfei^ 
ftores, and may be fent to fea^t a very trifling e^pencc ; 
has capital heights for the tranfpon feVvlce, and Is ^rell 
adapted Ibf the St. Jbmingo Or South American trade, 
now lying 'in Lhndon docl^ ^jh^re fhe has jdft flif- 
Caigo frot3a1<{rad!t Jbrfe/A fo extellel&^ll!^. 
jhion;J|feightJn tbeliojS bkwtefi 

fbfl feet r brea'dch 27 f^et :^hes s 
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«U faitltt, 9 s t)»0]r j«e, f &«, 1|ft i^ejEftl 
«ti4^)ieFfto^$,to be taiken »U 

NrithfiM aajr alloerance for weight) lengib) qwiijily» 
iQf aqy odierdefetCi vlutev^r.*' AiTfaeA Demd^M, . 
pnrdufed the vefiel) a tcop|r of th^e parti^uli^ ‘Itm 
deliveted to them by^ the Teodoill Thtf Pefend^ts 
vere pr«p*riog the vefleil to go.on a voyage to Dmant^t 
had appointed a ^ptain» and pofted ^e eefli^ ai IfyfiFi 
for freight) vdten the Plaindffe appli^ to {^pa to feU 
her; (he Defendants artiwerei^ that thep would felTbet 
if the Plainti^ would give a .competent price ; in the 
courfe of the n^otiation, the Defendants perihft^d the 
Plaintifis to infped the ftate of repair of the veffeh 
which was then lying in a dock to receive repairs for 
the Defendants’ intended voyage,^ and the PlaihHda 
aAually examined her. The Defendaots^alfo permitted 
them to fee the inventory by which they had themfsives 
bon^t her) as«before mentioned. At length the parties 
iignhdan agreement) the material part^of ^kich were 
as follow : « January ao, 1809. W'. J). DvrafoUi agent 
for W. % Woiiy fells, and Mr. Pickering, for account of 
of iluU,^aY 9 the Itiip called the MargaM^ 
foreigpt bnilt) o§th» meafurement of<354 tons, or there* 
aboptS) now lyifi|' in the Xamdw dock, for the fnm of 
four thpdfaad tnco hundred pounds. On pstymentu 
the fhipr vidi belongs tp her, Qiall be de* 

liyered adcpidii^ fo <he inventory t^jch has be^ 
p^h^ the f^ inventory fliafl be^ made, jjs^ 
qnanti^ only^ ^ The folp, aii^ i^aU hn ta%fi,^ 
etlfapl^) in ^^ coiidU^ nnw any 

allmifahcie.for Veighli} fongdi^ 
whnt^.” . On the '^^Pek^^ f<^^ 1^]^^ 

coppjrfratfbpwdi 

' ' 3O J • 
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leaky, that ‘the .Defendants had, after their purchafe>~; 
oflered her to government to be employed in the tranf- 
port fervicc, and that the agents of government had re- 
jeSed her. The PJaintifFs , made no complaint until 
^after they had fent the veflehto fea on a voyage to &Gutb 
Aihericai in the courfe of which flie became L-aky, and 
was obliged to putjnto Lijbon to refit, after whicli ihe 
proceeded on her voyage, and .again proving leaky, fhe 
returned tp Lijbon^ was furveyed, aiid condemned as in- 
capable of the voyage, fold by auQIon, ai.H broken up. 
Gibhs J. was of opinion that the Defendants were not 
in law liable in this a£lion, and dire died a noiifuit. 


Bejl and MarJfjall^ Serjts., in this term moved for a 
rule ntfi to fet afidc the iionfuit and have a new trial. 
They contended that the whole inventory of llie former 
fale was delivered by the Defendants to th Plaintiffs as 
a reprefentation of the ftate of the flilp which exifted at 
the time of the fale to the Plaintiffs, and that the contrafl: 
for the purchafe being founded on that reprefentation, 
and the reprefentation having failed, with the knowledge 
of the Defendants, that when they made it, it was un- 
true, the Plaintiffs were entitled to recover. The ftipu- 
lations in the contrafl that the Chip and ftores fhould 
be taken wdth all faults, without any allowance for 
weight, length, quality, or' any other defefl whatfoever, 
did not enable a feller to make with impunity a repre- 
fentation of facts which he knew to be falfe, ot did not 
know to be true. In the cafe of Parkinfon v. Lee^ 
% 323-1 which would be cited for the Defendants, 

Lawrence J. relied on the circuraftancc that there was 
no reprefentation made by the Defendant to the Plain- 
tiff as to the goodnefs of the hops, to induce him to 
make the purchafe. Here was a reprefentation of fefts, 
which Were moll important, and proved falfe. J The 
'aftened ; (he* had not theif lately 
repair, nor had fhe idelivered her 

lail 


. Ihip not copper- i 
undei^gl^ough 
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laft cargo, as reprefentcd, in excellent condition, but, 
to the knowledge of one of the Defendants, was leaky, 
andr when (he went to fea, Ihe was found rotten. In 
the cafe of MelUf} v. Motteuxy Peah*s AT. P\ Caf. I tj.. 
Lord Kenyon C. J. fays, with ail faults’^ meaqs with all 
faults unknown to the Plaintiff. And that is the true 
Conllru£lion. In Baglehole v. TVatUrs^ 3 Can^h^ 1 54! Lord 
EllenhoroughQ.l. certainly does not agree to that, but 
in the laft cafe thefe was no reprefen tation. Lord 
Elkfiborough thought that where an article®, is fold with 
all faults, how many of them arc known to the feller is 
imniateriaL But where a (hip is fold ^ith all faults, and 
arts are ufed to put a purchafer off his guard, which is 
the cafe here, where reprefentations were made that 
induced the Plaintiffs to believe this was a porfeftly fiife 
fliip to bo fent to fca, the f^imc doflrine docs not hold. 
Marjball alfo relied on the circumftance that at the trial 
he had offered to call the furveyor employed by govern- 
ment when this (hip had been tendered to the tranfport 
board, who direfted a furvey, and that* he would have 
proved that a part of the ceiling being taken down in 
prefence of one of the Defendants, the (hip's beams 
were found rotten. [Gibbs J. My Brother who 
led the caufe, ufed his diferetion at the trial, and did 
not go on this line of cafe ; if the counfel who leads the 
caufe takes one line, and the judge and jury decide on 
the line taken by the leader, the junior counfel alfo muft 
confine himfelf to the line taken by the lead-^r: this 
matter was ftated, and I repeatedly called for evidence 
of this fort, and, under the diredlion of Uie leader, 
none fuch was, produced.] It is fuppofed there is great 
magic in the words « all faults,” that does not mean all 
frauds. Even the mifreprefentation that the (liifi was 
COpper-faftened, would avoid the con t raft. This was 
like the cafe of reprefentations in infurances- Lord 
Kenyon^ ^ decifioijj^in Mellijh v. Motteux is iugpbrted by 
very great authorities of the civil la|^;i#%Wch the 
3 G 4 com- 
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common lawfprs in doubtful cafes refer. Dig^t lib* ^•{a) , 
tit. 3./ 2. jD^ dolo wah* Dofum malum a fe aUffe prt^afe 
venditttr deiety qui mn iantum in illo e/t qu$ dtffimulafy ftyf 
it in illo qui Jhl/^dt caufd injtdhsh et dbfuure loquitutm 
Before tfjr deciCon of that great Judge Lord Kenyon is 
JaW afide i It ought to undergo^ the folemn confidcration 
of at lead one Court. 


Heath J. If I could lhaxbour any * doubt on the 
queftion, I Mfeuld grant a rule The D^f-ndant had 
recently purchafed a (hip, ^nd intpnded to feud herf to 
the Indies, *The Plaintiff applies to him to fell 
the flup, the Defendant dates to him, « Here is wliat 
I bought it for from the former vendor he fells it him 
by a contract containing no reprefentation whatfoever. 
It is in vain to reduce a contraft to writing, if you may 
afterwards refer to all* that has paffed by parol. The 
meaning of felling «« with all faults,” is, that the pur- 
chafer (hall make ufe of his eyes and undei;ftanding to 
difeover what faults there are \ I admit the vendor is not 
to make ufc of any fraud or pradtice to conceal faults : 
I think the reprefentation is none \ it is die mere ddivcrn 
ing over of a paper which the Defendants received from 
the former vendor. With refpeft to the^ dq^rine, I 
adllcrc to that of Lord Ellenhorough in Baghhole v. Wal^ 
tersy without any difficulty. I fubferibe to the do(^iinc 
of the Digejly but this is not im obfeure or infidious 
contra£l;i but plain and fimple, t 


- I am of the fame opinioa^ When 

there }9 a written agreem'^nt, anct no difBcuIty as t6' the ^ 
meaning, h, is dangerous to depart from it without evtt 
device of fraqd. Where there 13 fuch, the Courte* qf 
Interfere : here \ fee none. That the De£eiu)flui^o 
thp /aults U.majufelL from^tbe u(e thtf 

net fqeceeded in verifyiog thse tefpr^cc. 

meant 
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to' make of the veflel* Thtfy delivef’^over'aft’ 
papi^s. TRe party, aftfer an infpedlllon, Agrees to pur- 
ifc 'with all its faults. ' There i$ no evidence of any 
fraud at all; and under fuqjv circuinftances, Rafter exa- 
mmatioO had, and a co'ntra£l, made in writing, 'which is. 
made to bind the parties^ it cannot be permitted**^t 
beeaufc the ftate of it turns out to be different from 
v/hat was expected, tfie whole fhall at a future time 
refciiided. It would put an end to all contrafts. 

Gibbs J. Lord Kettyon certainly did, in the cafe of 
Melllfh V. MotteuXi receive fome fuch evidence as that 
which has now been referred to ; but that cafe has fince 
been exprefsly over-ruled in a fubfequent niji prius cafe 
in Campbell / and that decifioa has never been queiltoned 
at the bar. The ground on which that cafe ultimately 
went* was, that the one party covered the defedls fo 
that the other could not fee them ; but the evidence didl 
not'fupport the fuggeftion ; and I remember the cafe of 
the* fale of a houfe in South Audiey Square, where the 
feUer being confeious of a defeft in a main wall, pjaif- 
t^d it up, and papered it over ; and it was held that 
as the vendor had exprefsly concealed it, the purchafet 
might recover; but in this cafe the Plaintiffs, did not 
in their opening ftate any concealment. This is a cafe 
regaydiilg property of confiderable Value, but that is no 
reafon :&r irtterfering to put the parties to further ex- 
pence, :unlefs there is a. rational ground of doubt. W^t 
arp^jtho. facts of this cafe? the Plaintiffs had very 
cehtl^^urchafed this ihlp under an inventory delWered 
to th4ttSi »at ttfe kdad of ^ich was a repfefentatioh from 
thofe were abp:Et to 

thii ahd ted 

poi^^kiQfpta&iw Piaihttffs 

gdt^dUCprice. ' Thi|P]amtiffsi and' 

mitted arid-’^ptamiqe the • ihig ' ^ 
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this, the old* inventory is handed over, in which they 
fee how the former vendors deferibed her, i>ut the De- 
fendants do not repeat tliat as their prefent iv prefenta* 
tion of her, and the parties have fui! .ihcr:< < xamine 
•her. Ttey then come ^.o an ;uniIcrltaT'.:; . ; , :v ; : (luce 
the ton tra£f to writing. By that- ai ,.*., - *:« 7 a- / cr- 

wards to be bound, uiilefs fo..i ‘ r: V.evm, 

Even if there had been a nMv, ,. -t; ^ . i not 

have availed^ 1 hold, tliat if a ftq*- r* .- r* ; orfe, 

and makes any repr^-Ten^ation v- hatevc‘i ' / 4 ui-.ryand 

foundnefs, and nl^.^rwaid^ we ag-rc'^ in U r the 

purchafe of the horfe, that flioncns and cc-i tHs the 
reprefentationii ; and whatever terms ..re not ct.iirnncd 
in the contradi, do not bind the feiler, and mu ft be llruck 
out of the cafe. In this cafe, if there had been any 
fraud, I agree it would not have been done auay by the 
contra£l j but in tins cafe there is no evidence of any 
fraud at all. The fliip is afterwards conveyed by a bill 
of fale; that .contains no warranty, I thought at the 
trial, and ftill think, that the parties were not now at 
liberty to ftiew any -^profentatjoil made by the feller, 
unlefs they could fhew that by fome fraud the Defend- 
ants prevented the Plaintifts from difeovering a fault 
which they knew to cxift. I think, on thefe grounds, 
the Court muft refufe the motion ; but I go further, and 
think, that as to the evidence of the reprefentatioti, and 
as aiFefling the condudi; of the Defendants, the Defend- 
ants only handed over the inventory for the fake of the 
Plaintiffs’ feeing the feveral articles which were to be 
fold with the (hip; and nokeven with a view to fliew them 
what had been the reprefentation made to themfelires. 
That, however, was not the ground oh M^hich I went at 
ftifi priusj where I proceeded upon the ground that after 
the written contraA was made, parol evidence could not 
|be admitted of former reprefentations, unleffs there were 
pieof (u^h fniud as 1 have deferib'ed. 

V lo ^ Rule refufed. 
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Hodgson v> Fullarton. 


Maj io% 


'T'HE PlaintifF declarea tha/ m confideration tjiat he 
^ bad caufed to be delivered to the Defendant certain • 
calks of dollars to* be carried on a voyage from the 
river La PlatH to Limdon, upon freigk for certain hire 
and reward, the Defendant undertook t(f take care of 
them-, and affigned. for breach that htf took fo little 
care of them that they were loft. T^be caufe was tried 
at GuUdhally at the fittings after Michaelmas Term i8r2, 
before Mansfield C. J., when the evidence was, that a 
licence had been obtained from the Soulh Sea Company, 
which had been fiiice deftroyed, and the entries in their 
books, (admitted in evidence affer argument, as tlic de- 
claration o*f the company againft themfclves, without 
examinatioji of the fecretary who made the entries, and 
who was prevented by illnefs from attending,) denoted 
that it was a licence to the fhip Braganza, for i8 
months, from Ftbruary 1809, with liberty and authority 
to and for the faid fhip, to fail, trade, navigate, and 
adventure to all and every port or ports, land, &c. 
within the company’s limits. It was proved that the 
Braganza failed with an outward cargo, and that ?fter 
a fale thereof at Buenos Ayres, the proceeds in dol- 
lars were put on board his Majefty’s gun-brig the 
Cheerly, whereof the Defendant was then Commander, 
in 21 calks, to be brought to England, for V^ich the 
qftial freight of two and a half per cent, was to be paid- 
Twoof the calks, containing 58^5 dollars, of the value of 
1407/. 6 s. 4 d. failed, upon the arrival of the Cheerly, to 
be delivctied, having been plundered by the crew, to 
recovery vrhich fum this aftion was brought. For the 
Defendant it was objedled, that the 

duunluei and the bringing them an 

;-tran£i4tion. 


An lie? 
againft the com- 
mander of a fhip 
of war who takea 
the bullion of a 
private merchant 
on boards for not 
fafel)r keeping and 
delivering it* 

It is no infrac- 
tion of the mono* 
poly of the Sout^ 
Sea Company to 
fend home from 
the South Seas in 
a fhip of war# 
dollars the pro- 
ceeds of an adven- 
ture to South 
America^ fent out 
in another (hip 
named and licenfed 
by the Company* 
The entry in 
the South Sea 
Company s books 
of the minutes of 
a licence granted 
by them^ is admif* 
Able in evidence# 
as being a declara- 
tion adverfe to 
their interefty 
without calling a» 
a witnefs the of* 
Acer who made 
the entry. 
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tranfaflion, being an infringement of the S$uth Sea 
Company*^ monopolfy and not being protected by the 
licence to the BragaMza, and the South Sea Company 
having granted no licence to the Cheerly* Fojf the 
Plaintiff^ it was conten4^d| firft/that no licence wad 
neceflary for remitting home the proceeds of an out*- 
ward cargos *fccondly, that if it were, the licence to 
the Braganza virtually protefted the remittance of the 
proceeds ia the ordinary mode of remftting bullionji 
iiainclyi on board a King's fhip. Mansfield C« T. thought 
he could not diftinguifli between die cafe of a remit* 
tance home of bullion, and a fending home of the 
proceeds invefted in any other merchandize, which 
laft would clearly be illegal ; but permitted a verdift to 
pafs for the PlaintifI', for 1407/. referving the point. 

In fhe following term* a rule having been obtained to 
enter a nonfuit, 


Shepherd and Lens Serjts. now (hewed caiife. They 
admitted that fince the monopoly of gold and filver, 
the produce of America^ is by the ftatute 9 Ann, c, It. 
/ 58* granted to the South Sea Company^ it refulted that 
if the Cheerly had been a merchant-lbip, and the Bra^^ 
ganza, had not been licenfed, tne tranfaftion would 
have been illegal, and within the prohibition of /. 47., 
and the forfeitures of fi 48. But the Cheerly betdg u 
King’s ihip, and lawfully being at .Buenos Ayres on 
public fervicc, needed no licence from tKe Smth Sea * 
Company^: <Qie was lawfully about to come home, and 
it is legal for King’s (hips to carry bullion, though all 
otb^r merchandize is prohibited to them* If the 
ganzajjaeA been loft, it was clear that her cargo might < 
have hean forwarded by anodier vejTel, and wouId< ftIR 
hfvO been protefted. by the < It pquotty ^ 
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tamed or applied for from die company for remitting 
home the proceeds of merchandize fent out to 
Atnerha. It is a neceflary incklem and tonfequence of 
licencing the traffic^ that the proems may be law- 
fully remitted home in the^ufual conrle^ otheryrifc when 
the trading adventure was enyled, the merchant would 
be incapacitated from reaping the fruits^ of it* * The 
praQice of fending Jhome the remittances for car|[oes of 
private merch^ts in^King’s (hips had been univcrfah 
and if any doubt were now to be throiwti on tlie le- 
gality, it would be necelTaty that an ad* of parliament 
(hould pafs for the indemnity of all who had been con- 
cerned therein* The legality of the pradice was ap- 
parent by the a£t eftabiiiliing the monopoly, for the 
illegality of interloping is no otherwife declared than by 
the 49th fedion, which impofes forfeiture of, the (hips 
employed ; and as this fedion* cannot extend to the 
veiTels of his Majelly, becaufe he 1$ not exprefsly named 
therein, it follows that his veflels may legally bring 
home thefe' dollars. £P^r* Curiam^ though the King's 
veflfel would not be forfeited, the contrads of the iub- 
jed for bruiging home goods or merchandizes in a 
King’s {hip would be illegal.] It is immaterial whether 
the reipittance be made in bills of exchange, or in the 
coii}« of this country, or in dollars, which are the coin 
of the country where the licenced cargo is fold« Tliey 
are not (hipped for England as a mode of trade, but as 
a mode of remittance to which the prohibition is not to 
be extended.' Twlmin v. Andfrfin^ ante, x, aay^ is 
iirelevsnt. * ^ 



1813. ^ 
llcliqsDar 
PbUiAnxcsr^ 


^ and FaugUm Serjts. contra. If an application 
be made to the company for a licence to a KingV 
iUp^ m «bring home dollars, it wilt be granted t and^ 
if tha,yei£di'be unknown* a licence will be granted 
to brs^g liome dollars in iUp or (hips* * edmtid 
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h void, as being an infraAioii of the company’^ righta. 
The Defendant doe$ no ill^al act. The z€t of the 
Plaintiff is illegal, he is the merchant who piit^ thefe 
dollars on board with intent to trade or adventure 
from parjs within the limits*^ of ^ the Sduii^ Seasick is 
he therefore who is incapacitated from enforcing hU 
contract:, fo{ this is a trading from the South Seas. 
It is prohibited by the fame fe£^ion to «* hire or 
freight any Ihip** from thence: - it is;^rue that the 
Plaintiff has «not hired a whole (hip on freight, but he 
has put the goods on board on freight. It is faid this is 
not a trading, betaufe dollars are* the current coin of 
that country ; but the current coin of no country, ex- 
cept of our own, is taken as coin, but as mcrchandi^f^e. 
Thefe dollars are taken by weight, eftimating the price 
of the filver : they do not derive their value from the 
impreffion they bear of' the royal arms of Spain. This 
is not, as is faid, like fending home bills of exchange : 
a perfon who had ftolen bills, could not, at common 
law, be indited for dealing goods and merchandizes ; 
and a fpecial datute was neceffary to enable him to be 
indifled for it ^ but one might be indiflcd at the com* 
mon law for dealing dollars as merchandize. Mam** 
field C. J. held there was no difference between fending 
home a return cargo in dollars or in any otlier mer- 
chandize. The quedion, therefore, is, whether this 
trading is covered by/tlie licence obtained. That licence 
is confined to die flap Bragattzay and prote£ting the 
ihip Braganza for a limited time, it neceffarily pro* 
tested, ^ during that time, whatever was on board her^ 
but, being fo redridlcd, it cannot be extended to ,goods> 
fent by any other (hip : by the condruAion itpw cQn*» 
for, it is to prote£l all on board her, and all jpor. 


turns ,fent hom^ by any other Ihip at the^faii^e tini^ 
It. is (aid t}^ Che^rfy is legally in the South: Seas^ bul^ 
^^tbough ia ti^ue, ihe oaimot bo tl orefpsoJegaUy ufed 

, ; . ' ’ " for* 
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for purpofcs of commerce. The aft of parliament 
which authorizes (hips of war tp carry bullion, did not 
mean to breaje in upon the rights of the Sm/A Sea Cm- 
pany. The Plaintiff alfo makes out a regular bill of 
lading; and two and a half per refit, is paid for plotting the 
dollars on board ; that is o trafii^, nnd is as much aT\ ad-' 
venture in goods and merchandizes as any qfher article ; 
and it can make no difference whether they were bought 
with the proceecls of another a<lventure, or are an original 
adventure. The PJainliff, therefore, caixnot^recovcr. 



Hodgsox 




Heath J. In this flatute,*9 yhw. r. ii.yi 49., the Ic- 
giflaturc have guarded againit ? htcial coriflru£Iion, by 
faying, “ contriry to the true meaning of this 
What is the true meaning ? To give a monopoly to the 
South Sea Company. Whatever, then, is not againft that 
Company’s monopoly, is not agxanft that ftatute. The 
putting this bullion on board the floop of war is not 
againft the Company’s monopoly. It is faid that the 
Braganza might cover feveral cargoes, bin* it is a licence 
for time ; and as many adventures as the ihip might make 
within that time, would be legal ; no fraud or improper 
pradlicc is fuggefted here. 


Chambke J. I am of the lame opinion. Tliis is 
neither againft the words nor the policy of the ail. 

Gibbs J. read over the 49th feQion, and declared his 
entire concurrence. With refpefl; to trading and fre- 
quenting thefc parts, the perfons trading had h licence 
lb to do ; and with refpeft to the failing and being 
there, his majefty’s Ihip was legally there. The words 
are> ^ if any fubjeil lhall lade or put on board any 
fiitp or Ihips any goods or merchandizes with intent to 
trade or adventure unto or from the South Sea:** the 
Bragmmf9 adventure had tctmiisated; the fading was 

ended^ 
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1813. ended, and the proceeds had be^n turned into the CQ|'-< 
rent coin of* that country, Portugal, It is tnie, when 
the dollars got Itome, they wotdil become Daerclu^ndize 
Follakton. but tins was not a trading ads^ntorb from theti^, but 
that trading was ended. As for bringing home the 
.bullion 111 his majefty’si (hip Cheerly, it watpniy doing 
that 'which the vcffel lawfully ^<jfilght do. The rule, 
therefoitJ, muft be 

bifcfaarged. 


May IXe 


If a vcflel brings, 
under a licence, a 
cargo of enume- 
rated goods from 
an hoiiile country 
hither, and alfo 
certain other goods 
not li enfed, the 
infiirance on tl^e 
licenfed goods is 
not thereby vi- 
tiated. 

In xSx«, it was 
lawful ^for a 
kurgber to brii^ 
goods to thi% coun- 
try from a hoftile 
port under lln^ 
blockade. 


PlESClIEJLl. V. AlLNUTT. 

Same v. La vie. 

'^HESE were aftions upon policies of infurance, dated 
the^^th of November 1810, the one upon the ibip 
Goed Peet, the other upon her cargo, at and from 
the Elbe to London. ITpon the trial of the caufc at 
Gutldhallf at the fittings after Term 1812, 

before Mansfield C. J., it was proved that the vessel 
was a Hamburghirt and failed from Gluckstat^ on the 
Ems, after a licence granted by tlic King in council to 
Messrs. Cafiendyck and Hentz, on behalf of themfelves 
and others, and pernutting a vefiTcl bearing any flags 
to import a cargo of corn and many other eoiimnrated 
commodities, (no^j^cludiug books,) « and no other 
articles whatever." There were put on boa)^ feVeml 
cafes of books, nof the property of the alTurfed, nor cp. 
veted^by the policy, but on account of J 4 eu 4 (»ttttdt 
Londm bookfeller, the freight whereof amounted tUf 
43/ , being about onc*feventh part of the fre^t of jdl 
the goods on board, which together amohated to 300/.^. 
The' flup was loll on the voyage to Lm^ogu Rqir the 
Defendant, it, was obje&ed, ths|tihe upjKHdlHjenfOf the 
books iUegal, uQj,e(s licenfed, «ad A<it no Ecenee 
, ' ’ , having 
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having been obtained which included thep^ the defeflt 
vitiated the whole adyenti^rej and rendered the yeffel 
and cargo liable to corififcation, and that the infurance 
was therefore yoidj and upon this ground die Chief 
Juftice honfuited the PJaintiff, with liberty to move to 
ei^ter a verdift for tho^ amount /f the Defendant’s, fub- 
feriptiort. " • 

Ser^t, \\\ Hilary term 1813, accordingly ob- 
tained a rule mJ^j upon two grounds: firft, that no 
licence was neceflary to enable this vefl'A, being a 
Hamhurgher^ a ncutriil,^ to perform the voyage infured^ 
fccondly, that admitting the adventure of the books to 
haye bpen illegal, that circurniiance did not invalidate 
the Plaintifl’s infurance.. ^ 


1813* 

Pmxaimt 

V. 

Ai#]C.nutx« 


Bejl and Vaughan Serjt. in this tt-rm fhewed caule 
againft the rule. i. The confignrnept of the books was 
a trading by the confignec, a Britijh fubje£l^ with an 
enemy, and from an holtile port, which is illegal, unlefs 
legitimated by licence, although it be carried on, as here, 
by means of a neutral fliip. Though the books were 
not the property of Roungcy in whom the inlereft wa? 
averred, nor were they intended to he covered by this 
policy, yet the having on board this illegal confign- 
menl, vitiated the M'liole adventure. It is illegal for a 
neutral without a licence to bring any goods hither 
from an enemy’s country to a fubje£S of this country- 
If the veiTel had been taken on this voyage by an 
Eftglijh cruifpr, the veffel and the entire cargo would 
equally have been condemned by the court of ifAmU 
ralty. The EngUJh orders in council recognize the 
illegality of this adventure- That of 8th April iio 6 , 
declares the entrance of the EmSf Wefir^ Elbcy and 
Dr«W to te blockaded. The order of the 4th of 
February 18O7, prohibits the interrupting of neutral 
veiTels with cargoes of certain enumerated goods, pro* 
VoL. IV. 3U vided 
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PlFSCHFXL 


AllSVTI* 


viJed they am not coming from any port ia a ftat^ of 
drift and rigorous blockade. An order of 3rd Afay 
1809 declares that the order of 4lh of February 1807 
(liall dill continue in force^ except as to any foip or 
goods coming from pOrts or places under aftual block- 
ade?, and this Ihip coA.ing (rom^QluchJladti a town on 
the £wj', which, by the order *bf 6th April 1806, is 
drlftly blockaded, comes withid the exception; and 
this veffcl having on board goods notfincluded in the 
enumeration contained in the order of 4th February 
1807, is not vvithin the ,re]axa4on given by that order. 
The order of i8th February 1807 permitting veffels 
and goods from Hvmhurghy Uretnen^ and other places 
In the north of Germany to pafs unmolefted, which 
vollels and goods (hall be employed in a trade to and 
from tjtc United Kingdom, notwithflanding the faid 
countries arc or mijy^bc ia the poireffion, or under the 
controul of France^ will be relied on j but it is inappli- 
cable. This is not a voyage from Hai,nburghf but a 
Yoyiigc by a Hamiurgher from Gluckfiadt to Great 
Britain : the intention of that order was to licence a 
trade direft from Hamburgh to Great Bfitain^ but the 
order fliews, that unlefs it had been iffued, Hamburgh 
muil have been confidcred as an hollile port. The 
order of ijxii June 1817 permitting certain goods jbe- 
longing to Hamburghers^ which had been feifed, to go 
to neutral' ports^'^and declaring that veffels in future 
fliould not be liable to capture, provided they Were 
engaged in a trade to any pait of this kingdom, intends 
a trede direft from the country, to which the Ihip be- 
longs, to a port of ibis kingdom. ^The Order o?, 3rd 
^i^y ,i8pp is,^^ howeyeri-.long fubfe^uent in date to the 
’‘bth^lrs, and therefore refeinds them. ' But putting the 
^orders in council out of the cafe, this was from the 
begipii^ing an illegal, voyage The books ^xre pur- 
chafed fit^r^nUbelh fn?rn the enemies of this country; 

Shepherd 
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Shepherd and Lens Serjts. in fupport the rule. 
Even if the order of 3rd May 1809 repeals the relax- 
ation' of the order of 8th \April 180^^ which is conr 
tained in the orders of 4th February 1807, and i8th 
February 1 807, it is not therefone to be aflumed that it * 
again fets up the order of 8 th 1806 injike manner 

as if that had never been relaxed 5 for it leaves the order 
of 17th ///«^ 1^07 untouched, on which the PlaintidF 
principally relies^ and which was made for •the exprefs 
purpofe of protecting the inhabitants of Hamburgh and 
Bremen. Another ordtr iu touncil o? iiih November 
1807, unlcfs it be virtuall|’ repealed by the order of 
jd May 1809, declares, that the prohibition fhall not 
extend to any vcflel of any country not at war with his 
Majefty, which fliip fliall be coming from any port or 
place in Europe^ declared by that, order to be fubje<Sl 
to the reftriftions incident to a ftafe of blockade, def-- 
tined to fomc port or place in Europe belonging to his 
Majefty, and which fliall be on her voyage direft 
thereto/ In the cafe of Goede Hoop. Edw. Leading 
Decifions. lo. Sir W. Scctl adjudged the releafe of a 
velFel and her cargo of brandy which had failed under an 
expired liceiifc, and condemned other goods alone, 
which were found on board the fame Ihip and were not 
comprehended in the licence. And in the cafe of die 
Jouge Clara, Lead. Dec. 48. non-eaun^rated goods were 
condemned, and the licenfed goods and fhip were 
releafcd, and Sir IT. Scott fays, « It would fall extremely 
hard upon the commercial interefts of the couot^, if 
the innocent goods of one merchant (hould be confif* 
cated on account of the mifeonduft of another. Such 
a pofition would carry the do£lrine of infe£lion beyond 
what is done even in cafes of contraband, where the pe-' 
naity attaches only to the property of the fame owner.*" 
No authority is cited that a neutral who has a right to 
trade with an enemy*s port, and to bring hither the 
3 H a cargo 


1813* 

PlfiSCHCLI, 


V. 

Allnittt. 
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cargo he haS|there purchafed, afts illegally in bringing 
hither from that port the goods of a Britijh fubje£l. 
'i'he bringing of thefc books is ngt a trading with the 
enemy by any fubjefl: of this country^ otherwife than by 
the inte«vention of neutrals ; and, if that is prohibited, 
no peutrul trade at all be'earri^d on, for the neutral 
itiuft communicate with the natives of each hoftile 
country. In the cafe of Bell vl Poits^ Puller held 
that an Engli/fj fubjedi might ihip goods from an 
enemy's port after war had been declared, and both Ins 
(hip and his* innocent/ goo^Jis werq reftored. 

I 

Heath J. It is very clear that jhe order in council 
of the grd of May 1809, does not repeal the two former 
orders in favour of Hamburgh (liips. The party does 
not l>e#fe rely upon ihe order in council of the 4th 
February 1807, but on thofe of i8th February and lytli 
Jum 1807.. As to the other point, the only confe- 
quence of bringing thefc goods is that they liable to be 
leized. 


Chamcre J. I am of the fame opinion. It is quite 
clear. 

Gibbs J. Giving the Defendant the full benefit of 
all his arguihen||Jtherc is not the leaft doubt in this 
cafe. In the court of Admiralty if the Ihip, goods, 
and books had been libelled, the books would have 
condemned, and the '^(hip and other goods would hive 
hOcn reftored; and i*" they ought to be reftored, 1 can 
find no ground why they fliould not be ihfurOd. I am 
^further of opinion that this adventure required no lu 
cencej it not being within the operation of 'the order 
of tfth April 1806, that being relaxed by the fubfequent 
order alludod to; and I am futther of opinion that the 

.circum*' 
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circumdanc^ of the books being on boaitl, , which be- 

longed to MacJdnlay the ‘ bpokfeller, docs not render 

the whole of the adventure illegal, t^or the iiifu ranee ^ ^ ^ 

void.^ AltNUTT. 


Rule difclftrged.(G)^ 

(H) See Hagedom^v. J5r/4 i^Maule fcf 450, 


' Osborne Davis..< Mayij. 

J^ESTS(ir]t^ had obtained a rule nift to fet afule a A warrant of 
warrant of attorney to confefs judgment, given by Jy 
the Defendant while he was in cuftody, upon the ground cuftody is good, 
that his attorney was not prefent. Serjt^ Viewed if an attorney oil 

caufe, and endeavoured to fuftain his rule. The fent!^*^fhough^^^ 
Court held it a fuflicient compliance with the rule of a total ftranger to 
Court, Hilary 14 & ic Car. 2.| which requires that an ilic Defendant, 

attorney for the Defendant mufl; be prefent when a De- by the Plaintiff’s 

fendant in cuftody gives a warrant of attorney to ac- attorney, who re- 
, , , . , - - fufed to remain on 

Knowledge a judgment; that an attorney was prefent, thefpot afufficient 

who was a total ftranger to the Defendant, and who dme for the De- 

was calied in by the Plaintiff’s attorney, the Defendant ^urc the ^attend- 

having previoufly exprefled a wifh to have his own andeofhisown 

attorney prefent, who lived in Compton-^reH^ but the 

Plaintiff’s attorney having come from Piccadilly to the pait of the town, 

inns of court tp fettle the matter, haying objefted to. the 

delay requifite to fend for him : . and the Court.faid, it 

would be very mifehievous, and prevent much a^com* 

mbdatiqn to prifoners, if this were not fufEcient. 

^ ^ . Rule difeharged without CoftS* 


311 3 
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1813. 


May 11^ 


Where the deed 
to make the te- 
nant to the pre- 
cipe is loft» a reco- 
very is not to be 
amended by an 
attefted copy of 
that deedy 
Nor by an office 
copy of the enrol- 
ment of a deed. 

But it may be 
amended by the 
enrolment itfclf, 
being brought into 
court* 


Dawney, Demandant ; Newsome, Tenant j Lord 
Vifcount Downs, Vouchee. 

o * 

jySNS Serjt. moved, in a former day, to amend this 
;;; recover^, fuflFered in 1748, by the infertion of the 
manor of Rtmfwell in the county of Tork^ and the tithes 
of the parilh of RimfwelU which luil been omitted, 
upon an afEdavit of Lord Downe that by a bargain and 
fale, enrolled ii? 1748, alK bis property, including this 
manor, and tithes, and all other hereditaments wherein 
Lord Dowtie had any eftate of inheritance, were con- 
veyed to Newfome for the purpofe of fuffering this reco- 
very ; that this manor and tithes were at that time in 
the feifiti of Lord Doivney and were intended to pafs. 
That the bargain and fale itfelf could not be found, and 
his lordfhip believed he had never pofTefled it, but that 
he had found among his muniments an attefted copy 
thereof, which fupported this ftatement. 


Per Curiam* The Court has gone very far indeed 
in amending recoveries ; it is going a great way to let 
the oath of a tenant in tail prejudice the iffue in tail in 
any cafe : but we have never gone fo far as this. The 
queftion is not whether this copy would be admifliblc in 
evidence on a trial, but whether upon this warrant the 
Court can take upon themfelves, without hearing the 

iffue, to, bar them of thwr inheritance upon motion. 

% 

Upon this day Lens made the like morion upon an 
office copy of the enrolment of the bargain and fale. 
The officer, in reading it, read the word as Runfvjeli^ 
and fuch, on infpeftion of the copy by the Court, it ap- 
peared to be 5 the Court again rejefled the application, 

remark- 
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remarking on this, as au additional proof of the ncceflity 1813. 
of their obferving extreme caution and cilcunifpeftion 
in the amendment of recoveries, and direded the enrol- 
ment itfelf to be produced, as being better evidence^ 
and more analogous tp the produftiOn of the deeds 
themfelves, which their goneral ipradice required. 

Accordingly, on a ^fubfequent day Lens renewed his 
motion, when, jhe roll being jn court, and it plainly ap* 
pearing by the record to be Rwi/nvell, and iy)t Run/nvelf, 
in three principal places where it occurred,, although fhe 
word was plainly Runfwell in* another part, and it being 
fworn there was fuch a place as Rimpioell^ and no fuch 
phicc as Runfwcll^ in the county of Torhy and the general 
words pafling all other manors and lands of Lord Dovmc 
in that county, the Court permitted the amendment. 


Lovui.l V. Martin and Another. 12. 

'HE Plaintiff being poffcffed of a bill drawn by A banker, after 

r. WhitCf at Portfnioulh^ on the 7 th of July 1810, bm*d?aWn^on*^a* * 
at fix months after date, on Swith, Atkins^ and Co. in fa- cuftomer, and by 
your of the Plaintiff, or his order, and accepted with this die acceptance 
direflioii, with Meffrs. Martin.^ S/oue, and Martini^ his^janki^afierlt 
indicating tint the bill would be pa^d at their houfe in has been loll by 
London, indorfc<l it, and cafually loR it. On the 4th 
of Atigujl he wrote to Snulh^ Athiusy and Co., ftating his cuitomer wUh 
the circumllance, and Sniilhy and Co.j in con- die amount of the 

fequence applied to the Defendants, requeftirfg that oi/it and 
they would not pay or difeount the bill if offered t on delivers it up to 
the 7th the D/:fendants wrote back to the PlauitifF, that banSf’s*voucher^ 

there was little chance of the bill being offered for dif- of his account. 

Held that the 

banker' is" thereby guilty of a converfion, and the lofer of the bill may recover In trover 
without a previous demand of the bill. 

3H 4 


count, * 
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Martin. 


count, but if not recovered, care fhould be taken that It 
fhould not b 4 paid when due, of which they requefted 
that he would remind them. On the and of January 
i8ii, the PlaintifF wrote to remind the Defendants that 
the bill would foon fall due, viz»^on the loth of Jam* 
-ary; to which they anfwered,f that they had long fincc 
difeounted it for Poweti^ a bill broker, who was their 
thlftomer. ^Tie bill had in fadt Jbeen picked up by a 
chifd, from whom Powell .had i« j the, Defendants dif- 
eounted it {or him, arid at maturity charged, the ac*» 
count of Smithi and Atkins^ with the payment of the 
bill, noted it, wrote a difeharge on the back of the bill, 
and delivered It up to Smithy Atkins, and Co. as a 
voucher of their account. The Plaintiff, without fur- 
ther communication^ brought this a£lIoii. His decla- 
ration contained two fpecial counts in tort, alleging that 
the bill %as (lolen by, perfons unknown, and charging 
ihe Defendants with having prevented the Plaintiff from 
recovering it, and a count in trover. Upon the trial of 
the caufe at the fittings after Trinity term 1812, before 
Mansfield C. J. it appearing that the two firft counts 
ihcofreftly deferibed the tranfaftion, the Plaintiff re- 
forted to the lafl : Lens Serjt., for the Defendants, ob- 
jeflpd that a previous demand of the bill, and refufal to 
deliver it, was neceffary as evidence of a converfionn 
but the Plaintiff on that count obtained a verdi£l. 


Lm, in Michaelmas term 1812, obtained a rule hift 
to fet afide the verdifl and enter a nonfuit. 

Shepherd ahd Bfi Serjts. in this term (hew^d caufe 
figainft the rule. They urged that the Defendants had 
been guilty of a complete converfion of the bill, 
aJ^prOpriated it to theiir ufe by debiting 

arid Co. with the amount, after theyiiad dif- 
inted it, ami deUvering up the bill to &miihy 4 (l^y and 

15 Co. 
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Co. The cafe ivas the feme as if the Defendants hkd 
carried the bill to Smithy and Co., and received 

the amount from theiii. They took a bill belonging to 
the Plaintiff, and gave it up to another, under fuch 
circumdances, that they could not poffibJy gel^ it back ^ 
again. This was a conyetridn. / 

' - • /ft 

Lens and Scrjts., conirh. If the Plaintiff 

was entitled to "the bilf, he Irtiould have^ demanded it. 
There was neither demand nor rcfufel. The Plaiptiff 
ncUHer llicws an abfojute djiflvuftion ^of 'the fubjeft 
matter, nor fuch an alteration of it as to prevent his 
having it in the feme plight as before. If the Plaintiff 
has a right to the bill, hi? may, upon obtaining poflefe 
fion thereof, ft ill fue on it. But it was incumbent on 
the Plaintiff to flicw that Aw//, V/ho was apparently 
the indorfee, had not a good title tc^thc proceeds of the 
bill by Jiffeftin^ him with notice of the lofs or theft : 
for it is poflihJe that Poivcll took it without that notice ; 
the noting was a pcrfecffly nugatory aft. 




Lovisll 

■''V. • 


Heath J. Under the circumftances of this cafe, the 
count in trover may be maintained. The Defendants 
have improperly difeouhted the bill : they have font it to 
Smith and Atkins^ as their voucher. 

Chambre J. I am of the feme opinion. 1 think 
there is complete evidence of a coriverfion. The dw- 
trine of the Defendants' counfel applies tojJetinue, not 
to trover $ where the circumftances, amount to a com- 
plete converfioh, there is no need of a demand The, 
diitibunting bill, and applying it to the Defendant's 
own ufe, is a pnreh^afe' of the bill by the Defendants, 
after tldtice 6f the Plaintiff's title : but not only that ^ 
they^ have ma^e life of it as a difeounted bill. The ^ > 
writing a receipt on it was a furthCT aft of converlion. 

Gibbs 
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liOVELL 

‘TU 

MAimy. 


May xi* 


Tl^e certificate 
of a fhip’s regiftry 
2S not evidence to 
charge as owners 
any of the pcrfons 
therein named as 
fuchi othci; than 
thofe who have 
joined in the affi- 
davit on which the 
the regiftry is ob- 
tained* 

In an adli^ in ' 


CASES IN EASTER TERM . 

Gibbs J. ^Suppofe this bUl had not been, payable at 
the bankers, that Lovell had loft it, and that the finder, 
knowing Lovell had loft, it, had carried it to ^rnith and 
Atkim-^ and had it paidh .It. is clear that the finder 
would have been liable in* trover .to the Plaintiff. Then 
howt does tins differ ? Martin Sionty moft re* 
fppilable pei^ons, having notice the bill belonged to the 
Plaintiff, and was loft, take it b/ miftake, difeouat it* 
and thereby become the p'^urchaler^. of It. I'hen, ca* 
llialJy being the bankers of Smith and Athinsy and 
having through the mediuin of their account with them 
received the money for it, and written a receipt on the 
back of it, they fend it to Smith and Atkins as a voucher 
to their cuftomer. That is the fame thing as if they 
had carried it to Smith and Atkins to be paid, and had 
obtained payment for it, knowing it was a loft bill. It 
appears to me a cojhplete converfion. It is admitted 
they mud lofe this money at all events, and whether 
the Plaintiff recovers it or not, is not, therefore, ma- 
terial to them j it is certainly a very hard cafe. 

Rule difeharge*! 


Cooper and Another'-u. South, Briggs, Smith, 
Banks, Watson, and Ruder. 

was an aftion in tort againft the owners of a 
■ brig, for fo unflcilfully navigating her that flip ran 
dowi\^the Plaintiff’s boat. Upon the trial of the caufc 
at the fittings after Term 1812, before Mans^ 

field C. J. the evidence of ownerfhip to charge the De- 
fendants was the certificate of the brig'vS regiftration,, 
alleging ail the fix defendants to be owners^ but 'ob- 
tained upon the affidavits of South and Bri^s" only » 

f 

tort agaioft fix, the Plaintiff may recover a verdiA againft two*. 

14 After 
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After ver<}i£t for the PlaiiltifF) Vaughan ^erjt. had in 1813. 

Michaelmas Term laft obtained a rule n\fi for a new 

trial upon two grounds: i. that the allegation of the 

mode in which the damage was occafioned was not well SoutiJ. 


proved; 2, that the certificate obtained on the* afSdavit ^ 
of two owners was not Yufiicj^nt to charge the .reft, 
wherefore he concluded there muft be a* nonfuit as 
againft all of them. • 

Bcjl Serjt, now (hewed caufc, and 'Vaughan and 
Pell Serjts. endeavourcyl to fi\pport his irule* Upon the 
firft point the Court held the verdift well fupported by 
the evidence, which it is immaterial to ftatc. Upon 
the fecond queftion the Court held that this cafe could 
not bo diftinguilhed in principle from that of Titikler v. 
Walpole^ 14 Eajl^ 226. aflumpfit for goods fold, from 
which it only differed becaufe this was in tort : but the ob- 
jection derived therefrom extended only to certain of the 
Defendants, ,and that the verdict was j)roper in all 
refpe£ls, except as to the parties, and might well (land 
as to thofe two on whofc affidavit the certificate was 
founded 5 and with this qualification, they 

Difcliargcd the rule. 


Goldsmid and Others v. Gilh£S. May ii. 

HIS 'Was an a£lIon upon a policy of infurauco upon A cargo infured 
edeafks of coffee, valued at 3000/., fliipped on V » 'valued policy 
board the Margaretha, on a voyage at and from London jj,, 

to Tonningen. The policy was underwritten by the De- enetn/ permitted 

the foreign con* 

:dgnee to retain from the proceeds the amount of his acceptances ; the allured not 
having abandoned, the lofs became partial only, and the aflured was entitled to recover 
frorti the underw riter a fum bearing the lame proportion to his fubfeription as the lofs 
ultimately fuftained bore to the \$ holc rvalue in the policy. 


fendant 





Golxmmtd 

OjUtes, 


Cases is lAsr^k TEftRi 

fendant for 2po/. j 40/. was paid into court, caufc 
was tried before Mansfield C. J., at the fittings after TW- 
term 181 a; at Guildhall^ when a verdid was found 
for the Plainttfli for 44/. itJ/V^excldfive of the 40/. paid 
into court, fubjed to» the cipimbh of the Court upon 
the following cafe. . ( 

Piaiitdffs, having obtained a licence from the 
goirernment for the voyage, (hipped the coffee 
at London^ upon their own account, on &oard the Afar- 
gantha^ and configned it to Meflrs. Bahr^ their agent 
zt Toftningeni to .fell upbnfCommi*f]ion. Upon the cre- 
dit of this confignment the Plaintiffs had drawn bills 
to the amount of 31,761 marks or 2400/., upon 
Meffrs. Baurt which they accepted, and, at maturity, 
duly paid. Immediately upon tile arrival of the veflel 
at TonniHgerty and before any part of the coffee was landed, 
it was feized by the Daniflt government, and afterwards 
cjonfifcated. The government ordered the coffee to be 
fold by Meff. Baur^ and compelled them to give fccurity 
to account for the proceeds. A fale was foon after- 
wards effected, the grofs proceeds of which amounted 
to 69,139 marks banco^ and the net proceeds to 57,125 
marks. Upon an application made by MefTrs* j9/7i/r to 
the Dantfij government. Hating that they had before the 
feizure accepted bills to the amount of 31,761 marks 
banco upon the credit of the confignment, they were 
permitted to reimburfe thcmfelves by retaining that fum 
out of the net proceeds, and were ordered to pay over 
the refidue, viz. 25,364 parks, into the treafury, 

on ^acc6unt of the government, and which was accord- , 
ingly done. . The invoice price of the cofiee ; in \Engk^ 
iland was 2729/- The Defendant, after advice of thW 
feizure,, adjufted a lofs of 35 cent, upon account. 
The queftion for the Opinion of thg Court was,, whe- 
ther the Plaint^S were entitled" to recover front the Be- 
pendant the 44/. lAr; fbV which (he verdiift was talceh, ^ 

or " 
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or any and what other fum. If tlie Court fliould he of 
opinion that the money paid into court* covered the 
whole that the Plaintids were entitled to reepyer^ a 
vcrdi£f was jto be ei^ttered for the Defendant. 

Serjt., for the l^lahitifl*,^ ftuted that iJbp tju^ion 
Intended to be argued was, upon whajt principle 
average ought to be calculated (a). The true pt 4 n- 
ciple was recognized in the 'cafes of Lazvis v. Rucker^ 

•2. Burr. Jobufan V. Sheddou^ 2 Bajr^ 58 l-r apd 

Tuujiq V . MdwardSf 12 Bqjiy 488. The dodlrine to be 
contended for by the Defendant is, that becaufe the Plain- 
tiff has brou^dit one half of his merchandize to a good 
market, therefore the underwriter wlio has infured the 
other half which is loft, may repair a propoition of his 

lofs by a fliare of the Plaintif] ’s gain. 

* 

Vaughan 8erjt. contra. The confifeation of thefe 
goods was a total lofs, although there was no notice ol 
abandonment, which is not neceflary ; whatever, there- 
fore, was faved, was faveJ for the bene/lt of the under- 
writers, confequcnily the Plaintiff is entitled to recover 
only the fum which bears the lame proportion to his* 
whole fublcription as the difference between the amount 
faved and 3000/., bears to 3000/. 

PlCATH J. It i$ in the PlaintilPs option to make it 
either average or a total lofs, and he makes it a7\ 
average lofs. 

• . 

Gibbs J. If the Plaintiff had brought an adf ion after 
this (alvage for a total lofs, the Defendant would have 
•nonfuited him for want of an abandonment. I do not 
ftate, that, upon feizure by the Dams or Swedes, the 

(^> The Court obferved that it lUtement of the cafe, that this 
waa impoflible to divine, from the was idbe i^eftton to be argued. 

PJaintifF 


I , / ' 

' 

GiLUns. . 
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OOLDSMID 


Gillies* 


May 12* 

Atnlflakeitt the 
date of items m 
an attorney’s billi 
which does not 
mifleadf does not 
vitiate the deli- 
very of the bill a 
month before 
adlion brought. 


FlaintifF mig]^t not fuc for a total lofs without abandon* 
ment; but after the reftoration» no abandonment having 
been declared in the mean time^ that which was for a 
a time a total lofsy became an average lofs ; and then 
all that <8 reftored,; is reftored/flfor the benefit of the 
affuT^d, not of the underwriter. The Plaintiff could 
^ recover* from the underwriters more than t coper 
cent.^ but he may receive tindequdque more than locL 

^ Judgment for the Plaintiff- 


WiLtiAMs V, Barber* 

was an adlion upon an attorney’s bill, which 
was delivered in July i8ii; the firft bufinefs 
charged in it was cfiarged as being done in Trimiy va- 
cation i8ii : tlie bufinefs fo charged wms in faft done 
in Hilary vacaPtion i8i i, and this might be conjeffured 
from the next items, which were in Eajler term i8ii. 
After verdifl for the Plaintiff, SZv//6<?rrfSerjt. had obtain- 
ed, and was now, without hearing Serjt., v/ho was 
inftru£ted to ihew caufc, called on to fupport a rule fiiji 
for a new trial, upon the ground that the Plaintiff had 
not delivered a correQ- bill, fuch as was required by the 
ftatutc, prevloully to bringing this action* 

CnaMBRE J. The objed of the a£i: was that the bill 
mighty be capable of being taxed, there is no difficulty 
in taxing the bi}f. 

Gibbs J. To fay that this bufinefs is n6t defcrlbed in 
the bill, becaufe Trinity vacation is written inftcad of 
Hilary vacation, trottld be trifling with the Court* . 

Rule difeharged. 
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1813. 


Hollis Claridof. 


12 . 


was an adlioiiY)f trover for title deedi. .Upon 
the trial of the caufe at^the littings after Trinitf 
term i8xa, before Mansfield C. it appeared that 
PiaintitF, being under embarraflmentSi applied to Bafioti 
to grant him aft annuity, wBo confented lb to do, pro- 
vided lie were fatisfied with the fecurity propofed, 
whereupon the Plaintiff dclijyered to Bajfon a building 
ieafe granted to lilm of certain premifes, that he might 
examine the title ; and Baffin^ without the aflent or 
knowledge of the Plaintiff, who had another folicitor 
concerned on his part, delivered the deeds for inveftiga- 
tion on the part of BaJJhn to the Defendant, who had 
obtained a ccrtiiicate as a convcyaficer, but had not been 
admitted as an attorney, and was then employed as clerk 
to a folicitor. It had been agreed that if the annuity 
fhould be granted, the cxpences of preparing the fecu- 
rities Ihould be borne by the grantor. The Defendant 
having heard fomc report difadvantageous to the eba- 
T.ifter of the Plaintiff, upon that ground, and not upon 


The lien which 
an attorney has on 
the papers in his 
hands, is only com- 
menfurate with 
the right which 
the party deliver- 
ing the papers to 
him, has therein. 

Every one, whe- 
ther attorney or 
not, has by the 
common Uw a 
lien on the fpecific 
deed or paper de- 
livered to him to 
do any work or 
buiinefs thereon, 
but not on other 
muniments of the 
fame party, unlcfs 
the perfon claim- 
ing the lien be an 
attorney or foli- 
citor. 


any defeft of the title, advifed Bajfon to rcje£l the pro- 
pofal, which he accordingly did, and the Plaintiff, by 
Bajfort^ direftion, drew out and delivered to' the Plain- 
tiff a bill of his charges for inveftigating the title,' and 
detained the deeds until he ffiould be paid thbfe charges 
by the Plainiiff, contending that he had a lien for them. 
Mansfield C. J. was of opinion,* upon this evidenge, that 
as the Plaintiff was to pay all the expences if the 
bufinefs w^s completed, and as it was in evidence that 
the annuity went off' on the ground of fomething un- 
pleafant on the fide of the Phintifi^ tlie Plaintiff muft 
be at the.expehce of rfie iuveftigation j and not allows* 
ing any fien to the Defendant exprefsly as attorney. 


but 
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but being of opinion that* whether cloth or any other 
goods be delivered to have any operation done thereon, 
the bailee may retain them when fiiiiflied until the work 
be paid f6r, he dire^^ed a nonfuit. 

*• 4 

JS(fi Serjjt. in Michailnw Teiitn i8ia, moved 

to fgt.,afide the Wnfulr, and have a new trial, 
uf^t^,two grounds: that the attorney of an ad- 

Verfe patty has no lien on the papers., of the perfon 
againft he is employed : his pofieflTion being only 

the pofleflion of the party to whom >hey were delivered 
for infpefltion^ ^ho clearly has no lien fpv tjic cxpejticcs 
of invejligatuig a title propoferi to him for approval j 
aU tlie cafes of lien being between attontey and client, 
not between party and party. Secondly, that th^. right 
of lien, which an attorney poffefles, is only by reafon of 
his b^jng an officer of the court, and under its controul^ 
and that certificated conveyancers and fpccial pleaders 
who are not officers, have no lien. He fui:tlier ob« 
f^yed, that although it is ufual for perfohs who grant 
annuities to pay tlie expence of the fccurities, it would 
be pf the worft tendency if a perfon could get the papers 
of a needy man into his hands under pretence of grant- 
ing him an annuity, and could, after rc^d'ufing bis title, 
detain his muniments until he had extorted a charge for 
the examination. 

J^ns on this day {hewed paufe agaipft the rule: 
he did not contend that Bajbnhsid a lien on the papers ^ 
but the Defendant, who was a profeffipnal man, had a 
lien for the bufinefs he did refpedtutg thenaji' and that, 
.indifFerentiy, whether the papers ^wete tlie property of 
Bajfhtt^ ot of theFlaimiff, (mce they onte came to his 
hands. This was the ordinary law as it refpedled all 
lienf. As tp^lhh iecoud pdintj^ it was iminatetial that 
the Defendant w^ not an attQim.^y, fince the papery 

were 




IN THE Fiety^third Year OP GEORGE IIL 


were delivered to him to have an operation performed 
thereon. * 

centra^ was (lopped by the Court* 

Heath J. We are \ll* clearly of opinion that jthe 
Defendant cannot fupport his fien as againib the PlainA; 
tiff. It is not true th^t the Plaintiff gave thefe papei^ 
to Bajfon to be* fubmitted to the Defendanti he gave 
them to Bnjfm that he might look at them*himfelf» or 
take the opinion, of others, as^ he would, but that gives 
the Defendant no lion. * 

Chambre J. I am of the fame opinion, and it would 
be extremely mifdiievons if it were otherwife. 

Gibbs J. If the Plaintiff had Employed the Defend- 
ant to look into the leafe, the Defendant would, 1 think, 
have been entitled to retain the leafe till he was paid 
for the work which he had performed oh it, without 
reference to the queflton whether he is an attorney or 
not: for upon the fecond point, I think the diflinflion is, 
that if this leafe were delivered to the Defendant by a 
perfon having a right to difpofe of it, that be might do 
any thing upon this particular deed, by the general lavr 
of tlie land he has a lien on it, whether he is an attorney 
or not ; if it were another deed than that on which the 
operation is to be performed, it would be neceifary for 
him to be an attorney, to have the benefit of die cuf* 
tom, and to enable him to retain other papers^ than 
thofe on which ^the^ work is to be done* But as to the 
firft point, the Defendant does nothing for the Plaintiff; 
the Plaintiff delivers the leafe to Bajfon^ to look into it 
for himfelf, and he, a^ing for himfelf, cannot, . by 
giving the deed to the Defendant, give him a better 
title than he, Baffon^ himfelf has ; but he has no other 
right than to look into the deeds for his own fatisfaflion. 
VoL. IV. 3 I After 
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After he has infpeflcd them, not on any defe£l in the 
title, but for fonie other caufe, lie breaks off the 
treaty : the other fays, give me my Icafe back ; no, fays 
he, the Defciulant mult be paid firft. But it is Bttffln 
who alone is bound to pay himy Suppofe one having a 
diamond, offers It to another for foie for loo/. and gives 
it him to c:^amiTie, and he. takes it to a jevi^eller, who 
weighs and values it ; he refufes to purchafe, and being 
afked fur it again, he fays; the 'jtwHicr, muff be firft 
paid for tht valuation ; as between the jeweller and 
purchafer, the jcw^eller has a lien ; but as againft the 
lender, he lias no right to retain the jewel : it feems to 
me that this cafe is fimilar. I have dated the reafjns 
more particularly, becaufe iny Loid was of a different 
opinion at nift ^¥ius^ but a Judge cannot always at ntfi 
prius entirely underdand the caufe. (^i) 

^ • Rule abfolute. 

(a) See Furlong v. Uoivardt z Seboahs and Lefrnyy 115. and 
Fx parte Ncjbity ibuL , 


May XI- Hutchinson v . Pipcr and Another. 

The Defendants was an a£lion for ufury. The Plaintiff, in his 

difcountcd IbrB. count, dated, that the Defendants, on the 30th 

16 days, and gave day of April l8oo, at Borhng ill the county of S//rry, 

in li^u thereof, not upon a certain corrupt contradl, made after the 29th of 
money, but a bill 

drawn by R. and • * 

accepted by A, for Bh 'accommodation, which the Defendants then held, having 
before difeounted it for 71., and which then had feven days to run. Within thofe 
feven days jB. gave up that bill to A^ who deftrdyed it. The Defendants having 
allowed no '.-ebate on this bill, held that it might be arerred in an aeftion for iifuiy as a 
loan of the amount of the bill difeounted, lent on the day when the bill giv<Hi in lieu 
could have been enforced by the Defendants. 

Under a count for ufury in difeounting two bills In the poffelTion of one of 
which is deferibed as drawn by B. on a certain perfon, to wdt, John if,, it is a fatal 
variance if thiMl produced appears to be drav^n on Abraham K, 



Stfyfember 
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Beptmber 1714, to wit, on the .30th of Jlpril 1810, to 
wit, nt Dorkings between the Defendants and P. Botham ^ 
took, accepted, and feceivcd of and from Botham a cer- 
tain fum of money, to wit, the fum of 17/. arf., by 
way of corrupt contra(S\;, bargain, and loan fo/ the De- 
fendants’ forbearing, and giving day of payment -of a 
certain fum of money, to wit, the fum of 351/. 2 >s. 
before the commencement of that fuit, to wit, on the 
7th day of May 1810, ixt Dorhingy lent apd advanced 
by tlie Uclendants to Botham^ from the time of lending 
and advancing the larAe until and upon rlie i<5th day 
of May 18 to, which fum of ly. iiL fo tnkon, accepted, 
and received by the Defrndants, of and fioni Botham^ 
in manner and for the caufc atoiefaid, exceeded tlie rate 
of 5/. for the forbearance of icoA by tlie year. The 
2 lit: count li lted that Botkmi was^poirefled of two biilSi 
viz. one drawn by Botham on and accepted hy Muynardy 
for payment on the 24th November 1810 to ihe drawer 
or his order, ^of 358/. 14/. iicL, and the other drawn by 
Botham on a certain ])oifon, to wit, one Joia Ki/rhi^/y 
requiring the faid John Kitchen 10 pay, on the i8th of 
OMcr 1810, to the order of the diawer, 37/. \os,, and 
accepted by the faid John Kttc/:cny and that the Dciend- 
lints held a bill, dnwn on the 14th iCio by 

Botham on Green y at three months and 14 days date^ 
for 373/. that It was, on the 2 ill oi 

1810, coiTuptly agreed, that the Detcndaius Ihculd 
difeount Botham':^ two bills for him, and that in re- 
fpect of the dilcountliig hem, ^nd Inftead of .money, 
he fnould receive the bill on Grecr.y \vhich the De- 
fendants hold, without any allowance by tlic Defendants 
to Botham by way of rebale, in refpcil of the time 
which tlrat bill had to run ; and that the Defendants 
fliouhl receive from Botham the lull difeount of five per 
rent* from 21ft Jbuguji until thole hills flioulcl rcfpccl- 
ivcly become due, on the firft bill, until 24th No* 

3 I 2 vembety 
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1813. 

Hutcwinsom 

V. 

Piper. 


vmber, and yn the laft, until 18th OBoher, and that the 
bill on Green ihould be taken by Botham as caih ■, and 
that in purfuance of that corrupt agreement, Botham^ on, 
21 -.Augufty delivered to the Defendants the two firft 
. mentioned bills to be difeounted^by the Defendants, and 
the' Defendants difeoupted tliem, and in purfuance of 
the corrupt* agreement, and upon the terms thereof, 
and on the difeounting of thofc bills, delivered to 
Botham the bill on Greets of which tlfoy were fo pof- 
feiled, in fieu of money, and Botham received from the 
Defendants ‘ that bill, living fuch time to run be- 
fore it became due, as money, and without any allow- 
ance by way of rebate for the time which that bill had 
to run; and Defendants afterwards on the fame 
day, according' to the faid corrupt agreement, received 
from Botham the full rilfcount of 5 per cent, 'upon the 
fum of 396/. 4^. I id. viz, 5/. 3/. 3^,, without making 
any difeount or allowance by way of rebate for the time 
which the bill on Green had to run, vfhich fum of 
5/. '3J. 3</. fo taken, exceeded the rate of 5/. for for- 
bearing 100/. for a year, &c. Upon the trial of the 
caufe at the %urry fummer aflizes 1812, before Lord 
Elhnboroiigh C. J. it appeared that the Defendants were 
bankers at Doriing, and that Mr. Botham, who kept 
a banking account with then), had frequently induced 
them to difeount bills for him ; at a certain period the 
Defendant Dewdney tohl him his heufe could not con- 
tinue difeounting for him on the common terms of five 
per cent., they muft have fomething more. Botham 
told jhi'm it was ufury : he anfwercd, he did not mind 
that, he would meet Botham on that queftion. The 
declaration contained counts for the recovery of very 
large penalties upon numerous tranfa£fions fubfequent 
to this converfation : the evidence applying to the 14th 
count, founded on tlie tfth of thefc tranfadlions, was, 

that 
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that on the 30th of jtprii 1810, Botham canted to the 
Defendants a poll dated billi bearing date the i6th of 
May 181C9 and drawn by 21 Keu^worthy^ Wright^ and 
Co., in favour of No. 1213., or bearer, for 351/. 
tlic Defendants difcou]!\^ted it for 16 days, anc> charged, 
in the banking account ol^ Botham 17/. 2d. for th^ dif- 
count of it. The Defendants had at that time in their 
hands a bill for 378// 15/. dated the i6th of February 
1810, drawn Botham upon", and accepted by John Ault^ 
payable to the drawer or his order, at 7*7 days after 
date. This bill had originallY been drawn 'and accepted 
for the accommodation of Botham^ who agreed with 
Ault to provide money to difeharge it when due : the 
Defendants had on a former day (j^counted it for 
Botham: this bill, which would become payable on the 7th 
of May^ file Defendants gave to Botham. They entered on 
that day to his credit, ‘‘ checks ahd cafli 451/. 8 j. 
which was explained to confiit of the bill for 351/. 8x. 9c/. 
and a cafli note for 100/., which Botham carried to them 

® ^ m 

iit the fame time- Botham^ on the ift of May^ gave up 
this bill to Auliy who dellroyed it before the 7th of 
May. It was objedled on behalf of the Defendant, 
that this evidence did not prove the averment of a loan 
of money made by the Defendants to Botham on the 7th of 
Mayy and forbearance from the 7th to the irtili, and the 
taking of 17X- 2d. for ufurious intereft upon that for- 
bearance: the counfel for tlie Plaintiff infifled, on the 
authority of Wade v, Wilfony i Eajiy 195., that the 
evidence fupported the averment ; for that though Aidi^s 
acceptance was for 378/. 15X., ^et the only fuih ^ppHcd 
to this tranfa£lion was 351/. is. ^d. Lord Ellenhorough 
held this was no loan, and could not be the fubje£t of 
ufury: there was no evidcn(S of the forbearance of 
money or money’s worth. He thought, too, that fince 
the bill on Ault was deftroyed before the 7th of Mayy 

3 I 3 the 
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the time of forbearance was wrongly ftated ; there wa$ 
no time at which he could fay the forbearance com- 
menced, except the day of the tranfaftlon, viz. the 30th 
of Jlpnlj and therefore in that refpeft there was a va- 
liaiice. JJpon the tranfa£lion ft^ed in the 21ft count, 
it appeared in evidence that *the bill for 37/. ioj. on 
Kitchen was# drawn not on John^ but 011 Abraham 
Kitchen^ which was the real name of the drawee. 
.Lord ElUnhoroifgh held that j^fo was a fatal va- 
riance, and *00110 of the otlier numerous counts being 
proved, he d'lrcfled a nonfuit, but referved liberty to 
the Plaintiff, upon tliefe two queftions, to move to fet 
it afide. Accordingly Bcjl Serjt. in Michaelmas Teitn 
1812 obtained a rule vjjl to that effect. 


Shepherd Serjt. upon this day ihewed caufe, when tlio 
Court intimated fo d^ar an opinion that the variance in 
the dcfcriptlon of Kitchen's l)ill wai> fatal, that 
abandoned that point. Upon the x.ith count Shepherd 
contended, firli, that this was no loan of inom'V Ic- 
C'j:idly, that if it were, the tii'oe of foiLcarajice was 
inconcdly Hated. As to the firil point, it was netci- 
ihry to fiicw that there was a loan of money or forne- 
ihiiig ('(juivaient to a loan of money from the Deferui- 
iints to Botham. In certain cafes tranfaclions which 
were not direclly loans, had been confidered as loans of 
money, becaufe they w'cre tanlampiint to it : fuch ^vas 
V/aik V. IVil/ofiy but it was not here applicable. Botham 
never rcceivc<l any money’s W'ortlu If the bill on Ault 
had bfcti drawn for a •valuable confideration, and Auit 
l»ad, wdicn it fell du,, paid tiie contents to Botham^ it 
would have been otherwife. As to the 17/. 2d. it never 
was paid ; It w^as, indeed, charged in Botham's banking 
account, but as Lord Ellenhorongh properly held, it 
feemed rather to be an item in an account, than a pay- 
ment of money. To hold this to be ufury, would be to 

mako 
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make rii/hfs ftand in t!i-e room of aflual loans. The 
PlaintifF ftato iliis I0 be aa ufurious tnnfafliori 

by ftating die fccuriiies on the one fide, and on tlie 
other: he might alfo Hate it as a money tniiifaftion, 
but if he does, he mu^1: (late t'le real times when fums 
of money pafs. It is not bocauj’c a man receives a fiini 
of money which lie ouf^ht not to receive, t!#at the aft is 
therefore ufiiiious. Barclay v. ll^alnijtey^ 4 55. 

That was ufgccf to be equivalent to lending the amount 
of that bill from 2oih Attyi^ujl to ytli HcplemSer^ yet held 
no ufiiry, becaufe the.re was, no loan of money. So 
neither was there licrc, nor in that point of view, 
is tliis tantamount to a loan of money. The De- 
fendants here give Boiham fomething of a greater 
amount than the bill wlilch they difeount. It is im- 
puted that bccaufe the Defendants did not make a 
rebate of intcrcH; on that bill winch dicy gave up on 
the 30th Apn!^ they are guilty of ufury ; but if fo, the 
offence is nqt that die Defendantr, have reccivetl more 
than legal intereft on the 351/* 7 ^^^ 

May, but that they have received the full amount of 
the undue bill without giving back to the payrr any 
Intcrell for the time it liad to run : but that i.s not a 
loan of money on die xotli April, neither was it a loan 
on the 7th of iMay. If the time of die loan be tlie time 
when that bill was cancelled, it mull be fome time pre- 
vious by three or four days to the 7th of Jllay^ for in that 
interval the bill was deilroyed, but this was not a loan 
of money, and dicvcfore the noiifuit ought to {land. 

• 

and Vaughan Ser jes. in fupport of the rule. This is 
a loan of money made on the ytli of May, becaufe on the 
7th of May the Defendants could have recovered againft 
Ault the fum for which the bill is given, when they 
parted with this bill they parted with the right of reco- 
vering 378/. I St. This then is money’s worth in the 
2 I 4 hands 


1813. 

HoTCiimsoN 

t/. 

I’lejm. 
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St6 



Hutchinson 


Piper. 


hands of thofe wlio might have recovered it. Thit 
being Botham applies to them to difeount a bill, and 
they fav 10 him, wc have a Iccurity of yours which will 
be due on tlie 7th of Alay^ and if you do not then pay 
it, wc iwy recur to Auliy we lend you that : they 
take intcreli upon the bill which tlicy dlfcourt for him,, 
and ufurioufly give him in exchange this bill, which 
they might have converted into ca#i c i tlic 7th of May- 
This differs from Barclay v. Walmjity^ There had been 
no loan from the acctptor to the holder of the bill. On 
the contrary,* t!iere the cr/;ditor lays, fooner pay me 
back the money I have lent you, and I will rebate a 
part of my debt.” It is clear that was no ufury. Wade 
V. Wilfcn is precifely like this cafe. Here the bankers 
having a right to proceed againft Ault the acceptor, part 
with it on condition that Botham tlie drawer (hall give 
them another bill. J[f* the change of fecurities in the 
one cafe will conftitutc ufury, fo will it in the other. 
If inftead of exchanging paper, the partips had gone 
through the ceremony of putting down the money, it 
would not have differed the cafe. Manners q. t. v. 
Vojtany 3 Bof. Pull. 343, has decided that the loan 
of an available f?curiry may be confidcred as money^s 
w'orlh, and will make an ufurious tranfaftion : this 
therefore inuft be ufury, for this is the loan of an avail- 
able fccurlty, which is money’s worth. The deftrudlion 
of the bill could make no difference in the tranfaffion : 
the loan cannot be dated from that period : it is the 
giving up the bill by the Defendants which completes 
the tranladion. How then is it a loan, but from the 
time wl.en the bill is payable ? Even the entries made 
only confidcr it as a loan from that period. Therefore 
the allegation is proved. 


. Per Curiam. We think on the whole there ought to 
be a new trial. 


Rule abfolute. 
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Sewell, Plaintiff; Wm. Fleming, Efq., Chas. 
Williams, Efq. and Others, Deforciants. 

^J^HERE were ton parties Kf this fine, and tliey had 
all been comprelioiided, as it was fuppofed, in one 
writ of covenant, an^l the ^acknowledgments of all the 
parties were taken ; but Charles Williamg was therein 
by millake called George Williams, The qrror being dif- 
covered, a new precipe and poiijlaiem were fuctl 

out, in which all the parties were curredbly named, but 
W* Fleming having in the mean time quitted the realm 
for foreign fervice, a new acknowledgment could not 
be obtained from him : the acknowledgment of Charles 
Williams y however, being obtained, Lens Serjt. moved 
that the line might pafs as to all fhc parties as one line. 
He was inftrufted that he had the authority of the cur- 
(Itors that this might be done, although Jiot without the 
permiflion of tlie Court. 

The Court firft felt a doubt whether, confulcring this 
as a real aftion, the Plaintiff could declare in one de- 
claration againft all the Defendants comprehended in 
two fevcral procefles : the Court, however, permitted 
them all to be comprehended in one writ of covenant 
and one fine, but added, that althougli it did not appear 
what harm or inconvenience could refult from the prac- 
tice, the parties mufl. take it at their peril. 

• Fiat. 


May 1$, 


One of feveral 
conufors having 
lieen mifiiamed in 
orit? precipe and 
writ of dedimus 
potejlatemy under 
wliii-fi ills acknow- 
ledgment fiad been 
taken, and he hav- 
ing .'ll kiuiwledged 
under a new^r^r- 
etpe and dedimus 
potejlaleyn^ in 
winch he was 
rightly named, but 
to w'hicli the ac- 
knowledgment of 
another of the co- 
iiulbri*, w’ho was 
then abroad, could 
not lie obtained. 
The Court per- 
mitted one fine to 
l)e compounded of 
the acknowledg- 
ments under the 
tw'o feveral writs, 
but at the peril of 
the parties. 
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Pope v . Turner. 


A Defendant 
who is ferved with 
procefs and notice 
of declaration both 
on the return-day 
of the writ, may 
treat the declara- 
tion and nuihc as 
nullity. 


Defendant was ferveclj cm the 9th of Fehniary^ 
with a writ of r^/>7V?yceturnable in eight clays of the 
PtmjicaUon i and within an hour after, he was ferved 
with a notice of declaration in chief, ^ie never took 
the declaration out of the ofRce. On the 19th of April 
he was fjived with notice of a writ of inquiry. 


Hey weed Serjt. had before obtained, and now fup- 
ported a rule nifi to fet alidc the procceilings for irregu- 
larity, -'againll which Bijl Serjt. fliewed enufe. 


The Court and the pfllcers agreed that the pra£Hce 
enabled the Defendant to treat the declaration and notice 
is a nullity. 

. Rule'difchargecL 


Rex V* Tlie Shcrifl' of Suffolk, in the Cafe of 

Turney, v . Selley. 


If a Dciendant, ^HE Defendant having contracted with the Plaintiff 

Sll’ippcTrnml through the medium of letters which he fubferibed 

perfcAs bail by his by the name of Selley^ die Plaintiff fued out a writ againft 

right nainc, with- by^tliat name, uiulci* which he was taken, and gave 

hrnkdTas ih(fper- "Otice of bail by the name of Selby. The flieriff being 

foil fued by the rilled to return the "writ, returned cepi corpus. The 

^thername, the taking no notice of the bail which the De- 

PlainUil may treat ® 

the bail as a nul- fendaiit had given, proceeded to obtain an attachment 
lity, and attach 
the fheriff. 

Or he may wave tlSe variation of the Defendant’s name, at his own option. 

againft 
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againfl: the flicrifl* for not bringing in the body, which 
Bloffet Serjt. had obtained a rule nyi to f?t aiide, upon 
the ground that the Defendant had perfefted his bail 
before the attachment. 

Lens Serjl. dow fliewccl caufe. The Plaintiff* knew 
that he had no caufe exiithig againft Selby^^n^ the De- 
fendant gives no inti»iat)on that he is the fame perfon 
filed by the iiaAie of tlicrefore the Plaintiff* is rc-^ 

gular in taking no notice of the bail put in 6y &elhy. 


1813. 

Rex 

V. 

The tSheriff of 
Suffolk, 


Blojfd^ contr^i. By what name the Defendant con- 
trailed, is iinmatiTlal. Tlie Defendant fwcars he ap- 
peared by his true name, wliich is ^elhy. The flicrifF's 
return, that ho had taken tl\c wlthin-naincd Defendant, Is 
true, for the Defendant is wlthin-namcd, though incor- 
rcfi:ly named. Of the identify of the perfon there is 
no doubt. By what name foever a PlaintilF fues a De- 
fendant, if {he latter puts in bail by Ids right name, 
the Plaintiir ought to decl.irc againft him by that name. 
It is all in the Plaintiff’s fa\oiir that tlic Defendant^ 
being fued by a wrong name, waves his aAion of tref- 
paf'i fur the arreft, Ids pica of mifnomcr in abatement, 
and every ether advantage which he may take of the 
Plaintiff ’s mUl.ikc: it is not competent for the Plaintiff 
Hill to take advantage of Ids own blunder. If he had 
appeared as &clby\ fued by the name of Sclleyy it would 
not the more make the writ correft, though he thereby 
apprizes the Plaintiff' of his miftakc; and the queftion 
IS, whether, when the Defendant has wMVcd'agd fub- 
ftantially correfted the PlaintilF’s miftakc, he is bound 
formally to allege on the record that the PJaintiflF labours 
under an error. The cafe of Murray v. Hubbart^ i Bof. 
£s* P////. 645. cannot be fupported, unlcfs this rule be 
made abfolutc. 


MansfiCld 
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Rex ' 

V. 

The Sheriff of 
Suffolk. 


Mansfield C. J. The foie queftion is, whether a 
man putting \n bail in one caufcj can fatibfy the writ 
where he has been anrcftcd in another caufe. Therefore 
the rule fcuft be difcharged. If the Plaintiff choofes to 
w'ave th<; variation of name, that'is another thing. 

Rule difcharged. 


MiJy Ij- GoODTITL^ V. B-j^DTlXLE. 

The Court wiH Plaintiff's Icffor having recovered certain pre- 

n^, after a Plain- in ail undefended eieftment, and afterwards 

tjff has obtained ir 

judgment and pof- contracted ror the.iale of a part, and let the purchafer 

I'effion in an \m- into poffeflion, Faughan Sevjt^ had obtained a rule nifi 

col- judgWnt and writ of pofleffion might be fet 

lufion, and has aiide, and that Mr. Bremford might be permitted to ap- 

fold part pear and defend as landlord, upon an affidavit that noi- 

ferred the pbffef- tenants, who were in pofleffion when 

fion, let in a land- the a£f ion was brought, had informed him of their hav- 

lord to defend, ferved with a declaration, 

from whom hi* ° 

tenant* had con- 
cealed the ejeil- Shepherd Serjt. ihewed caufe, upon the ground that 
fince the pofleffion had been adverfely changed, the 
Court would leave the perfon claiming as landlord, to 
his eje^ment 


Vaughant in fupport of his rule, urged the much 
greatei^ hardlhip which lay on a landlord if h^Sere to 
have the trouble of ,^king out his title and recoverii^ 
th|^reon, than if he mght rely on his ancient pofleffion, 
ind offered to pay the colls. 

Per Curium. No ct|[ufion is fuggefted : if the leffor 
)f the Plaintiff had colluded, with the landlord’s tenant, 

we 
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we could have interfered. But here the cafe is the 
fame as if the tenant had delivered over 'the polTei&on 
wrongfully to another perfon. The landlord muft bring 
an a£tion of ejectment to recover it. How can we 
deal with the lelTor of the Plaintiff? he has^not been 
to blame. If your tenant! has done you wrong, that is 
only a matter between him and you. , 

Rule difcharged* 


1813- 

Goodtitls 

' V* 

Bajxtitlf. 


Simpson v. Morris. 


May ts* 


^rHE Plaintiff declared that the Defendant tl^w on Trefpa&for 

a certain apartment of the Plaintiff, and on tliie' Plain- 

. t . • • f rr.L overthePUintiff^ 

iiff, then being therein, great quantities of water. The apartment and 

Defendant pleaded firft, the geqpral iffue ; fecondly, herfelf. It k no 
that he was poffeffed of a dwelling-houfe contiguous to Sffwas 
the Plaintiff^’s dwelling-houfe, and that the Defendant in obfiru^ling an 
had an antient window looking thereto, and that the 
Plaintiff had wrongfully begun to block up the Defend- houfe, and that 
anPs antient window, and the Defendant prayed her to ^ 1 ^® Defendant 
defift, and becaiife (lie refufed and did not defift, he 
threw a little water into the room to hinder the Plain- 
tiff from obftru 61 ing the window. '^I'hc Plaintiff replied 
de injuria fua proprid. After a verdidl for the Plaintiff 
for 40/. upon the lirft plea, and on the fecond for the 
Defendant, with liberty to the Plaintiff to move to 
enter judgment on the firff for the Plaintiff, with 
40/. diinages, mrt ohftanU vereJiSio for the Defendant on 
the fecond plea, if the Court j|^ould think this plea 
could not be fupported, Befi Sefjl. having obtained a 
rule nift^ Vaughan and Fell Serjts. now Ihewed caufe. 

The rehftance which a perfon may make^jn defence of 
liis property to the violence 4 R^ich is ufed againfl: it, 

U not confined to the proof that he, molUtur manus 

impefuiU 




Simpson 


•V* 

Morris. 
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iynpofuit. In the cafe of Weaver v. Bujhy 8 7 ’. R- 78. 
blows with a ftick were held jullifiiibk, ovcr^rnling 
Jones V. Trefilian^ l Mod. 36. Gregory v. Hilly ^ T. R, 
299.5 only proves that violent beating does qot come 
within the allegation of mollitur man us impofuit. Green 
V. GoMardy i ^alk. 641.. ^ In the cafe of a£lual force, as 
ill burglary, ts breaking open a door or gate, it is lawful 
to oppofc force to force : and if One breaks down the 
gate, or comes into my clofe vi et armtSy I need not 
rcqucll him to be gonej but may lay hanot on him im- 
mediately 5 for it is but j^eluining violcmce with vio- 
lence. So if one comes forcibly and takes away my 
goods, I may oppofe him without more ado, for there 
is no time to make a requeft. The violence ufed in this 
cafe was of a nature much IcTs injurious to tlie PlaintiiF 
than blows, which w^ould have been juftifiable. If a 
greater degree of violence hud been ufed than was necef- 
fary to deter the Plaintiff from the execution of her 
purpofe, Ihe might have newly afligned^the cxcefs. 
The pica is well pleaded. 

Bejly in fupport of his^ rulo, was flopped by tljc 
Court. 

Mansfiei.d C. J. There is no pretence for fup- 
porting tills plea. 

Chamsre J. Wherever a party flopped in a trcfpafs 
ufes force, tliat is a juflihcation to the owner of the 
ground, to ufe force too,. and the univcrfal fonn£|^ plea 
is, thaf the Dcfendart requefted him to go out, and 
he would not, wlij^^tl molHier mantis impofuit ; and 
tl:^ then the Plaintiff 'affaiiltcd him, and then juftlfy fon 
ajfault de mfiey and it was never Iicard of in fuch a cafe 
that it w'as necefiary to affign. 

The refl of the Court concurring, the rule was made 
8 . Abfolute. 
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Watkins v . Birch and Another. 

was an a£liori of itrcfp'ufs 'igaiuft the flicriff of 
Middlefexy wlio had taken certain goods hi excctitioii 
at the fuit of Blucfuld agalnll: Dunam. Duncan had 
executed a warrant of attorney to confefs a judgment to 
the PlaintllF, and after jutlgmcnt entered up, fnc iflued 
a fieri factasy and caufed the efl’cefs of Dunam to be 
fold by public au6lion,* and Hcrfclf became the buyer, 
whereupon ^he flicrllF, in Fehruaty 18 ii, in confider- 
ation of 58/. which tlic Plaintid’ athi.iUy paid, executed 
a bill of file of the goods to tlic PlaintilF: in iZii 
flic agreed to let the goods to Dtntcany wdio Hill retained 
the pofleflion, for a rent, which regularly paid, and 
receipts given*. When Bltufie/d^^ Execution was about 
to be levied, Duncan chuulelliiiely removed certain 
other goods •which were in his poireflion, but none of 
thofe v/iiich the PlnintliT had fo bought, thioii the 
trial of the cMuf', Pc// iSerjt, for the Defendant, endea- 
voured to cllabihli upon ilie crofs examination a cafe of 
actual fraud on the part of 1 1 :c Plain till’, Init the fads 
completely rebutting it, a verdid pafied for the Plalntitr. 


May* li* 


Acreclltor bav* 
ing taken in cxe • 
cution the goods 
of a Defendant 
who had cen felled 
judgment, and 
having herfelf 
bough? them by 
public auiSlion, 
and taken a bill of 
fale for a valuable 
coiifideration from 
the IherifF, and let 
the goods to the 
former owner for 
a rent, which waa 
aiftually paid, has 
a title which can- 
not be im- 
pugned as fraudu- 
lent by other cre- 
ditors having exe- 
iMuion". againll the 
Gmc Defendant* 


Pell had afterwards obtained a ruL' nfi lo fet afide the 
vordift and enter a nonfuit, contending that tins came 
witliiii 2 \vyfi/$ cafe, 3 Co, 80. 

^ 

Serjt. now fliewed caiifc the rule. The 

notoriety of the fale to the Plain tiflfatill payment of rent, 
difaffirm all pretence that tlicre was fraud in fact here; in 
fa£t, if there were, the Defendant ought to have gone 
to the jury on it, \vhich he d^lined doing: there is : 
as little ground to impute fraud in law: this bears no 

refem- 
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WATKIVa 


V. 


refemblance to Twjum's cafe, but exa£bly coincides with 
tlie cafe of KiSd t. RtwUn/on, 2 Bo/, ii PuH. 59.' 

PeliSetyt. contrh. It is a badge of fraud '^at the 
judgment^to the Plaintiff was coiffftffed by Dtmcm by a 
, warrant pf attorney, and that &e 'Plaintiff vras a creditor 
- of Duncat/tt, a drcumftutce on the abfence of which 
Lord Eldon ftrongly relics in the cafe of Kidd t. Rout’ 
linfen, as a teft of the good faith of that tranla&ion. 
That circumfcance creates the inference of a fectet tru^ in 
the tranfaffioii, and Lord Coke fays in Ttuynds cafe that 
the continuance Wpofleflion is a fign of a truft. The 
fecrecy of this tranfaffion, in which there was no noto- 
riety^rJ^^ding to tlie judgment of Heath J. in Kidd v. 
' .Rawm^t differs this from that cafe. 


f Mansfield C. J. , Unlefs it can be made om that 
the fa£t of a former owner of goods being in any way 
afterwards permitted to poffefs them is^ a badge of 
fraud, I know not how this verdiA can be fet afide. 
The Plaintiff buys thefc goods, and lets them, and re* 
ceives rent for them; am can we fay that a perfon 
who, under an execution, has bought goods, may not 
let them to the former owner of them i No cafe has 
gone fo far as that. It is a much ftronger cafe ^ 
account of the letting of the goods, than if ihe bad per- 
mitted them to remain in the cuftody 6f Duncan without 
any confideration. 


' Giebs j. It is impoifible to diftingutlh tfail^ine fircHn 
the caf; of Kidd ^lO^ijulin/on, the circumftance Of the 
Plaintiff being a d^Smr makes ho diffnrence, if ^ cre- 
ditor takes a regvdat bill of fale from the fheriff. » 

Rule difeharged. 
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(t Drakin V. Praed and Another 

PlaintifFhnd be*en indit^ed for felonioufly Healing TIx« PUintlff 
country bank notes to the vafjibe of 3000/., the property 
of Wiiltum Lambert White .ind Henry WhitniSfJb, and hav- for 

ing fuccceded in a motten for putting off Ins trial upon the ncy the PUinti 
abfencc of a material witnefb*, wa^i admitted ^to b. il> and 
at the next affizes the Plaintiff not furrendeiing himfelf, miicdtobr the 
the rccognirantes of his bail w^re eftreatfd and paid, and 
the profecutors were proceeding to outlawry againft the ©n applitatiahi 
Plaintiff. The Phintiff hiving paid into the Defend-- v ill give time to 
ant's banking-houfe a confidcrablc fum, belleve^^to be after the triTuf^* 
the proceeds of the ftolen notes, and they, after notice the indidtment. 
of the felony, refufing to pay it him^hc brought an aftion 
againft them jn the King's Bencli^ which was twice 
flayed by a Judge's order until the indiflment fhoufd 
have been iri^d. The Plaintiff had, finc9 his default, 
difeontinued that action ; and, pending the proceedings 
ill outlawry, had alKgned all his property to Dudfieldy 
who had ferved the Defendants with a copy of the 
affignment, and notice that he was affignce, and that 
they (hould pay over the money to no one but himfelf. 

Be/l Serjt. now moved that the Defendants in this adlion 
might have time given thorn to plead in a month after 
the trial of the indiiflmeiit. The Court advifed that 
the notice fhould be carefully prefer\cd as funiifhing 
material ^^idence between Dudfuld and the crown in 
cafe of ^^conviilion, and granted a rule mjt. • 

Vaughan Serjt. on a fubfequent dl^lhcwed caafe, and , 

Bejl fupported bis rule, which the Court made 





May 19 . 


Abfolutc. 
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May 19 * 


» 

COTTEREJLL V. DuTTON. ' 


Tenant in tail 
dies leaving iflue 
in tail a grand- 
daughter a feme 
covert* the grand- 
daughter dieS'Co- 
vert, leaving ifliie 


HIS a writ of formedon in tl^ difeender, by wbich 

the Demandant^ m Tnmfy ierm, 51 Gfo- 3., de- 
manded of the Defendant ceitain clofcs fituate in the 
pariih of Mickleton in the country of Gloucejler^ and 
after reciting the writ, averred that Wjh, Smarts after 


in tail two fo^ the 4th day February in the reign of the late King 

attain^^h^age^of Eighth, gave the faid tenements with the 

year* and dies, appurtenances to David Hughes and BapUjl Stiiarty their 

the younger at- heirs and afligns, to the ufe of fVm. Smart and his 

ax, and 14 years remaitul^r to the nfe of Coties Smatt 

after iflues out a his w®/ and the heirs of the body of Colies by the faid 

inThrdlfc^^r" Smart lawfully begotten ; whereby and by force 

Held that he is of the ftatutc for tr/ihsfcrring ufes into poflelTioh, the 

barred by the fta *Wm, Smart became and was feized of the fame 

tiite 21 Juct !• 

t, x6. tenements with the appurtenances, in his demefne as of 


freehold, for the term of his life, according to the form 
of the gift aforefiid in time of peace, in the time 
of the Ijord Cicigc the "Second, &c* by taking the 


cfpkcs thereof to ihe value of 10/. wiih remainder to 


Jf^m. Smart and Colles, in her right, and the heirs of 
the body of Colles by Wfv, Smart lawfully begotten; 
and TTm. Smarts bf-ing fo feized, afterWards, on the 
ift day of July 17^19, at,* &c. died, whereupon, and by 
force of the ftatute, the faid Colies became and was 
feisted of the fame tenements with the app urtmance» a| ^ 
her demefne as of fee and right, (to wit) to 
heirs of her bodyj^/^yw. Smart lawfully begotten^ ^ 
time of peace, in time of our Lord the now 
by taking the efplees, &c. and being fo feised, 
faid Colles^ afterwards, to wit, on the jrd day 
in the year bf our LoH 1770, at, &c. died, lei^ing 
i Eleamt Utretia CottereJl, who Was then under .cbirertute 

of 
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of Edward CitUerell her hofband, the heir of her body 
by tlie faiil Wm. Smart lawfully^ bcgott^, as the faid 
Eleanon^Utretia was the only daughter and heirefs of 
Mary Freeman^ who was the only child of the body of 
the faid C<dles by Wnt^ Stnart lawfully begottea ; where- 
upon the right to the* faid tenements with the appur- 
tenances defeended from the faid Calks to» the faid Ed- 
ward Catterell and Ekamr Utretia, in right of the faid 
Eleanor UtnUa, according to the form of the gift afore- 
faid. And the faid Ehanor Utretta, on tfie ill day of 
November lySjj at, ^c. died covert of^the faid Edward 
Cotterell, leaving Thomas hreeman Cotterdl her eldell foa 
and heir of lier body lawfully begotten, and in faft 
under the age of ai years, (that i*. to fay,) of thl^ge of 
13 years} and tlie demandant, the fecond fon of her 
body lawfully begotten, alfo an infant, under the age of 
2 1 years ; whereupon the right ‘tp the faid tenements 
with the appurtenances defccudcd from the faid Eleanor 
Utretia to the faid Thomas Freeman Cottnell as the fon 
and heir of the body of the faid Eleanor Utretia Cotterell, 
And the faid Tlsotnas Freiman Cotterell afterwards, on the 
idth day of September in the ^ear of our Lord 179 /}, at. 
Sec, died, without heir of his body lawfully begotten, the 
Demandant then being an Infant under the age of 21 years, 
(that is to fay,) of the age of 1 8 years } whereupon the right 
of^e faid tenements with the appurtenances defeended 
to the D^jmdant, as brother and heir to the faid 
TUfonuts Freeman Cotterell, and the heir of tlie body of 
the faid Eleanor Utretia CotUrell lawfully begotten* and 
which ilftr the death, &c., aftd therefore Ke firings 
fuit. Tlie tenant pleaded feveathh^that the faid tide 
and caufe of aftion to and for tlP&d tenements with- 
the appurtenances above demanded by form of the faid 
fuppofed gift in the faid writ and declaration men- 
tioned, after the death of Collet Smart did not firft de- 
feend Off fall within ao years next before the fuing for* the 
^ K 2 Demandi- 
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Demandant*s faiJ writ ; ciglulily'i that Colies Smart died 
more than 20 ^ycars before the fuiug out of the De- 
mandant’s writ in this* behalf, to wit, on the^ liift 
day of March 1770, at, &c., and tint fJsamr Uiretia 
CotUrcll w^is then and there, un>il the time of her 
deathj under coverture, irf the declaration is al- 
leged, and that the L>d 1 Ic^imr Ulretta died more than 
10 years before the fulng out of Demandant’s writ, 
to wit, on the ift day of Novenfhtr 1785, to wit, at, 
&c. ; ninthly/ that Colla Smart dicil more Jnn 20 years 
before the fuhig out of the Demandant’s writ in this 
behalf, to wit, on the ift day of March 1770, at the 
parifh, &c. 5 and that E. IT, CcUerell was then and there, 
and until of death, under coverture, as in 

the declaration is alleged ; and that flie died more 
than 10 years before the fuiiig out of the Demandaiit^s 
writ, to wit, on the ift clay of November 1785, to wit, 
at, &c. ; and that at the time of the death of T. F. Cot- 
Urellf the Demandant was an infant uniler the age of 
21 years, as in the declaration was alleged, and that the 
Demandant afterwards, to wit, on the ift day of De- 
cember 1797, and more thart 10 years before the fuing 
out of the Demandant’s writ, attained his age of 2i 
years, to wit, at, &c., and this, &c. To thefe pleas, 
the Demandant demurred generally, and for want of 
fuflicient pleas, prayed judgment and feilin of the 
faid tenements Jfccording to the form of the faid gift 
to be adjudged to him, &c. The tenant joined in 
demurrer. 


Lens Serjt. in fupport of the demurrer. Thefe quef* 
tions depend on the (tohftrudion of the ftatute 21 Jac^ 1* 
£. i 6 -fs. I. and 2. The feventh and eighth pleas are an- 
fwers only in part. The fad is ftated in the ninth plea 
that the Demandant attained his full age in 1797^ and 
^t is contended by the tenant that the Demandant was 
7 bound 
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bound at all events to purfue his remedy within ten 
years from tliat period. There has been rfo decifion to this 
e/Feft in any c.ife of formedon. No cafe fliews who is 
the heir protefted by the aft. In the cafe of Doe on de- 
mPfe of George v. JrJfuUy 6 8o. the Court of King’s 

Bench indeed deternuned, contrary to the appreh'enfion 
of the profelTion at that time, that the diughter^ whofe 
brother had du d a rbinor before entry after the anceftor’s 
death, was entitled, for tTie purpofe of bringing her 
ejeftmont, to ten years only from the time of her bro 
tiler’s dcccafe, the aaiceftor Jiaving been 3eaJ more than 
twenty years in the whole. The word death in the 
fccond claiife, it is contended, niufl: mean the death of 
the perfon to whom the title acciucs though iiiJ4er dif- 
ability, and after fuch event his heirs have only ten 
years to fuc from the death of ihclr aiiceftor ; fo that 
though there fliould be a fucccflion of difabilities, the 
fecond perfon difablod, though apparently equally en- 
titled to tho protoftlon of that ftatute as the firft, muff 
fue within lo years. If this be the true condruflion, 
it is to be lamented that the aft, inftead of protefting 
thofe whom it was intended to proteft, fo narrows the 
benefit, that if the firft perfon to whom the eftate tail 
defeendb be a feme covert, and dies, and leaves her 
own heir an infant, or a daughter under coverture, 
though fuch perfon cannot be guilty of laches in law, 
the ftatute runs againft her j this would be fo harfti and 
unfavourable a conftruftion, that it is neceflavy to uii- 
derftauji that the infant has 20 years after the deccafe 
of her'^mother. If not fo, the only diftinftioh (lut can 
be made, is between the nature an eftate tail, and 
of another eftate. The ifliie in "Sil takes per formam 
donif and every fucceflive heir in tail is of a double 
capacity, taking partly per formam doni^ and partly by 
defeent. 
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Runnington Serjt. contrite was {topped by the Court* 

* 

Mansfield C. h The daughter and infant ho^ of % 
fefite covert has ten years after the difability ceafes, not 
from the d^ath of her mother. In the cafe of fines it 
has been determined that wh(^n 'the time once begins 
to runj it continues fo to^do, notwithftandiiig any fub- 
fequent difability, as Lord Kenyon C. J. decided in the 
tafe of Doe^ on Demife of Dutoure^ 4 ^. Jonesi 4 T* R» 300. 


Heath J. agreed that ip the c^fe put the infant heir 
of a feme covert would have ten years from the cefler 
of the difability, not from the death of her mother. 
There Is no fuch difference between the ifluc in tail 
and other heirs as is fuppofed : formedon in the dif- 
cender is exprcfsly mentioned in the firft claufe of the 
ftatute. 


Chambre L The ten years do not«run at all while 
there is a continuance of difabilities, but they run with- 
out intermiiCon from the time that the difabilities firfl 
ceaie* 


Gibbs J* When once the ftatute begins to run> no- 
thing Hops it. 

Judgment for the Tenant. 
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The iPrincipal and Fellows of the Kino’s Hail 
or College of Bjlazln Nose, in the Umvcrfity 
of Oxford, v. The Biftiop of Salisbury, the 
Matter, Fellows, and STcliolars of ^ajnt' John 
the Evangelist, in the Univerfity of Ca*m- 

BRIDGE, ^nd EdMUND OUTRAM D. D., 

• 

^THIS was an adtion of quite impuht^ Wrought by the If a clerk, hy- 

riaiutiflb agalnlt the J&efciidants* for the alternate 

prefentatioii to the church ol Woottoti Rivers ^ lu the inoiVr bemfice 

county of Wtlts. The declaration fet out the P)l^iintifl«h* " ot foul- 
' , 1 4C 1 J- ol thi \alucof 8/, 

title to the alternate prelentation, under the Dutchelt> hethcri*b> vacues 

Dowager of Somirfei^ and alleged a vacancy in their turn tlif former. 

by the ceflion of the Defendant Outturn^ who came in nt ^cle- 

on the prelentation of 5 /. Je/Vs College. The bifliop uc^ incwpinfli 

claimed nothing but as ordinary. St, Jcht\ College ami 

', 1 ft 11 t . t Ui>t aiUd.r ill# 

Dr. Outram pleaded, that the church was, at the tunc thii»hc bilhip 
of commencing this aflion, and for fix months before, lom ra tti- 
full of the Defendant Ouitamy traverfmg the voidance |J,”Vc(5>u,"and^ 
by his ceflion; and on that tiavcrle ifluc WuS joined, th it the prebend 

The caufe came on to be tried at the ^lijhury Lent dl remain united 
, . , Tt 1 1 r, r 1 mnt\ed to 

aflizes 1813, before JVoodB,^ and i vcrditt was found the m'li-y for 

fpr the riaintiffs, with damages 150/, lubjecl to the on, ths not^ 

opinion of the Court on the following tafe. 'lrr!\TiiT‘’rX.y 

The PlaintillV title, as let out in the declaration, and to tlic prebLud ai, 
all the prefentations there ftated, were in fad coi redly 
ftated;^and if the church waS vacant, it wan yie Plain- v ithm the Hat. 
tiflfs* turn to prefent ; the only (juettion between the par- 21 ff- c, 13. 
ties being, whether the Defendfet Outram had avoided 
the redory of Wootton Rivers by his inftitution and in- nr lice having cure 
duilion to the rcdlory of 5/. Phthp in Birmingham, under 

oo, tnougb in’* 
other ai 5 t Ipeak# of 
the rciHory at uifepanbly annexed to the pixbend. 
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the circumftanccs hereinafter ftated. The xtCtoxy of 
5 ^. Philip was Located by a ftatute, 7 Antu^ intituled, «< An 
a(fl for building a parifli church and parfonage-houfe, and 
making anew church-yard, and new parifli, \\\ Birming- 
ham^ to be called the parifli of 6/. Phihpi^ which aft 
was made a public aft, though it is not in the ftatute- 
book. By which aft it was declared, that there fliould 
be a rcftor to have the cure of the fouls of the inhabitants 
of the faid parifli, and thd faid reOtor is made a foie 
corporation, *to have perpetual fuccelTion, und may fue 
and be fued 'by his corporate name, and take lands to 
a certain amount. The patronage of the advowfon is 
given by the aft: to the Bifhop of Coventry and Litchjidd 
for the time being, and his fucccflbrs ; and thefe words 
follow : ** And that for the better livelihood and main- 
tenance of the reftor, the prebend of Cawley in the 
cathedral church of Litchjieldy whenever it .(hall become 
void, fliall be conferred by the bifliop for the time being 
on fuch perfon as lhall be then reftor of rhe faid new 
church, and that the bifliop fliall collate him to it, and 
pofleffion fhall be given of it in fuch form and manner 
as is ufual, and under fuch conditions, as the ftatutes of 
the faid cathedral church fliall require, to have and to 
hold the faipe, fo long as he fliall continue reftor of the 
faid new church in Birminghamy and no longer ; and 
whenever by his death, or by any other means, that 
church (hall become void, the prebend ihall remain 
united and annexed to the reftory for ever \ that is to 
fay, the fucceeding reftor fhall be collated to the pre- 
bend, and inftalled Into; it, as ufual, under the obliga- 
tion 0/ all duties, bu.dcns, and charges, to which the 
prebend is or may heiPcafter be fubjeftod by the ftatutes 
of the cathedral church. Provided neverthdefs, and 
it was thereby declared, that nothing in that aft con- 
tained fhould in any fort extend to alter the eftate or 
intcreft of the then prefont prebendary of Sawley in tlie 

pre- 
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prebend ; but tbc'jt he might let any Icafc or leafcs as 
theretofore had been ufual. Provided and ft was ciiadled, 
that all the rectors of the parifli church of St. Pkihp 
fliould bo prefonted, collated, inilitutcd, and indudlcd, 
as other redcis, p.irfons, and vicars are accviilomed to 
be.*^ The prebend of Suwky v:a^, at "^he tiiiio of piffing 
the aft, in the gift of the Jhfliop ot Covt/ifry and 
field. On the 4th •of OciJer 1715, Iliggs^ 

clerk*, was colfatcd to tlie itdlory of St, Phhp, at which 
time the prebend 01 was not vacant. On the 

i6th of Oiloltr 17*9, was^ collated to the 

prebend of S/iwJejy tounckd in tlie cathedral church of 
Litchfield with the ireafurcifiiip of the afoiefald church 
annexed. On the jyth of Dcaniber 1733, Vyfe 
was collated to the roftory and parifli church of St. Pki^ 
lip^ and on the 4th of January 17^3, he was collated alfo 
to the prebpnd of Sawley^ together with the annexed 
treafurerfliip. On the 24th of Atigufi 1770, Chas. Nenv^ 
/irtfg-, clerk, %\vas prefented to the above, preferment by 
one inllrument, and was inllituted into the fame by an 
inftrument purporting to be an inftitution to the prebend 
of Sawley or Swaleyy and the treafurerfliip, with the rec- 
tory of St. Philip thereunto annexed, void by the death 
of JVtn. Vyfcy on the prefentation of the Archbifliop of 
Canterbury^ patron for that turn in right of his option. 
On the 30th of March 1787, Spencer Madatiy clerk, was 
collated by one inftrument, purporting to be a collation 
to the prebend of Swaley or Sawley^ the treafurerfliip, 
with the reftory of 5 /. Philip thereunto annexed, void 
by the death of Newlingy and belonging to the flonation 
or collation of the Bifliop of Litchfidd and Coventry in 
full right of his bifliopric- On the 26tli ol June 1790, 
Dr. Madan was admitted to the dignity or office of a 
canon refldentiary of the cathedral church of Litchfield. 
In 1797» a private aft of parliament was pafled, intituled. 
An aft to explain and amend an aft puffed in the 4th 

and 
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and 5th years of the reign of her late majefty Queen 
Anne^ intxtuleti, < An a£fc for augmenting the number of 
canons refidentiary in the cathedral church of Litchfield^ 
and for improving the deanry and prebends oi the faid 
cathedral^’ and to make further pravifioiis for the canons 
refidcntiary in the faid cathedral church, and an addi- 
tion to the .fabric fund ‘thereof ’vherein it was en- 
acted, That the Bifliop of Litchfield and Coventry for 
the time being fhould, as often 'as AVi^idances or vacan- 
cies ihould happen aftef ^he p'fTmg of tn»t a£f, admit 
ariVl collate tlerkb duly qualified to all the fix refi- 
deiuiaryftiips ; and the canons refidentiary fo admitted 
and collated, fhould be thereupon inllalled, without any 
eloffion, in confcquencc of fucli admiflion and collation, 
ind become canons rclidcntiary of the faid cathedral 
church, and members of the chapter of dcin and canons 
residentiary of the fame chinch, to all intents and pur- 
pofes whatfoc vor. And it was enafteil that the third 
fefldcntiaryfiiip fliould confift of (befidcs ;lie lixth part 
of the dividend of the refidentiaries before mentioned,) 
the houfe in the clofe of the cathedral church of Lieh^ 
fiefdy then affigned to, or enjoyed by Dr. Madan^ 
and prebend of Snwleyy otherwife SalloiUy founded in the 
faid cathedral church, and the trcafuierfhip of the faid 
church, thereto then annexed, with the appurtenances ; 
which prebend of Sawley^ with the treafurerfhip and 
appurtenants fhould be, and the fame was thereby infe- 
parably annexed to the faid refidentiaryfhip. And in^a 
fubfequexit part of the fame aA, an addition and 
further fupport to fbe faid fabric fund iir future, it was ^ 
further enaded, that the faid canon refidentiary, and hif 
fucceifors, who fhould from time to time after the.re- 
fignation or other avoidance of Dr. Madan become pof- 
fefTed of the faid refidentiaryfhip and prebend pf Senwbjf 
and treafurerfhip, fhould, from time to time, and at all 
times ^thereafter, pay one fifth part of all fines and pro- 
fits which fhould be from time to time received, for 
^ 16 renewing 
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renewing the leafe or leafes of the prebead of Sawlej 
or a fifth part of the rent or rents^ recei]^ or receipts^ 
benefit, or advantage, arifing from the faid prebend, 
(except of the ancient referved rent of 66/. 13J. 4^., and 
except of the profits of the xeikotf of St. PhUtps, an- 
nexed to that prebend aVid* treafurerihip,) unto the dean 
and chapter for the time facing^ to be by th(^ appfied in 
aid of the fabric fund* The treafurerihip of the faid 
cathedral churCh was always held by the prebendary of 
Sanvley. The duties of it, (if |iny,) were Very trifling, 
and were there no emoluments belonging to it. Dr. ©«- 
tram was prefented by St. J ohn*s Collej^e Cambridge to the 
redlory of JVootton Rivers^ which is a cure of fouls, in 
June 1800, and was duly inllituted and induffed into 
the fame, and from thence had continued and yet was 
in pofleflion tliereof, if the circumftanccs thereinafter 
ftated did nojt amount to a celfion.^ On the 3d of OHo* 
her 1809, Mr. Madan refigned his piefcrmcnt, by an 
inftrument ^(dated the faid 3d day of O6loher 1809, 
attefted by W. Mott 9 a notary public, and two other 
credible witnefies, and preferved in the regiftry of the 
Bifliop of Litchfield and Coventry^ whereby Dr. Madan^ 
ityling himfelf third canon refidentlary of the third 
refidentiaryihip founded in the cathedral church of 
Litchfieldy for good and lawful caufes, did thereby freely 
and abfolutely refign and give up his third refidentiary- 
ihip, confining of (befides the fixth part of the divi- 
dend of the refidentiaries,} the houfe in the clofe of the 
cathedral church Litchfield^ thentofore enjoyed by Sa- 
edmJ Stnalbroke D.D., deceafed^ but then hy Vht^Madan, 
and the prebend of Sa*ivley^ otherwife Sallow, founded 
in the faid cathedral church, and the treafurerihip of the 
iald church thereto annexed, with the appurtenances, 
which prebend of Sawley, with the treafurerihip and 
appurtenances, were therein mentioned to be infeparably 
.annexed to the faid third refidentiaryihip zQ:» 

37 Gee. 3*, with all the rights, members, and appur- 

tenaactc 


laij. 

Brazbn-nobe 

Co&ge 

V. 

The Biihop of 
Sausbuev* 



CASES IN EASTER TERM 


83<S ' 


Brazen.nose 

College 

i; 

The Bifhop of 

SALIbBVHW 


tcnances thereunto belonging, into the hands of the 
then Blfliop,^ and he did thereby totally renounce all his 
right, title, and pofleflion, in and to the faid third refi- 
deiitiaryfhip, with all the rights, members, and appurtc- 
nances thereto belonging, and cjflitted the fame, and cx- 
pref&ly receded thereirgni by thofe prefents. And, that liis 
refignation might have its full elFefl, he thereby nominated 
and appointed JF. Molt, a notary public, his proxy to 
exhibit that his refignatioh to 'the Bifhop, and in his 
name to dehre his Lordthip would be pl^afed to accept 
tlic fame, and to pronoun^*e, decree, and declare the third 
refidentiaryfliip, with the faid prebend, treafurerlhip, 
and appurtenances theicto Infeparably annexed, to be 
void of lus perfon to all intents and purpofes in the law 
whatloever. On the fixth day of OBober 1 809, this re- 
fignation, at the petition of IF* Mott, was accepted by 
the Biftiop, and the. third refidentiaryfhip was decreed 
to be void of the perfon of Dr. Mada?i. On the 2d of 
November 1809, the prefent Bifliop of Lttc/^ field and 6V 
ventry collated Ur. Outram to the third rcfidentiaryfliip 
in the cathedral church of Litchfield, by an inftrument 
under tlic epifcopal feal, bearing that date, cxpreflitig 
that r. C. lull clc»k, B. D., commiflary for that purpofe 
fpecially appointed by the Bifhop, by virtue of the au- 
thority to him committed, did admit and collate Dr. 
Outram in and to the ^hird rcfidentlaryfhip in the cathe- 
dral church cf Lichfield, as conftituted in and by a cer- 
tain aft, 37 G. 3., intitled, &c., confifting of (befides 
the fixth ^art of the dividend of the refidentiarics,) the 
houfe hi the clofc of the cathedral church of Litchfeli^ 
theretofore enjoyed ly S. Smalbrote D. D., then de- 
ceafed, but lately enjoyed by the Rev. S. Madan D. i). 
and the prebend of Sanvley, etherwife Sallow, founded in 
t)ie faid cathedral church and the treafurerfhip of the 
church thereto annexed, with the appurtenances, 
and which refidentiaryfhip became void by the voluntary 

refigna- 
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rengnation of Dr. S* JMadany and belonged to the do- 
nation or collation of the faid BiOiop of \^\tchjleld and 
Coventry in full right of his bifhoprick.* And that he 
tluly and canonically collated and inilitutcd Dr Outram 
in and to the fame, and invefted him with all and fin- 
gular th^ rights, membtA-s,* and appurtenances thereunto 
belonging, he having flrll before the faid^ comnfifTary 
fubferibed to the artic]jcs, and taken the oaths, a?id made 
and fubferibed rilie declaratioa, which were in that cafe 
by law required. Saving alw^s to the Biftiop and his 
fucceflbrs the cpifcopal rights and the - dignity aitd 
honor of the cathedral church of LiUhJteld: and on the 
3d day of Noviwter 1809 Dr. Outram was inllalled into 
the fame. There was no feparatc collation or induction 
of Dr. Outram to the faid re£lory of St, Philip until 
his Majelly, by his letters patent, dated the 2d of OHo^ 
her 18 1 1, having prefeiited to the Bifhop of Litchfield and 
Coventry t or m his abfcncc to his vicar general, &c. 
E, Outram clerk, D. D. to the reQory of St. Philips in 
his Majefty’s county of WarnjLiLky and ill that diocefe, 
then legally void by the cellion of the lafl incumbent 
thereof, and come to the crown by rcafon of lapfc to his 
Mijefty's prefentatioii for that turn belonging, com- 
manding and requiring the Bifliop to admit the faid 
E, Outram to the rcdlory of St, Philip, and him thereto 
inditutc, indudf, and invert with all and every th * 
rights, members, and appurtenances thereof, &c. ; upon 
which prefentation the Bilhop of Lichfield and Coventry 
executed an inftrument under his epifcopal feal, dated 
the 2ift of November 1811, purporting that C, Bucher idge 
D.D., commiffary for that purpofe fpccially appomted by 
the Birtiop, by virtue of the authority aforefaid, admitted 
Dr. Outram to the rcdlory of the pariih church of St, Philip, 
vacant by the refignation or ceflion of the laft incumbent* 
there> to which he was prefenfed by his Majefty, by 
reafon of lapfe to his prefentation for that turn belong- 
ings 
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ing, as ifc was aflerted; and did duljr and canonically 
collate and in^itute him in and to«the faid T^dory, and 
inveft him with' all and Angular the rights, members, 
and appurtenances thereunto belonging, he having firft 
fubferibed^ &c. And did thereby commit unto him the 
cure ^nd government of the (bifls of the pariflitoners of 
the faid pari{|^, and autho'iife him to preach the word of 
God in the parifh church aforefaid, with the ufual 
Caving to the Bilbop. At* that' time Dr. Outram was 
poflelTed of the rediory^qC Wootton Rii^rs* This pre- 
fent adion was commenced on the 9th day of Maj 
1812. The qucdlion for the opinion of the Court waS^ 
whether the Plaintifts were entitled to recover. 

John Lens for the PlamtiiFs, 

S, Shepherd for the Defendants. 

Serjt. for the FlaintifFs ilated, that Dr. O/i/Zru;;/, 
by taking the redory of St. Philip from the crown, by 
an independant title, had vacated his redor^ of Wooiton 
Rivers, This 'did not turn upon its being rated in the 
King^s books as of the value of 8/. per annum ; but by 
the canon law, as adopted by the common law, the ac*- 
ceptance of a fecond benefice with cure of fouls vacated 
the firft. Cihs, Cod. 903. 3 Burn. EccL Law^ 87. 

Co. Dig. Efgltfe. N. 5. By the council of Lateran 1215. 
29., St quts henejtcium cum curd recipit^ ft prsustafe ha* 
huertty €0 fit ipfo jure privatusP So, Hollands cafe, 
4 Co. Rep. 75. l.ref. ffefore the flat. 21 H. 9 . cap. 13., 
if one had a benefice with cure, and accepted another 
benefice^ with cure, the firft benefice was Yoid 5 but it 
was not an avoidance by the common law, but by die 
conftitution of the Pope, t»f which avoidance the patron 
might take notice, if he would, and might preftnt, if he 
would, without any deprivation* The only difierenCt 
the ftatute makes is, that where the behefice 
the value of €/• in the King’s book, then the^piatfisnis 

bound 
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bound to notice the avoidance; otherwife lapfe is In- 
curred. F aughan^ 131. If the patron wiji not prefent, 
then> if under the valuer no lapfe (hall* incur until de* 
privation of the firft benefice^ and notice ; but if of the 
value of 8/. or above, the patron, at his peril, mud pre- 
fcPt within fix months, by*ai H. 8. lie profelTed him- 
felf unable to anticipate the argument on which the 
Defendants would rely. 

• \ . 

Pell Serjt. for the Defend Out* am. flThe ftatute 
at if. 8. c. 13. /. 31. provides that no deanery, aroh- 
deaconry, chancellorfliip, tieafurerfiiip, ‘chanterfhip, or 
prebend In any catheilial or collciriate chiuch» nor par- 
foliage that hath a vicar indued, nor any benefice per- 
petually appropriate, be taken or comprehended under 
the name of benefice having cure of fouls m any article 
afore fpecified. The llatutc of *i Ann. giving the pa- 
tronage of the advowfon of the*re£lory of St. Philip 
to the Bifliop of LiUhjtdd and Coventry ^ and enadliing 
that the prebend of SawUy fliall remain Cinited and an- 
nexed to the faid redlory of St. Philips for ever, makes 
the latter a benefice perpetually appropriate The rec- 
tory and prebend be ing made one piece of preferment, it 
la inimateiiul whether the prebend of Sawlty be the ad- 
juncl to the rectory, or whether the prebend be the princi- 
pal, and the reftory the adjunft. Thoaft 37 G. 3. unites 
and appropriates both to the 3d refidentiaryfliip and trea- 
furerfiiip. Ihe llatutc of Ann had befoic dire£led that 
all the reftors of the parilh church of St. Phthp (hould be 
prefented, collated, inllituted, and inducted aspojhertec- 
torsjjparfons, and vicars are accu Homed to be. It had been 
the cuflom of the cathedral church of LttchfiAd^ that after 
any living hath been annexed to a prebend, the future pre- 
becMkries thereafter*takc it by colUtiOD, not by iitftitutiofr 
andindu<ftiotl* The title of the a^ 37 f?. 3. may be called 
an aid of the Defendant. It is for augmertting the num- 
ber 
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ber of canons reHdentiary, for improving the deanery 
and prebends,^ and to make further provifions for the 
canons refidentiary. By the 4th fedioni the canons re«* 
fidentiary fo admitted and collated^ fhall be thereupon 
inftalled without any e]c£tion» it\ confcquence of fuch 
admifUon llnd collation, and become canons reGdentiary, 
and members of the chapter to all intents and purpofes; 
and the third rcGdentiaryfliip (hall conGfl: of, bcfidcs the 
fixth part of the dividend, ,the l}oufe in. the clofe, the 
prebend of ^AwJty, and the treafurci flnp thereto an- 
nexed, with the appurtenances. The former a£l having 
infcparably annexed the reftory of St. Philip to the pre* 
bend of Sawley, this aft comprehends it under the word 
appurtenances of the prebend, and is the fame in effeft 
as if it had faid the third refidcntiaryfliip Ihiuld confift 
of the dividend, houfe, reftory of St. Philips treafurer- 
(hip, and prebend of Sa%vky. The cafe Hates that there 
are no emoluments attendant on the ofTiceof treafurer, 
therefore the word appurtenances cannot mean any 
thing anciently and originally appurtenant to that office, 
and can only moan wdiat has been annexed to it by the 
aft of 7 Ann. No appurtenances to either of the other 
refidcntiaryfhips are mentioned, whence it may be in- 
ferred that the appurtenances are fomething which is 
not incident to the refidentiaryfliip merely as fuch, nor 
Is the word an adjupft to the houfe, wherefore it may be 
concluded that it means things appurtenant to the pre- 
bend of Sanvky and not to the houfe given to the refi- 
clentiary canon. The claufe direfting the third canon 
refidentiary to pay to thcf fupport of the fabric fund a 
fifth parf of all fines and profits of renewing the pre- 
bcndal leafes, except of the ^ent of 661 . 13/. 4^., and 
of the profits of the reftory of St. Philip annexed to 
the prebend and treafurerfliip,” ftrongly forlifiee this 
conftruftion, and is an exprefs legifladve declaration 
that the reftory is annexed to the prel>end| and fo, 

within 



wktoipodti INCIMII^ rf tfe stftife^a.* %it, 1tkei^‘ 
fiWB ioBaacenid liov became' aantt^ « nfhtt h fki^' 

^ th» j h i y<b/f » »» 

7biftit|ftr9iiMiit>''kf 'tfiAAk Jitf’Mtutak 
tatfp no otkM^rifo ,ftaunfeii«»» or {^^lo-kr iMl i«4t^ ] 
parf Q^ lihft ai^^Wtenoiuies oC t|io probed of ' 

of die rigtita ai)d mom)^ thereto bel(wgbv|» irluii^li^*. 
in|«paMbl]|f annexed to th« tiurd refidentinrf canfU)$)»i* ^ 
If Dr. Madm <tid w>t 'vacate ft by thefe fWma, Iw 
re£tor of St.JPhi^ft and Or. Outram cantiat>>l^ aoee^ ''■ 
ing a prelimtatian and taking an inftitodtbn ai^ indtiiO* 
tion to a-lBlhig wluch is not vacant, avoid bis fbnMT- > ‘ 
beaefioi* libe prefentation, inftitution, and indwfiioa, 
make ao ififibiepce; for if be took &. Pbtlif's at ail, 
took it byobtS Saturn to the refidantiaryihip. If the 
law be fwdi)) that when .the third refidentiary takes a 
feoDod bendice with core, the tliird refideatiarylhip ai«l 
the t«6;oiy of St> PbUip become thereby didevered/ Aia • 
conftrnfldMi renders the of 4nne for their infeparidti*'' 
annexatioai. of none efl«fl. ' 


t,tHs was r^ieved from replying, by the Court, ‘isko 
allb refafed PtiP% requeft for a fecond atgumeat. i 


iyIk^NHnBi.D Is. J. There may be fomething tififor* 
tuwisr in the Oovrfe taken in telpedl to thefe p^erv. < 
mesite, lAit ^ the fiegle queftion, I do not 
.doubt catt ^.eiiwmined. upon the 

whMt dlka««(ri!il< Mdory, ..^od'^nflp^tbac thf . 
Of t>d eonfeded 1^ 

fh»Aimh9*' 

Hdtit to itud^ «r!ltti<r as ieiffttal, end 

‘ VotulV'. ‘ i’ * *. b»dw 




CASis IN Ttm 

> * 

'under fuch f^ndidotts as the ftatutes pf the cathedral 
church Kqulrf^ tsa haire aA4 to hold the fame lb Ipng as 
be fliall coQtiuu«'«e€t(qr of tbo ehur^*^ Stf- 

mtng^mi ai$l 00 * toogert hjr hie 

o}» ’hobomil 

fauT^Wd Ib^tt febal^dd^W^egod'CO itw^d 
far No Vcw9 <yi« w ^lijner, to Ibfew 
tbat>t^ re&er^ is udlO’njNtsOdi {^i^iul, bdtdie 

nr^eiid to Ae Te^oty.< ,Thd $£); t%>t go^t o» to £ty> that 
tlh*'**focceedi^ redor 'llTall be colIatM. io jjBif |iiobt^d 
«cc«r<Uhg to the rul^s ‘of the cathedral ehuv^ > Wll^l 
collated to ihe prebend, when the prd>etid,U annexed^ 
^tbe livilQ^? Qe’is to ^ collated $ l^r<woold hO hnne- 
ceflaVy, if he ha^ a light to it by leafon oft)}it cbbtllf^ler 
of reftor. So far then it Uplear ; the re£kOf o£ ^ Pit- 
could not become the 're£ior but by dusrltourfe of 
collatton, or prefeutation, Inftitution, and indijfiElion {. and 
when he hat obtained that, he has a'rii^ht to cill On 
th|nbiniop to collate him to this preben^ it 
^jj^atf in the 37th year of 3.) an 1i£l tS paded, not 
p> explain the 7 4dnn., and it doed not (t^ to that, 
hut Ae 4 & ^ ft purports to 91 adl to 

ejmlsin that ad, and to make further pToVfion for the 
cdidotila refidentiary, ond an addition to the fabric fund. 
In that ad ate five claufes, on fome of which th^ tpnn- 


'fel foi the Defendants endeavours to argue' tllpt the 
prebendjs not annexed to the redory, but ^latJ^ tec- 
toi^ is, what he calls appropriated, to the.re6ddfiil|^> 
'|hi|p. One of them enads, tha^ the third reSdipfiai^lhip 
of, befilH^^e liU& patt of ,tlid ItSyidbiid of 

’^^llel^fenttarles, lAdho^ ib the clblb (hiiifeiddmdtal 
^ tiberi «a|io|^i^!!lby< Dt. iimSw, the ^Miend 

daeo ax^d, |wa bo 

and is i ajjN gB^ Iwtwd refiden- 

tsarydiipi Ifft'luialilm hateo^ fx> eduA^te all the 
^ , t./W * ^matters 
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i^attm of which the third ro0d,elati^ryfhtp ihoald coi)lift», r l $t||» ^ 

and to toclude St.Pht/,p\ oiijf woHl<i^/i^oie the 
^ would haw hf pitmei fjiwkisj;,# . 

the panjiiQi]ent.part$ of tlie fr^h^)/if ^Stf/gnUft W W 
5 #. IJJext 

lel^lnf Ae^fabsic |h»t ’ *' v, ' ‘ 

cahon cefid€fiid^jr>'^ho fh«nt , after ^ ' *• 

poffejljPed of ^jthirdf fcfidentJaiTijOiip ^,prebe||ij of' 

■Saw/ey and treafure^fi\i^»^|b;ill at^t^l times j^ajr onf-«fi^ ' 
part of the, rents, r^eipts, beiM^, and advati'ti^'e 
frotjp the faid prebend, except of the int|ent tefenr^ 
rent of <S 5 /. ty. 4^., and except "^f the promts of 
Pii^*/An Birfiiiftyham, annex^ to th^ lOtU p{e)|pad adid^ 
treaforcrihtg^ in aid of the fabric fuhd. What doi^ ' 
tlM ^ ? , a fabric fund is to be created, and a contri- 
bu^b^s to be made out of the profits of the prebend, 
with an excqition of a particular. thing j and a dottbt 
proWbly occurred to thofc who pentied the aft, wheiher 
this inSg|tt ,tiot be thought to extend to ,the reftorv of 
St. PMifii for preventing which, the aft mentions it. 

One cannot fuppofe front thrj mere recital, that It was 
intended tO repeal the ftatute of 7 Ann., this aft ^ 
evei| alfuding to it, it does not lool. at all the' union'* ”V 

of, the refttnyt and prebend, noc at ill go to, undo ^a| 1 

.which had been' moll formally done by that aft. No < 
oho ^er yet beard that a valuable rc^ory would pafs 
uqd^; ^ appurtenances” to a prebend or ,tt^ 

i^d as there^does not s^pear to havc'he^ the 
adifene|ice, to % ,7th Ann.^ or the p«tp?«» of ifc 
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Bowsrba)«k: and Another v. Monteiro, £se* 
cu^ix of P. G. HoKTEiitO) deceafbd. 

^jpHiS was, an ailton, opon a hill exchange at 65 
days after date> drawn by the Plaiatjiff' on and ac> 
dw*froro*he*tef* hy the Defendant as^ executrix toi^* G-Manieirt 

tator, taking m Efq. deocafdd, for 434/. \6s^ nprefied to b** for value 
mgagementirom by the deceaft^ The Defendant sleadvl the 

ne\\ the bill from general ilTuc. On the trial of the caufe at the nttrngs 
tune to tune, until Tftmty term i8ia> before ^amjield Q. fo® 
\iw*wrt*iftd * Pfetnhflli proteil' fh6 hcceptince, and that the eonfider- 
from the tllatc of atlon Was a debt due for goods fold by fodlPlaintlCs to 
thctefoMr. Held the dcccafed. 1 he Defendant in jniwer to thei^l^ion 
fulhcient cfTeOs n gave in evidence the ^following writing, £gned by the 
the ordinary courfe Plaintiffs, and given her when flic accepted the bill. 

^d^t^T^rind' “ Rcwi’fcd, 28th May 1808, of E A. cxecu- 

not prir'uded her- tfhc ^ P. G. Minimi £lq. docesfed, an acceptance foi 

pKmgTlTrtfto^ ^ 34 ^ «W-t» which w« proonfe to 

piysoeoAtotnif r^cwfrom tunc to time until iuflULient effeffo arc rc> 
tees ft r her “wa «• e^ived fiOm the eftate of the fatd P. G. MirtittnE 
a bond gwwi^^ Hewupoii the Plaintiffs contended, on j;he authority of 
' Jit'i buAnnd be* Hidrt T. Graham^ 3 Campi, 571, that this agreement 
ti^t could not be feb up to defeat the Defendant’s own ac- 

ihe paid the ac* ceptance; but that if it CQnftituted any defeqce at all, 
ceptance. ought to have been pleaded fpecially, and coidid^not 

be received in evidence on the general iffuet 

J., however, received it ; and the Pkipt^s then 
proved that aflets to a greater extent thanjho amount of 
the bill in queftion had come 1 > the Defendant’s liands ; 
to rebut wdticb, theOpfeadant proved the payaign'r by 
herM' feveral £mple*cmi»a^ dkbts to other <^{| 4 h 0 rq| 
and alfo gave in evtd^me n bond executed by the teftator 
by way of fetUemenc on the Defendant, previous to her 
marriage with him, whereby Ke bound hi| executors to 
7 " pay 



Maj 


An executrix 
gave an ictept- 
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pay jooa/. as a provifion for herfelf^ to tniilccs for her 
within fix months after his deceafe. and ihe 

I ' 

claimed to retain and apply the allet) to the dlfchurgo 
of this fntify io prdmrence to the PlaiotifTa j^rll: the 
Plaintifla co»tetidc(4,Jhat the meaning of the agreement 
was* that the very firfi; eiTeGa which fliootd ^me to the 
Uefenduit*s bat^S) fiioold h€ apjdied m difehaeg^ of 
her acceptance without regard, to the order of Dinurlhall- 
ing tlte aiTetaii Or that^at If Ihe had hereby waved her 
own piioiity: thfy were unable to profe afieta fiiffi- 
cicnt to cover this foni} and^ave a furpbis for th^yay. 
ment of their bill. * Manifieti G> I> brought that the* 
Defendant could not be permitted to retain, in deroga> 
tion of her own controdi with Defendant^ and the 
jury undef his direftion found a verdift for the Plaui* 
tilF for the amount of the bill, with liberty for the De> 
fendant to move to enter a nonljiit. 





Bowxbbank 

w. 

MqMtxnia 


Afcordipgly Ptll Serjt. in Michttehnas term. 1812, 
obtained a rule to that efiefi;, againft which Vttvghan 
Serjt. now fhewed cauft. He relied ftrft upon Heate 
V. Grabm, as an authority that die elR^i of the Defend* 
aht^s acceptance could not be contrDuied.hy the phun* 
tiff’s contempoHmeous undertaking to ren«^ thf bilK 
adly, That theagreement muft be taken literally, fud cpn* 
fined to the Defendant's receipt of aay efibfks wbi^ercr, 
without confidermg whether in the ordmary courfe ol 
^ adminiftratiq^ they would be applicable to the difebarge 
of this bill { othet^fe the defendant who bad not com* 

. mumeate 3 ' to the Plaintiffs her intention retairt, or 
the ft:tl(ence of this fettlment} would be enablfit to 
'efi^Uate"^ fraud on dteoij fioc if they had fooper 

S the fa£l»i they, nugl^ ere; this have fufd. and 
id a judgment upon^heir debt; at Jeal^ if iha ' 
b#Ei paid other fifi^le ooQtnft erectors in preference to 
' • t !« $ * ^ the* 
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the PI imtillsj flic uas thereby eflopped liom fetting up 

her cl^un uu^cr the fcukiiiLUt. 

t 

Ptli^ m fupport of his rule. This is nh frauds The 
meaning of the agieement i«, that ^hen the PefcniU*it 
has afletT in due cuttife of adminiilration me 

applfcablo to the purpolV?, then and not before, fb^ (hall 
difcharge this acceptance. / , 

• r * 

Mansfiep D C. J. The only doubt i', whether the 

debt to the Defendant^ is to be confidercd in the like 

» • 

nniure as otheh d 'Vts due^ to other creditors. Thcic is 

*r 

no doubt but that bond debts to other bond creddois 
fliould he firft paid. My Biotheis think there is ro 
dnlinftioii between thofe and th* debt to^herlelf; but 
ihe never told the Plaintiffs flio had a fettiein^nt of 
30P0A to fatisfy. « 

c 

Heat IT J. No dillinftion n to be made under thefo 
ciicuiulliinc 


Ci3 AMMiu r. It is an advantage to the Plaintifl'* as it 
now is ; lot the D* fendant gives tin m a preference 
over othoi creditors in equal degiec; flic certainly cm- 
not av III herfelf, in account with the Plamuffs, of tJie 
payments (he has made to other Ample contraft credi- 
tors 5 but it woidd be a grievous difadvautagc to her if 
flic wis bound by this agreement to commit a deve^iavU, 
for which (he is peifonally liable to othcre* 

r Ginns J. In Hoar$ v. Graham the* evidence of the 
undertukhig to piovide for the bill was rejefled) merely 
becaufe it wis parol, anti could liot be received to con- 
trol w,rittcn indrumenfc againft an innocent indorfec. 

, ^JJut a party may, by otie Virriting, change or <^fradi£^ 
anothigr^ and thcie is' no innocent indorfee heK. The 
only quellion is, on the ccnftruilion of the iiiftrUment ; 

* the 


> 
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the words are, until fuilicicnt effetls are receivet! 
which mean** fufFiiicnt ^crri<h«^ to the fubjetl- 

mattef. I think the true conftiudbon h, to pay when 
fhe fliall receive afletj legally applicable to this purpofe; 
and the only qneflion, thciefore, is, ^whether theie is 
-iny diftinrtiou bctwqgnjier bond debt and^ Other bond 
debts. I can difeover no fjsch difiercnce, and it is 
no difadvant^ge to {he Plamtilfs 5 for if they bad fued 
on their original deb*t, the bond debt for 3000/. might have 
been pleaded ; and a$ itixo\v Hands, it is an advantage to the 
PlamtilFs; lor the bill give^ iliem the fime advantage as 
a judgment of aiTdts quift^do afcnlerw/. If (l^e h«?y paid 
fo niuiy limplc contraiD: debt!» as would pay olf the 
3:)oo/, and lomolhing mote, the PlauitifF v\ould have 
a light td recover the furplus aVne the 3000/.: but Hie 
}*\j aright to protefl. the piy merit ot as many hmple 

conuad debts as her bond / Ai cover. 

• 

RuK* ablolutc foi a Nonfuit* 
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Jones and Another v, Bowden and Another. 


Maj as« 


''2 ’Ills was an aftion upon the cafe, for a deceit in the Jt bcin^ ufu?il 
faleof fome pimento. The fiiH count of the declara* fac- 

tion Hated a warunty that the pimento was found, and in the^y^ar^A^da^ 

maged, to ex, reft 

k in the broker's catalogue, and drugs which are re-packed, or the packages et whiJi 
are difcoloured by fca-water, beirlng an inferior price, although not damaged, the 
Defcndamtsi >vho had purrhaiod fome ica-damaged pimento, re-packed it, and adver<» 
tiled It in catalogues, which did not notice that it ^as Tea-damaged or re-pickcd, but 
referred It to be viewed, with ItUle facility, however, qf viewing it : they exhibited im« 
partial famples of the quality, and fold it by aui^lioti. Held that this was equivalent 
to 1 fale of the goods, as and for goods that were not fea-damaged, and that an action 
iqy foi the fraud* 

'jinA though the declaration ftated alfo that it was fold as and for pimento of good 
4|iiaiHty and condition, whereas the ftmples Ihevred tliat It n'as duHy and of inferior qua- 
lity, yet the jury having found for the Vhmtifit, thf Court refuftd to ftt afide the verdn^ 


3 L 4 


goo 


a 
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1813. ffood ftato and condition, and free from danv^e. - Tbc 
lecond count ftated that the Defendants, well knowing 
^ , , that divers, to wit, 20 bags of the pimento, had been, 

Bowdev. and were fea«da|iiaged, ahd in a bad ftate and condition, 

and that 4vdiV, to wit, 8 1 bags thdreof were aUb dadsag* 
ed, «tnd m a bad ftate ^nd condnion,* did, nevartbclefs 
falfely, fraudidently, and deceitfully treprefent the lame 
loi bags of lumeoto to be found, 'and itItJft good ftate 
and condition, free from datnagd, and tEeteby inddeed 
the Plalntids to buy the f'-ue, &e, whereas m truth the 
pimento at the ajme of the, fale afld reptefentaUem was 
not found, kc. Tbwdkird count alleged that the De« 
fendants weie defiioua oC felling, and put up*to fale by 
the candle, eertkin other punento, whereof divers, to 
wit, 20 bags had been and were fea^daoiaged, and in a 
bad ftate and condition, and divers, to wit, 8r bags, 
refid ue thereof, were alfo unfouiid and damiaged, in a 
bad ftate and ci^ldition, and of little value, peverthe- 
lefs the Defendants, well knowing the premifes, did 
fiaudulently and deceitfully the fame as and for 
pinkento of found quality, atA in a good ftate and con* 
dltion, and not damaged, to the PlaiAtilfe. The caufe 
was tried at at the fittings after ^tmty term 

r8l2, before Man^ld Ci. I. the e^ence was, that the 
Defendants, who were brokers, had a Me by candle ott 
the 29th day of Mareh i8to, ahd had prevknifiy dr- 
culated a catalogue of fale^ in which were iAcluded 
<* 187 bags of pimento, bonded,** and at dm foot tS the 
catalogue '^s inferted a , declaration a$ fbHorTht *< The 
gocds to be feen as fpecified in 'the catalogiM, and 
remainder at No. 3^6* Cawifgdk-JUktt, Tfik Ddaddonto 
had, aboiit two month* befotb, pufohaftd idi#|ilmento ta 
queftiod, for their ]pdiftllpfal,jttaftdeed|ajn#^ ^ 

damaged and undamaged psthent^,' under a caS^ue 
which lia^^ this to be feo-danu^^ Tiui pqrehaEnr 
had &iw itspaid^Cd ib althpfq'h aot da- 

' ^ • . maged, 
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magcd, yet if it'has been re>p 3 cked» or 1 $ contabied in 
b^gs that have Iwen difedored by fea^wautr* producea a 
kfs price in die market than jiitnento if the fame qn»< 
Iity which faai not been repacked^ oor^lhe bagadifco> 
loied, either of tho<%» cncumftanees bting£(^ it into 
diferfedlt. The Defendanti* h^ drawn from the bulk* 
for the ptttpofea <ft»the prefent falci famples wfaich were 
impartially tii&enj aftd were exhibited to the bidders* 
whevebf it appeared td be dofty and of an inferior q«a> 
lity* but it did not thereby a*^ear that it iad been fc^ 
damaged* neither did it* nof can it ev^**appear bf the 
fample whether pimento has ijilkn re-paefced or not. 
The PlsuAtifla became the purchafers. At the tune of 
this fale* gpod pimento was worth abont 14^. fitr Jk., 
and the price |pven for the article in queftion* which was 
about t^d. was 00 more than a reafonable price for it* 
after taking .into consideration ^ fa£t that it bad been 
fca>danu^ed and re-packed. Pimento id feunetimes fold 
widi an exprefs warranty of foundnefs^ but wh^n da- 
maged pimento is ofierec^l^ fale by audiion* it is ufiial 
in the trade to ftate that im damaged : and if nothing 1$ 
added with refpedb to its quality* it is fuppofed to be 
found. The goods in queftion were offered to fale by 
thf audUopeer without any additkm or comment* and 
tlrwgh,the qdrertifensents ftated that it was to be feen 
at the DockSf they^wete never diftributed until die day 
next he^re t^ fide* pd no one in fict then infpedf cd 
the gqods., Fpr the Plaititiffs {t vis urged* that here 
was a defe^ known to the fdiler* but unknown to tho 
buyer, qne lyh^h the, buyer had no ^^fooahle 
means o|^dij^ering* and the queftion was whether 
.that wero|i^fiaad^, and ^ a frand, whethW 

fot in form of declaration 
ftmsd S aoA the ca&a cited of l^arhnjm Y. 
J>* 2 314, N . p .' 

1(5. T^ DefendOits ir^Pted ibsit thf^ were not,l»b]e. 

Tltajury latd} (hat ^'ftate o| the go^s 'ou|^ to have 
» 1 


* 
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been commnijicated by the Defendant'; to the PlaiiUifls , 
and ijQund ui vexditl for the Plamfifls f(/r 423/. the 
price they had^iven, fnbjeft to Uu' two points rcfcrvcd, 
wliethci the n£lton could be at all n%A^taitud under 
thefe cifqiumCUncchj and if it codld, whetliet it could be 
malntanicil on the 3d epunt* ' 

« H V 

A/Wf Sorjt., m Mtcha*hf^oA temH 18 r^t^fHatained 4 iuh‘ 
to fcl afide the verdict/ .jid^entei a uoiifuit. ^ 

*- 

Slej^urd a Ad Fauf^/nw .Scijtf. now Ihcwcd cauic. 
They relied on the evidence as ha\in^f piovcd a ctillom hi 
the trade to declare at the time of fale ihki the goodd 
were dam ^/cd, when fucli was tile cafe i and inhftcd 
that thei''fore the paffing over that faft in filcnco was 
equivalent to a reprefentation, nay farther, it was even a 
warranty, ths^^thc goods were found. Every circuin- 
ftance which towers the value of the goods in the market 
is a defeat which ought, under that cuftbm, to be dif- 
ctofed by the feller. It w;]^ clear that the defeft was in 
this cafe known to the feller. The buyer had not the 
means of difeovering by the exercife of ordinary dili- 
gence the fa£l$ that the pimento had been fea-damaged 
and rc-packed. The fample would not (hew it. The 
reference to the goods bonded in the Docks was nuga- 
tory, for bonded gootls are furrounded with fuch a mafs 
of other goods, that it is impra£licable to infpefk them. 
The jury, in faying that the defeats ouglit to have been 
tommunreated, bad fpund that there was fraud in fa£l. 
ihe TiaintifFs were dierefore entitled to retain their 
verdifl: on the third count, which alleged it to be done 
JlnnUr^ it not being pretended that theie watf any 
ground io aireft the judgment 5 n that epunt. 


Ltm arfd Serjt. centr^. Tlie mere filence is neither 
a Warrslntryi^xor even a te^refihitationxfor the Defendants 

feU 
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fell by a printed particular, referring to the place where 
the goods arc tO be infpcfledj this brin^slthe cafe Within 
the principle of BagUI^^le v. Wafers^ 3 Camph. 1 5 /| . MtlUJh v- 
Mottsux^ and v. Dwafotiy amcy 4^ 779, viz. tliat 

where the buyer has an opportunity of examining, the feller 
is not bound to difclofc tlie de|j^£la. The catalogue dat- 
ing that the pimeoto was bonded, referred^the bidder to 
the £)ocks for an infpedion. If fuch part as was there 
w difficult to btJ the Plaintiffs might have 

infpefted fuch part as was *n Catmmtte-Jlreet* M(ye 
fileace, where the p^irty is pot called pn to declare, is 
not a reprcfentation. AUud ejl tneWy aliud ahre. Cti . 
Be Off^ hh. 3. 69. pag, 383. The doctrine that a 

found price is evidence of a warranty of a borfe, is long 
lince juftly exploded. It was competent to the pur- 
chaler to call for another tritcrion of the quality than 
the famplo,,or to make enquhicA refpefting fuch qua- 
lities as the famp^2 did not difclofe, tut he makes! no 
cnquiiios. •The general rule is, that wjure there is no 
oxprefs warranty, unlcfs l;he feller practices foriic trick, 
the maxim caveat emplor ^applies. The evidence of the 
practice to mention the defeft when drugs were damaged, 
did not amount to proot of an uniform cullom in this 
trade to difcloie all faults : it was in evidence that the 
brokers frequently fold drug^ with an oxprefs warranty, 
Which would be luperfluous if there were an invariable 
impUed warranty, nor dul tbe^Flaintiffs at the trial rely 
on that fpecial ufage, otherwife the faft would have 
been mor& dofely exarmned in^o. There 19 count on 
which the Plaintiffs can recover \ if there be arty ground 
of a^ion at all, the cafe muff reft on tlt^ fort of duty 
of which ftl^reach is intended to be averred by the third 
count, but that count alleges a 'fraud founded on fa£i:s 
entirely different from thofe ti^hivh exift. It does not 
ftate that, which is the only fubjcift of complaint, the 
coheealment by fdlefs, of the technical of 
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re-pack!ng and Rained bags. The allegation therein 
that the Defendants fold the pimento as and for pi- 
mento of a foulid quality, and in good ftate and. con. 
dition, is difproved by the evidence, which was, that 
the Defendants fold it by the^ {ample, and that the 
fam^e {hewed it to dulfcy and of infeiiolr quality. 
If that count could be" £iipportedf\hy fuch evidence, a 
purchafer would have> upon difeoveryipf the i^hteft 
defeat in the quality of the goods, the full bent^l^f a 
warralnly, where a wan^.ty had never been givertT^ 

V , ^ " 

MiNspiEi.p C. J. ^/If in this cafe any ground had been 
laid by affidavit to (he# that the Defendant"^ad been at 
Jlfurprifed or miiled as to what might be proved againil 
him on this third count, we might ha^tje thought it 
proper to fend it again to a jury $ but the cafe was not 
moved on the mround of furprife, and there ib no furh 
evidence j andOhe jury having ftated that thpy thought 
the Defendants ought to hare difclofed the fea-daniage, 
though neither the Defend^ts particularly crofs exa- 
mined, nor did the Flaintw' erprefsly examine their 
Witneffes to prove or difprovc the cuftom; aild th^re 
being this (Irong circumftance, that the Defendants 
bought the goods for fea-damaged, the diRinAion be- 
tween pimento that was fea-damaged, and that which 
was not fea-damaged, being ^rfeftly known, I think it 
would be too much to deprive the FlaintiiFs of the be- 
nefit* of this vcrdi£^. Since it is ufual to>mention the 
fa£l if pimento is fea-damaged> when this is qot men- 
tipnedras fuch, how would any one underj|land the 
catalogue, having Amply the woid pimento, but not 
particularized as being fea. damaged ? As ^ the fample^ 
^it is in evidence that from that no judgment can be 
formed refpedtug the fea-damage^ the knj0nirfed£® of 
Vhich can 'only be had from iiifpe(Eling the hagS. 
Thefe Defendants then dpi^ as sS alleged fo the third 
« count, 
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count, fell it as pimento not fea-damaged* There are, 
it is true, in that allegition, the other ^cueral ^ord^, vef 
found quality, and in good (late and cofidition, but they 
do not feem to me fo to vary the county aa to prevent 
tKe Ifhititiff from recovering on that ccMiUt^in a cafe 
xvhm the Defcnii^i^its, upon^llbg fea-daxttage^d pi-> 
mento,” have^ nofca^ade tKe reprefentatfon which la 
uhia|ly made "'by peffons felting pimehto of that de- 
fer^on. ' • ^ 


, * 

III ATii }• c6ncurrcd, an<} nrentioned a trial b<tfore 
himfelf (Ma the home circuit, aflion on the fale of 

y f 

fome Ihfiep fold a$ (lock ; and the evidence was, tliat by 
the cuftom of the trade, Hock were underftood to be 
iheep that were found j and he direded the jury that it 
amounted to an implied warranty that they were found, 
and that direftion was n^ver queftion^ ndien the cafe 
aftefrwards came before the Court of Ki^s Bench. 


Cha'MBRB I. was of ^ fame opinion. 

Gibbs J. The jufticc of the caie is widi the Pl^t 
tilfs, but I do certainly doubt whether the evidetwe 
meets any of the counts in the declaration. For in all 
the counts it was flited either tliat the pimento was 
reprefented 6t warranted, tbund, or thiat il was put up to 
falc as of found quality, and in good ftate and condition, 
and not damaged. However, as my Brothers think 
difierently, I diftruft my own opinion, and the rule 
muft he > 

■* 


* m 
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McNcfi V. Graves. 


The mfolvent 
aa5i0 V e ia5* 
IS a bar to an exe- 
cution againft the 
perfoa of the 
grantor' of an an- 
luutyi !n covenant 
for Inftaimenta 
accruing after liic 
Deltndant's dif- 
<Iiargcundei that 
a<flt 


0 

'"JpHIS \uft 5 an a£lion of covenant upon the grant of an 
sgi^nuity. The Defendant ple«i<^ that the PiaintifF 
ought not toliiaintam his a£tion, to^have^ execution for 
jbis damages adjudged to him in this bchaI0’ on or agauift 
4he perfon oi^him the deferutint, feecaufc he was afMially 
% pnfoner in his majefS^s pnfon of the majtfhall of 
Marfhaliea^ at tthe fu;t of M* Saikdtrfon on ill May 
i8i I, mentioned inapettain aft 51 G. fettnig 

out the title, and that afterwards, to wit .’t a general 
quarter fclTions of our lord the king, hollen by ad* 
jouinment at St. Mary Newiftgtofi m ind for tlic county 
of Surry on Mot day the 19th Au^ujl 181 1, before ceitain 
then juftices of^aikir fa«d lord the king, aCTigned to keep 
the peace of ou^rTaid lord the king in and foil the county 
of Surrs : the Defendant was duly difchargtd according 
to the faid aft, and that the^ faid indeiit\iro was made« 


and debt contiaftcd before ift May 18 ii. To this 
plea the PJamtiff demurred, and the Defendant joined 
in demurrer. 


Shepherd Scrjt, in fupport of the demurrer. The 
tnfolvent aft only fays the creditor fhall be entitled to 
receive a dividend in fiich manner, and on fuch terms 
as tf the debtor had become a bankrupt*, but thebank*-' 
rupt laws ^ do not dtfchi^rge a bankrupt from payments 
of an afinuity fecured by covenant, and accruing due 
after his bankruptcy. 


^ frr Curiam^ The ftatute 49 G, 3* c. lai. /. ty. does 
difebarge him therefrom % Cvwley v* Bujfell^ ante 460. 

Judgment for the Defendant. 




Vaughatt Serjt. in fupport pf the p]ca> 
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t 

IN 
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I 

RastiliiIoh, Demandant; Lfe, Tenant, Smith, 

• Vouchee. 

. . ' 

TENS Sorjt. inerted to amcwl a recovery, by ittferting 
^ In the fev^rd ^rpceeillng's after the words ** couttiy 
of,*’ .iiid before the woal “ Sait/tanrpUn," the words 
« the town of,” fo thet it fliould il >nd “ #hc county of 
the town of Svltl umpfcti/’ the j!icia.fos bejng willnn the 
town, which is a couhiy of * 

mJl 

The C^fri ring it rtierely as i cJorical mifpri*- 

prifion, a^tl not as a fnbflitution of ora county for 
another, wliiih thf'y had often refuied, p'nmtttfMl th* 
amendment. . 





Oiigliwl writ 
and other proceed- 
ings in a recovery 
amended l>y In- 
ft^ting the county 
ot the town ot 8 > 
forlhecotmty 0F6' 
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Maj%s. Sewlll «. I'fie Royal Exchanol AiTuraace 

Company. ^ 

Th« owners of < *^1:1151 was. an action' Ujjton two ppjicicb of aflurancc^ 
the firil «re£k6a on the 14 th tSit, at 

legal Aipulations a.od frOm Ramfgate to Si. MichaeFs^ 6a ihdii&p £^ai*iiMg, 
of a charte^arty. fecond ^ffefl:ed on the" nth’ of on the 

riTO ljy*he illi^al ^ freight, at and from St. MU 

And piratical afl ihnth to X 0 ffdtff,iaad the dc^daration on the latter policy 

dI*Drt th^reb'y*^’ * cbartcrpart^^; whereby Reach, n^r of the 

avoid their ?frur^ Erjtaintffg^ then in the Thmes^ as agent for twfflsiinttff:,, 

*ncp. chartered the ftip to Browning fof a vojage from 

purchafingl^^' to Su AiuhaiiSi and back again to London^ upon 

by tlie king’s Ii- die terms that the mafter ihould proceed dircA to 

1 MichuePi^ andpn arrival receive there from the fadiors 

is not entitled or of the freighter a full cargo of fruit, and proceed thcie- 

i^quired to have a dired}; for London f and ihc freighter covenanted to 

W confifting of 

^yagaont to the 20 boxes of fruit, on deliver jrt ^he lofs averred was by 

'-^eow ai^hmnc, ^ fotcible feizore and capture by perfons unknown, 
and fends her to 

iea initJi a creM', in which there i« not the proportion of Bntijb mariners required by 
flat. laCar.fl. c.i8./r4.i this does not avoid a policy on die outward part of the 
voyage, becauie nbn co^fiat that, the owners will not obtain a due proportion of Bri$ijk 
feamen before her return. 

Nor is it an objeifoon to theftme policy, that (he h forpign built ; for held, diat tlie 
^lat, 49(#. 3* adthoriaes the (hips of any country in amity, by the king's 

Ifieeuce, fo bring foreign produce to England, though not £ngiifiA>voit or regiftered, 
contrary to fs. 3 & 2o of the fiat. la Car. a* 0 * 1S4 and that a (hip puiybdhd by a Bri^ 
ttjh tubjc<5tfrom an enemy with lice^^ is the (bij;> of a cduhtry in amity i* and non 
conjlat that fiich a licence w^ "hot be obtained before (he a<fi of im^ietUtioii Is com^ 
picte. 

And for the iame reafoas, the infunnee <m the hoir«*ward part of the voyage was 
not illegal. 

If a mailer lails under a chac|«r-party, fii^laiing for a voyage of which a part 
IS illegal, Srmblo that^this does not prevent hU infitnng on, nor fubjedt hm to foffaitote. 
for the part antecedent to the itl6^ adl, for as he canhot be compelledt to p^orm, 
uor pnforce the payment of fieighb on the illegal part of thp adventure, it may hn 
pre fumed that b^wiU abandon it. ^ 
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The %dufe was tried at the fittings after Trinity term 
x8i 2 before Gtbbs J. : it appeared that^ the fliip was 
AV^ir^^i^/;-builtj and had been purchafcd by the Plain- 
tiffs of Heiuh the maileti who was a fubjc£); ot Denmark^ 
a country then hoililer under a licence from his majefty 
to purchafe of au enefn/. She had on board Danijb 
papers, colours, and crew, vnth which, as well as the 
fame mafter, .ajtid the licence for the purchafe, the 
plaintiffs fent her out iu balkifl; on the voyage chartered ; 
the bill of fale from Heuch to ^j;ic Plaintiffs* was not fent 
out on board her, nor is it ufual in the* cafe of ^pur- 
chafing a vefTcl from an enemy, jto fend out the bill of 
falc on bOiitd her. On the Ihip’s arrivalat S/. MtchaeTs 
th#* governor refufed to let her enter the port, or receive 
a cargo there, and oidercd the inalber to proceed to 
TercerUf where the Potiuguefe govemor-gencr.il refided, 
to obtain pcnniffion to laud at St^^MichaeP^, This the 
matter refufed to do, afligning as his reafon that it 
would be a violation oi his charterparty ; and he intended 
to lie in the harbour during the Itipulated time for his 
taking in a cargo, but was fuon after arretted by the 
governor and detained four months a piifoner, and a 
Portuguefi pilot, inaftci, and crew were put on board his 
Ihip, who took her to Tercera. There was at that time 
peace between Dinmarh and Portugal. The matter 
exhibited all the fliip’s true papers,* which contained 
evidence that flie was Brltijb property j it was objeflcd 
lo him that he had not Brittfj papers and a Britijh certi- 
ficate of regiftry ; he affigned as the reafon, that the fliip 
was not jBriV^-built, and therefore not cntifli^ to the 
lattci, and confequently flie ought not to have the 
former, yet the Portuguefe authorities would not give 
credit to that reafon, but decree^ fequeftration of the 
Ihip, on the ground that the want of BritiJb regittratiun 
tendered her obnoxious thereto under a decree of pth 
May 1 8X1 of the Portuguefe government, and the jth 
VoL. IV. 3 M article 
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article of the ir‘=**ity between Portu^’-ai and Great 
fet forth ill Cchen v, Jtiannaw^ p^l. 5. 101. For the 
Defendant three, points were made. Fir{l, that lli<‘ 
FlainlifT could not recover on the homeward policy, 
becaufe under the navigation a£i, 12 Car^i, c. 13. 

t?* 14., retjairing tbree-fourihsc ut the crew to be Brttijf* 
fiibjrdli, it was illegal Uf import 3 cargo of fruit from 
St. MichaePs *into England witli a Danj/lj mailer and 
crew. And th.it fince tlie qharter-party,« which was in 
evidence, pr<?veil that the voyage from Eof inn to St. Mi^ 
'thatPsy and thence back to London^ was one an I entire, 
the illegality vitiated as w^lJ the policy on the outward 
voyage as the other. Secondly, that it wa§ unlawful 
for a Brttlpj fubje£l to ufe the Danljli flag, bccanfe it 
was hoftile. 'Fhirdly, that the lofs had happened through 
the mifcondudl of the PlaintilVs agent the mafter, for 
that he ought, for the general interefts of all concerned, 
to have obeyed the ordterb of the governor of St. MuhaePt^ 
and have gone to Terara. Gzhhs J. not doubting that 
the homeward 'cargo was illegal on the navigation a£l, 
referved the point without any difeuffion how that lla- 
tufe applied : he was of opinion, that according to tlie 
cafe of IVilfon v. Marriott ^ 8 Tet m Rep. 3 1 . the home- 
ward voyage did not contaminate the outward voyage ; 
he was of opinion that the fecoiid obje£lion could not 
avail i and upon the iaft point he was of opinion that the 
mafter had adhered to the llridl line of Ids duty \ and 
the jury, coinciding with him, found a verdict for the 
PlaiiitilTs on the policy on tlie outward voyage, with 
liberty to .the Defeiidanta to move to let alide theverdi^ 
and enter a noiifuit. 


Accordiifgly Shephn'd Sorjt., for the Defendant, in 
Michaelmas tmn i8i2, moved for a rule nift^ in tlie al- 
ternative, cither to enter u nonfuit or have a new trial, 
upon tlie grounds before mentioned, and upon the 

' further 
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iurthcr ground that iio flnp was not properly docu- 
nicnted, for that flio on^ht to have been fiirniflied with 
papers completely corrclponding to the tharaeP-er either 
of a Briitfi or i Damjh velTcl. The licence to purchafe 
could not aiithonle the Britljh purclufcr Jpgahy to 
alTume the Damjh chaiailer; Demitu>k being then at 
war with Gna£ Sritovt^ the underwriters were entitled 
to require that (he Ihbwld bear thofe marks of Britipj 
ownerfliip which would •fccuic her againft Brhtjh cap- 
ture. To hold that a BrUiJh f‘Jbje£l may fegally navi- 
?;:itc a voffel of enemy*^ built, ^would be ,lo* give to •'the 
tMps of an enemy’s country all the privileges which the 
Bniijh regifter a£ls w ere dofigned to reftritt to our own. 
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Gibbs J. • The mafter being alked why he had not 
Briiijb colours and Britljl) papers, faid, I cannot have 
them becaufo 1 have not a legifter. He 

Jtands on his* ftiicl rights. He Vays, I will do no- 
nothing to eijdanger my owner , I am a neutral, and 
1 have a right to enter your port Ihe’ mailer really 
communicatcil the true fa£Is ol tlie cife when fiiC 
fearched, and fays, 1 cannot qo o(I’ btcauie of my 
< hai ter-party : the other fiys, Then 1 will feize you. 
S\^e think then cith party (lands on his 9jit\ rights, and 
v\e are now to Cfuifider the ftricl point ui la'", not the 
qucflion whether it would have been moic piiident in 
him to go to Ttrctji^y but whether he aile I Lutl fide. 
We do not, however, quite agree wuth tlic Defendants 
on the queftion of imprudence 5 but it is for the undei- 
writors to Ihew that the owmer§ did fomcthiiTg^ which 
made it legd for tlic P^rtugueje to fer/c and condemn 
the vefiel, and unlefs thf‘ feizure is legalized by any 
illegal ail done on the part of the owners by the cap- 
tain, the feizure xs illegal, as we think that heie it is/ 
and the afluted is entitled to recover. 


Upon the other points, the Court granted a^ule mfi. 

3 M 2 Len^^ 
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L^nSi Vaughan^ and P^//, SerjtsJ, In this term fliewed 
caufe againft tthis rule. The outward and homeward 
voyages muft be confidered ad diftinft 5 and therefore, 
as it is not pretended there was any thing illegal in the 
outward voyage conGdered by Jtfelf, and the hom^« 
ward., voyage never coi\jmenced, there is no pretence 
fm a nonffiit. Admitting that by the 14th fcftion 
of the navigation aft it is ill<*p:al to rfnport produce 
from the Azores^ unlcfs the matler an^l three-fourths of 
J:hc mariners are nothing in the ch nter-paity 
compelled the to return to hngland with the fame 
inaftor and erdw : fheie no evidence that the 
vcjfTcl might not, aft. ^ having taken in 'fitch a cargo 
which rendered it nccciTary,hive rotuined io E ftgi a ml w\i\\ 
a cn w of the de^’enption icquired. In tlie cafe of Bird 
V. App^ tr>iu S r. R, 565., vdiero a voyage was undei taken 
fioin Louden to Cauf-ny and back to Haudurghy the (hip 
having taken an illeg il cargo of cotton from Bombay to 
Canfouy il waMirgcd that the honicv/ird voyagefrom<7^?/f- 
being pa It of one entire voyage round, was thereby 
rendered illegal and incipaWe of being infured, but the 
Court held that the homeward voyage to Hamburgh 
could not be afTcfted by tin* foimcr outward voyage, 
IVilJon V. Marriott is dill ftrongor for the PlaintifTs, 
To render the infurance illegal, therefore, the prohi- 
bited aft mull occur in the courfe of the voyage in- 
fured, and coiifequently, even if it were in the principal 
cafe admitted that the vefTcl was deflined to return with 
the fame crew, yet the outward voyage would not be 
illegal *To make it fuch, it muft be contended that, 
if the (hip had returned to Engtand with a crew of 
which three-fourths and the itaafter were Engiyb^ the 
would neverthelefs continue fubjeft to feisure and 
forfeiture, on the ground of the illegal intention which 
had at a former period fubfifted, and been Gnce aban- 
doned, that flie ihould return with a Dani/h crew. 

This 
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This i$ like a contemplated deviation^ wliich^ if not ef- 
feftuated, does not avoid a policy. Th^ third fe£tion 
of the navigation aft is not applicabte to the prefent 
cafe* The PlaintiiFs are at leaft entitled to recover 
back their premiums On the homeward policy* on the 
ground tint the voyage “thereby infured never had an 
inception, and the vetdift on *tho outward^ policy ftands 
untouched* ^ • 



Stwpxfv 


V* 

The Roval Ex- 

CHA^GfiAflu^alice 

Company* 


Shepherd and Bejt Serjts., jn fupport \)f the rule. 
The charter-party {hev/eA that the voyage “out and hom^ 
was entire, and for one entire freight; the inchoate 
right to freight, therefore, attached as foon as the veflel 
left the Thame She was as much prohibited from 
failing with tliat crew in queft: of that cargo, as from 
arriving with it, and the PlaintilFs cannot, by efFefting 
fevcral policies, fever one part of the adventure as inno- 
cent from that which is illegal. Bird v. Apphton is a 
cafe where the outward and homewanl voyages were 
exprcfsly found to be diitinft. In this cafe the voyage 
is proved by the charter-party to be a voyage round* 
It may be admitted that a veilel might innocently fail 
with an outward cargo, notwithftanding that after (he 
had difeharged it, flie might take in a contiaband cargo 
for her return. The liomcward voyage would be 
clearly illegal, though the \cflel would not be fubjeft 
to feizure in her voyage out. Wilfon v. Marriott is 
inapplicable, for it did not there appear that an illegal 
voyage was refolvcd on when the fliip failed from 
Amenta^ It would not in this cafe fufficc to 
change the matter and crow at S/, MichaePs^ as has been 
fuggefted, becaufe by /. 3. of the navigation aft a Danijh^- 
buHt lbip>. tliough Briujb owned, cannot bring home 
produce from a Pertuguefe ifland to Bngiand* The 
Portuguefi treaty only adopts fuch BriUjh veflcis as are 
within the navigation aft. By / 10. of 1 2 Car^ 2! r. i8., 

3 M 3 
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jio fliip can be confulcred as Briiijh owned, that ha^ 
not a Brlt'ifb regifter. The aflured could not fend her 
out from England with an intention to chan;:e hei built 
in the courfe of the voyage, as they might her crew, 
therefore in Liling from Englhhd with intention to 
bring a cargo of produce the Azores^ flic nccef- 


fariJy’Yailcd ^upon an auventure illegal fioni the be- 
ginning, confidqring her as an hoftile lliip, in whofc bc- 
li.ilf the King’s licence, if obtained, might difjienfe with 
the difabilit^ of the holj^ilo chai-a£lcr. 11 fli^ had failed 
"^vitb her cargo from Sr. MichaiV^ on tlie homeward 
voyage, and been loft, wohld the argument hold, to fay 
that her voyage was not illegal becaufe a licence might 
poflibly have been obtained for her before flic would have 
entered the Thames ? The navigation adts had two great 
objedU, to increnfe as well the flopping as the fcameii 
of the countiv, and rio licence tiom the crown could 
difpenfe with the difabilitics aiifing fiom her built. 


This point not having been taken at the trial or on the 
motion for a rule nifit the Court permitted it to be now 
fpokcii to on the pait of the IMaintilTs. 

Lens^ If the vefici is not entitled to the piivilege 
of Bvitifly rcgillration, fhe muft be confidered as an alien 
fliip, and then mu coiiflat that a licence to import would 
, not have been obtained before fhe came homo with licr 
cargo. The fame argument would have applied in the 
cafe of Coken v. Hanham^ poft. 5. loi. \ but it has always 
been conceived that fliips thus purchafed, though not 
wholly to be dealt with as Britijb fhips^ are yet to a 
certain degree capable of being dealt with by Britijh 
fubje£ls. Long v. Duff, a £5* PulL 209.. it was 
held that a foreign-built Ihip Engiyh owned, was not 
within the convoy adl, 38 G. 3. c. 76. / 4., which ex- 
' tends only to fhips required to be regiftered,” bo- 

7 caufe 
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caufe it was not* required by any of the rcgifter afts 
to bo regillercd as a Britijb Ihip : and Lord ElJon C. J. 
concludes, It is not faid that fliips Rot repifteted (hall 
not be navigated or owned by Brttijh fubjcft® ; a Bri^- 
iijh owner of a foreign-built fliip may engage in neutral 
trade, and will be liable to the alien duties ; but it was 
not the policy of the legillafure to prevent Britlfa fub- 
jeds from employing foreign fliips in neutral trade, in as 
ample a manner as tJiey tan be employed by aliens/* 
lie at firfi: admitted, that ho b^d found nef ftatute which 
rtdaxed the navigaticyi a£ls as to the built of the^lhipT' 
but afterwards, on a fuggeftion from the Court, argued 
that the ftatute 3. r. 60./ i- relaxes the naviga- 

tion afts as to the built of the fliip, and legalizes im- 
portation from any part of Europe or Africa in fliips 
either BnliJIj or belonging to any country in amity with 
his Majefty, and th's vcfTel inul]; at lead be conficlercd 
as of tlic latter defrription. {a) 

• . Cui\ ii(h. 

Mans- 


(^^) It IS witn the greatefl dif- 
fidence that a doubt ii» Aatci, 
whether the flatufe died, and 
which was not detailed at hngtli 
upon the argument, be exadllyr 
applicable to the qiieftlon on the 
built m the principal cafe. This 
a«Sl feemi to have been pafled 
chiedy for the purpofe of eluding 
the continental fyllom, by pei- 
tnitfing goods to be brt^ught to 
England from commcrciAl de- 
pots (whither they were tn be 
carried from their plarc of 
growth and depoHted, for the 
purpofe of acquiring a new na- 
tional clurdiftcV, or of being clofe 
at hand for a ihorcer voyage to 
Lnglnndy) by the fame (hips and 
perlbns which might lawfully 
have inripoitei the fame goods 


direiSt from theii place of growth ; 
but It fccin* not to extend to the 
piefta^ cafe. It in fubftance en- 
a(5ls, that during hoftilitics, it 
ihall be lawful, under any order of 
council, ,io import into the Unit* 
ed Kingdoi/h from Europe or 
Africa^ in any Etitijh flnp, or 
fliip belonging to any country in 
amity with Jiis majelly, in any 
manner navigated^ (not in any 
manner built,) afly good** an<l 
commodities, whkh^ay be law- 
fully iinporteil, being the growrth 
or produce cf any country^ on 
payment of the lame duties, and 
fahjeA to the fame rules, regnia- 
tions, and rcflridtiuns", penalties^ 
anJ forfeitures as the fame 
would be fubje<5t to, if import d 
diredlty fiorn the place of the 
3 M 4 growth 
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Mansfield C. J. on this day delivered the opinion of 
the Court. The quellion is, whether on the ftatute and 
the law, this iniinance is, as hoe been urged, illegal. A 
great deal of the argument need not be adverted to, con- 
fidering the view in which the Court feels the queflion. 
Much of the argument was, that this was an illegal 
voyage," not only in the coiftemplation of the mafter, buf 
that he was bound by the charter-party which he had 
entered into, to purfue it at aU evejnt*:. It‘ is not necef- 
fary now to dteide what would be the contcqu^nce of a 
^•foi\ entcring.into a charter-party for a voyage out and 
home, the voyage home beibg illegal, and of his fepa- 
rating it into two voyages by infuring thef outward, 
voyage feparatcly, and the homeward voyage feparately; 
the Court arc not here called upon to decide whether in 
that cafe the outward voyage is part of the Immcward 
and illegal voyage. If thvTC w’ere a clear /ecus 
it would be unncccllary to decide that the outward 
voyage was illegal j for if the captain, getting out thi- 
ther, difeovered that he was on an illegal charter-party, 
and that he could not enforce the payment of his freight, 
he might go ofF to any other part of the world ; but it is 
iiqt necelTary to decide this qurflion in the prefent cafe : 
for we th^nk that the ground taken by the Defendant 
fails, and that the homeward voyage is not necelTarily an 
illegal voyage. This veflel clearly is not entitled to the 


growth or produce of fuch goods 
or comtnodiUcs reipedlively, in 
the fame Jhtps or *v^r/s rtfpec^ 
The effedt of the adt 
as applied th tliis cafe, feems to 
be, that this fhip, being neither 
Britfh regittered, mvPortuguefe^ 
but belonging to a country in 
amity, may, however navigrted 
I to the ctew, import goods, (in 
tia cafe fruit,) katxi St^ 

fubjcdl to the fame pe- 


nalties and forfeitures, as, in cafe 
that adt had not been made, the 
fame ihip'and goods, would be 
fubjedl to, if imported diredlly 
fiom St* Michael ^ that being 
.he place of their growth, in the 
fame (hip ; u r. In a fbip beither 
Britijh regiftered or Portuguefe t 
which penalties were, the lor* 
feiture of the ihip and cargo un- 
der the navigation adL 

prlvi- 
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privilege^<$ of a Britifi Ihipj but is to be confidered as 
an alien Ihip. Ab fuch, (he could not come to England 
with the cargo in queftton ; were it «not that by tlie 
Hat. 49 C. 3. 6o«, his raajelly has power to licenfe 

fliips to a trade dlre£t!y contrary to the aft of navigation, 
7. e. to authorise alien fliips to bring home ttiis fort of 
cargo. Non c'tnjlati that tliis* captain woyld have per- 
formed this voyage without obt i ning fuch a licence. 
If there were * any officer in the Azores authorifed to 
grant it, the mafter might ob^in it thcr?: if not, he 
might wait till fuch licence was font pul to him •from 
England* It docs not appear to us by any evidence 
that the charter-party bound him to fail on his home- 
ward voyage, before he fliould obtain this licence* 
The fort of licence to be obtained, is a licence to import} 
therefore it was not noceffiiry to obtain it till juft before 
the aft ot importation : it docs*not refer to the aft of 
failing homewiid, but oi bringing in the goods; and 
therefore we* are of opinion tlie rule muft be 
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Difchargcd. 


Scott and Another, Affignees of Siarke, a 
Bankrupt, Jones* 

f |'’HE Plaintiffs declared in trover for an agreement in Trover hw 
writing dated the 23d day of Jam^y 31811, made for an unftamped 
between t//JV and i2. StatL^ the bankrupt, • whereby, d 

amongft other things. Jay agr* ed to let to Siarke a piece ment of a penalty 
of ground fituatc in GtLat SuffJk Street in the parilh of jnd ftamp-duty, 
St* George the Martyr^ Southwark^ at and under a certain ren 3 ered avaihblc. 

rent, and on certain terms, therein particularly mentioned In trover tor a 

written iuftiu- 

rVient, femble that it is not neceffary to give the Defendants notice to pioduce it, but 
that It may be proved by defeription. 

and 
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and whereby, amongft other things, Sfi/rh agreed to build 
on the groLind^two fubJtantial brick dwellbig-houfcs not 
inferior to tliird rates, and for the term of 5 7 years irom 
Midfummer then laft, to be fubjetl to all the covenants 
. Contained in the corporation of the bridge*Iu)ufe cibtej 
and Jay agreed with Starke tlf^t Tie fliouhl have a Icafc 
of the ground three moiAhs after Jay fnowld Ivavc ob- 
tained his leafe of the corporation" of the bridge-houfe 
eftate, and Starke ftiould have completed fhe houfes, the 
faid agreement being th^n and there in full free, and of 
great value, td wit the value of 509/. Upon the trial of 
the caufe at the London fittings after Trinity term 1812, 
before Mansfield C. J., the cafe was, that Starke^ who was 
a builder, hud, after making the agreement in queflion, 
become a ptifoner on mefne procefs for debt, and had 
afterwards depofited the agreement with the Deferulant 
as a fecurity for the price t»f timber which the Defendant 
had furnifiicd him in order to carry on his building on 
ilie demlfed premlfes, and had afterwards ^ executed an 
a Alignment thereof to the Defendant by way of joort- 
gage, the houfes being partly erefted. Starke having 
become bankrupt by continuing two months under that 
; imprifonmcnt, fo tliat the a£l of bankruptcy was inchoate 
before the depoGt and aflignment, the PlaintilFs, who 
v/ere his affignecs, now brought trover for the agree- 
ment ; in confequence of notice from the Plaintiffs, die 
J)efendants produced the agreement at the trial, when 
it appeared to be of that defeription which requires a 
fixteen (hilling (lamp under the ftatute 48 G.3. c. 149. 
fchedule,^^ part i. Agreement^ but to be undamped, 
whereupon Mansfield C. J. refufed to receive it in evi- 
dence, holding it inadmilfible for any purpofe whatever, 
and, conceiving that the aflion could not be maintained 
unlefs the inftrument were produced and read, non- 
fuited the PJaintifTs. 


Bejl 
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Btjl Scrjt. in Michaelmas tQim i3i2, moved for a rule 
n'lfi to fet afule tlie nonfuit and have a^new triah He 
urged that this was an aftion againft one who was no 
party to the agreement, the Piaintiffs wanted fo get it 
from him in order tb have it (tamped, that they might 
enforce it againft the* p?irty to it. Neither this Court, 
nor a court of equity had jurifdiftioq to make the 
Defendant, being a* third perlbn, produce the paper to 
be (lamped.* The .reafoning in Ha^uikpioood^s cafe, 
2 Eajlf P. C. 955. was applic;jible here: fliis was a mif- 
application of the ll^mp laws ; they were only meant to 
go fo far as to prevent tlfe inftrument from being evi- 
dence to fubftantiare the contraft between the parties in 
a court of Juftico : the Plaintiffs come here only to fay, 
that, as agairift a wrong doer, they are entitled to the 
pofleflion of the paper. 

• • 

Chambre J. That which may be the fubjefl: of an 
a£lion, mufl: be a thing of value ; and to fee whether it 
is of value, it muft be looked at, and if it be as deferibed 
in the declaration as a memorandum of an agreement, or 
inftrument in writing, having no ftamp, it cannot be 
looked at ; and therefore, if it has no ftamp, it muft be of 
no value : this is a piece of paper of no value at all : the 
PldiiUiffs cannot maintain an aftioii for a paper of no 
value. There was a cafe wherein cerlain reiffuable bills 
of country bankers, which may be reiflued for a certain 
number of times, were, after being paid by their banker 
in London^ ftolen on their paffage back to the country 
banker ; and inafmuch as the ftamps were ni>t yet ufed 
up, and therefore were of fome value, it was held that 
the notes might be the fubjeft of felony ; but it was 
taken for granted, that if there had been no ftamp^on 
them, they would have been of no value. The cafes of 
JJawkesvHfod^ and the like, go on a very different ground 

from 
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from this : here the paper is unavailable by the default of 
the party. 


11. fc 

Jones. Gibbs J. It was not iieqeiTary here to give any 

jiiotice to produce this paper: the Plaintiffs might) with- 
out fliewing it, have recovered for it in trover, upon the 
defeription given of it in 'evidence. It ufed to be the 
praflice in aflions of trover frr bills of exchange, to 
give notice to produce the hill : it has very lately been 
held in the Cturt of King^s Bench, that fuch notice is 
' •Tinneqeflary. My difficulty is, how to fay this paper is 
not of fome value: how tCiat, wliich by paying lo/- 
can be made worth 50/. is to be faid to be of , ,110 value. 
He referred to Hawk/wooiTs cafe. 


Tie Court granted a rule nj/t. 


On this day Vaughan Serjt. (hewed caufe againft the 
rule, and Bejl fupported it. 

Per Curia 7 n, This inftrument is a thiijg capable oi 
having a value given to it by being ftamped.^ ^^^^&eani* 
hag of the aft is, that it fliall not without a ftamp/be 
"a^i^able as between the parties, lb as to enable them to 
enforce tlie agreement. 

Rule abfolute. [a] 


(a) Confer Rex v. Cillfort^ atJie^ i. loi. 
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May %$• 


^HIS was an aftion upon a policy of infurance If infurance 
dated 3d July iSil upon the Ihip Mury Ann, and 
her freiglit and cJrgo, at and from MeJJina to her and compjitationf 

port or porta* of difciiarg6 in the channel, not to the f 
* ° . « certain place at 

Eeijiward of Portfmouth^ with Jiberty to touch at jji^e time of effeil- 

and Gibraltar^ at a premium of ten guineas pc/ Cent, ing a pollcyi it U 

Upon the trial of this caule at UuilSAl, at the fittings 

aftet' Trinity term 1812, before Gibbs L, one part of the iky, though the 

defence attempted to be eftablifiicd, was, that the broker vi-as utterly 

broker employed to cfFeft the policy for the Defendants, 

had, on the 28th of Jnncy when Marpally who under- taking the pains 

wrote for tl^c Defendant, and wI*o,was not the firft under- 

• • ^ were the facis on 

writer, put his name on the flip, reprefented to him that \vlu\ h the broker 
the Mary } 4 nn was then cither near or at Mef<^ formed his con- 

ftnaj or on her homeward voyage* Mccnllnmy an under- Mo evidence can 
writer, who had fignod ^ihe illp after Marfially had, be received of re- 
before fubferibing the policy loAined tliat the 

liad then failed only two days from Ealmonthy and broker to other 

communicated tliis faft to Evut before Murfiall had 

executed the policy, ;»nti had thereupon vidthdrawn his fubilvjueut to the 

own name, and refufed to fubferibe tlie policy} Evitt fsril underwriter* 

did not however communicate this fad to Marjhally but 

fuflVred him to fubferibe the policy. The Defendants to the firft undcr- 

alfo called other fubferibers to the policy, neither of 

, 1 r /I , * ^ , more on precedent 

whom was the firlt underwriter, (0 pfove what thanon reafon. 

reprefentations liad been made to them, Evitt had on 

the 8th of ^ffeded a policy on the flnp*s outward , 

voyage ; which Marjhall fiimfeif Underwrote for the Pe- 

feudant* The Gravefend printed lift, which was kept 

for public infpection at LicyiFSs Ihcwed that the Mary 

Anu 
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1813. failed on the 15th of June from Hendon: file failed 

from Falmouth on the 30111 of Junti flie did not go direct 
Srinc f V 

10 Mejftnay but to* Malta for a cargo: flie {topped at 

FEATHtK&TONr. Gibraltar for a confidcrable time, ami while {he lay at 
Miilta^ being unable to obtain freight, (he was coppered 
with copper 'which flie had carf ied out with her. She 
afterwards obtained a Jadhig there, and carried it to 
M^tna^ and there took in a cargo •'for the homeward 
voyage, on which flic failed on and in the 

courfe thereof Was capture^* The Plaintiffs on the 8th of 
’November ^ efFefting a further policy,, paid 14 guineas per 
Cent premium. The teflimoAy of Evitt not agreeing with 
that of the Plaintiff's witneffes as to the reprefentatioiis 
he had made, it was put to the jury, that the witneffes, 
either on the one (ide or the other, mufl be perjured ; 
Gibbs J. thought that there had been no niifreprcfentatioii 
of any fafl:, nor any frapd 5 and to avoid the policy there 
mufl be fraud ; that the teflimony of both fets of wit- 
iiefles was recoiicilcable, upon the fuppofitimi that the 
broker had only ftated his opinion and the inference 
refpefting the ftate of the veffel, which he drew from 
circumllances : and that a iniftakc in that opinion would 
unlefa it were given witli a fraudulent intent, avoid 
the policy. If the underwriters had intended to rely on 
his opinion and computation, they fhould have enquired 
the grounds of it, and then they might have chofen 
whether they would adopt it or not. A reprefentation 
of a fa£l made by the broker, if falfe, would avoid the 
policy. The fupprcffion of a material faft was a fraud : 
but there ^vas a wide diilincliou between ftating a* faft 
and an opinion. What the broker ftated was only 
an inference which he drew from fails j if the under- 
writer did not enquire what the fails were on which the 
^broker founded his concluiion, the fallacy of the conclu* 
did aot avoid the policy. If tliere were any fails 

cxifiing) 
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cxifting, by wlnck it was rendered impoffibic to draw 
fuch a conclufion as the broker cxprefled, it would be 
a badge that the conclufion was fraudijent ; but in this 
cafe there was no evidence of his being acquainted with FEAUUiasTONE* 
any fuch thing. The broker here ftated merely his, 
opinion that the fliip Was arriving or had arrived. If here 
he had ftated his computaiiort as fact, as^ in Macdc^iuali 
V. Prazer^ i Doug. afio. he would be bound by it ; he 
could not heit: mean .to ftfitc it as a fa6t, for he dates 
flie was in one of three fituatiops. Althoufjh his opinion 
was falfo, yet if it were not nufrcpvefented by fraaid, it' 
would not avoid the policy. * He was ftrongly difpofed 
to think that an underwriter fhould not lightly attri- 
bute fraud to a broker. The learned Judge received 
the evidence of reprefentations made to underwriters 
fubfequent to the fivft, with hefitation on the qiieftiou 
of its admiffibllity. The jury found a verdiA for the 
PlaintifT. 

Vaughan in Idtchaclmas term i8i2 obtained a 

rule nijt to fet afide this verdi£l and enter a verdi£t foi 
the Defendants, upon the ground that Evitty liaving, 
before the Defendant fubferibed the policy, known his 
former reprefentation to be falfc, therefore ought toh^v^ 
corre£ted it, and not fufl'ered the Defendant to com- 
plete the contradl. 

On this occafion, with refpeft to the evidence of 
reprefentations to others. Heath J. faid, that the evi- 
dence of reprefentations made to the firft underwriter 
had been admitted ; but that that was rather on prece- 
dent than on reafon {a). Mansfield C. J. filijJ it never 
had been extended to any underwriters fubfequent to 
the firft. The reafon why it was admitted as to the 

firll, was, that the others were apt to pin tlieir faith 

• 
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upon the jutlgriient of the firft, which reafon did not 
extend to reprefentations made to later fubferibers- 
Gihhr J. 1 thin?:, fubjeft to the opinion of the Court, 
FfiAXHERSTONE. cvidencc was not admlllibio ; I have looked into 
•• all the cafes, and none of them* carry it further than 
a roprefentation to the firft underwriter ; and neither of 
thefe was the# firft. 

o 

Shepherd and Lens Serjts. *in this term fliewed caufe. 
‘‘J^hc parties ^might liavQ afccyrtalned by the Grauefend 
lift tl^.e true "tipic of the fliip’s failing, and therefore 
ought not to have relied on loofe converfation and con- 
jc£furc, which materially differs from the pofitive af- 
fertion of a fpcciilc fucli as was the cafe in Mac^ 

donvall v. Frafcr, The underwriter might have enquired 
the ground of the broker's opinion, and then he 'would 
not have been mifled,: this was no mifreprefentation, 
nor a wilful concealment, there was no evidence in the 
caufc where the Plaintiff lived, or that he knew the cir- 
cumftanccs of tlie ftiip’s failing. 

. . Serjt. and Vaughan^ in fupport of tlie rule, con- 
ded for that which is laid down by Lord Ellenborough 
J. in Hulle v. Cooper^ 14 AVjj/?, 480., viz. that when 
a broker propofes a policy to an underwriter on a fljip 
at and from a certain place, it imports either that the 
Ihip is there at the time, or fhortly will be there j for 
if fhe is only to be there at a diftant period, that might 
materially increafe the rifk. In this cafe it was within 
the knowledge of the broker, or at leaft of his principal, 
that the fhip was not, nor could be, at or near MeJJlna^ 
when the policy was effected, and .therefore that fa£l 
ought to have been exprefsly communicated by the 
principal to his broker, and by the broker to the under* 
•writers, for the policy was effedlcd oti the 3d of Jti/y 

in 
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in confequence of inftruftions written from Falmouth 
on her failing thence on the 30th of June. It is ma- 
terial that this communication fliould* be made, on 
account of the difference in premium between fummer 
and winter riiks, and the conccalmeiit that the riik 
intended to be infured x^ias a winter rifk, (atid this (hip 
did not fail from Mtjftna till Novanher^^ avoids the 
policy. . 


1813. 

liltlNB 


•V. 


Mansfield C. J. t have often wondei^ed at the ex- 
treme negligence of underwriters. In tlris cafe no one. 
takes tlic trouble to look at JL/oyJs lift, “to fee when tlie 
ihip fails, or where Ihc is : licrc Is a coiivcrfation, and 
the broker denies that he ever made any fuch reprefenta" 
tion as is imputed. This Is not at al! like the cafe cited 
from Douglas. This is merely a leprefentation of a 
very wild and ftrange conjedluraof the broker: he was 
very carelefs*. It always llruck tne very ftrongly; that 
if a fliip was infured at and from Jamaica to London^ 
it muft be inferred (lie was then at Jamaica ; but i 
have feeii fo many infiiranccs oji homew^ard voyages 
fubfcribecl without the leaft knowledge in the under- 
writer where the Ihip was, that 1 am per funded tliat no .. 
fpecial juryman would pay tiie leaft attention to 
matter. 


Heath J, I am of the fame opinion* It would be 
extremely mifehievous in the multiplicity of bufinefs 
which an infurance broker has to tranfaft, if he were 
bound to remember and difclbfo the circurwftances of 
every former relevant tranfadfion in which he has been 
engaged. There is a cafe in 2 Eq. Ca, Ahr, 6 Z^. D- 
marginy b.y where Mr. Pigotty the conveyancer, had a • 
title laid before him, with notice of a certain incum- 
brance, and prefently another abilradl was laid before 
him without notice of it, and an attempt was made to 
Voj.. IV. 3 N apply 
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apply to the fecond principal the notice made to the 
conveyancer. No, fays the Court, he cannot be ex- 
pedited to carry* ir> his head all the incumbrances on ali 
FjftATHSJkWTONJe* the abllradts he reads. The fame thing applies to the 
. multiplicity of policies Mrhich thefe perfons cffedl* 

Chambre /. concuiTed: 

Gibbs J. I was glad at the trial to avoid imputatioti 
on either of thefe conflidfing witnelles, and therefore 
"""'it mwft be taken that MarJhaW^ evidence went to the 
jury as true, and that wai a fair ground for the De- 
fendant to move on ; but the way I put it to the jury 
was this, that fuppofe Evett faid what Marjhall fworo^ 
it was only a Ratement by him of a conclufibn which he 
drew, and if there were reafon to doubt the truth ol 
that conclufion, the underwriter (hould have enquired 
into the fails that raifed the ground of that cxpedlatlon . 
This is not like the cafe of Ai^Donvall v. Frafer^ for there 
the broker reprefented as a fadl that the fliJp was feen 
in the Delaivart^ on the t ith of December^ and there- 
fore the underwriter would natually fuppofe that the 
broker was informed of that as a fail, not as an in- 
ference which he formed. This is more like the cafe ot 
Barbir v. Fletcher ^ Doug, 306., whoare the broker, fpeak- 
Hag of the Hiip. infured, with fevcral others, faid, 
which velTels are expefted to leave the coafl; of 
Africa in November or December 1777,” and in truth the 
velTel in quellion had failed in May 1777, and Lord Manf 
field C.J, held that the reprefentation was not material : it 
was onl/'au expedtation, and the underwriters did not 
enquire into the ground of tlxe cxpcdlation. 

Rule difeharged. 
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Halliday and Another v. FTltzpai rick. 


1813. 


Maj 46 * 


F this aaioii brought by John Htf///</flry,^ball were pilt If the bail ac- 
in and appeared to juflifyat the fuit of John H^illiday; m a 

out the o/Iicer entered their recognizanee as bail at the piaimifTis cor- 
fiiit of Charles jfalliday. The Defendant having fur- re<5lly namedf and 
rendered, the bail h;ftl obtained a rule ni^t to amend the niiTprIntm ^ 
eommittitur and the bail-piece, by altering the name of re* 5 dy names the 
Charles to Johtiy and to ft.iv proceedings againft flie baii. *1'*' 

4 00 recognizance or 

hail, the rccogiii* 


B<yJ Serjt. (hewed caufc againft this rule, contending may be 

that no ^iteration could be made in the hail-piecc, be- 

caufe it would be making a new contraft for the parties bail, by lubflhui- 

into which they had never entered, and would at lead “/g riainulT^ 
^ . rii^ht iiarne* 

put the BlaintifF to a new aftion againfl; the bail, or 

ratJier would defeat the plaintiff’s prefent a£lion, and he 

could have no new action in lieu thereof ; nor could the 


bail alter the amendment be indicted for perjury, not 
having i'worn to their funicicncy in the adfion which 
would then appear on the record. 


Per Curiam^ The bail could not aver agaJnft the 
record, tlicrefore it would bind them after the amend- 
ment. The record is not the contrail, but is only the 
record of the contrafl, and if there be a clerical mif- 
.prifion, it may be amended. It is the bail who make 
this application, and fwear tlv^y ciUercd into the contrail 
with reference to the one name, and the Cc%rt, without 
their privity, have inferted another name in the record. 

Rule abfolute. 

• 


Shepherd Serjt. conirh. 
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2 j. 


(IN THK EXCHEQUER-CHAMBER.) 

AyONYMOOS. ' 


I.'.l'»rclt giv^n 
on afiirmnn' of 
a jii'lgiTient 0:1 .1 
j)roiTiir«‘ to give a 
morfgage. 


ny^sP.L KR moved for int*:reft upon the affirmance of 
a judgjiX'Ht in* error. The aefion was ajfump/itf 
and was founded upon an .dnftrument whereby the 
Plaintiffidn er/or acknowledged that he owed the De- 
"rendanuin error* a e*"vtain fuin, for which lie had given 
him a pvominory note payabb at a day named, and had 
^Ifo depoGted <h»^ title-deeds ol an ellatc therein men- 
iloned, and engaged to excciUo a mortgage thereof, 
lie laid, that in Muhatlnus term 1812 intereft had 
r: al'O'vod ou a letter !'»roiniling to give a bond. 

" Rule abfoluie. 




Gyh V* Fj'LTon# 


Pluiniitrdeclurcd, that by an indenture of appren- 
ticeihip oi ']\h November 1809, Thomas Shepherd^ an 
infant under the age of 21 years, by and with the con- 
fciit and approbation of Alary Gycy his next friend, tefti- 
fied by her executing tliat indenture, put Inmfelf ap- 
prentice to the Plaintiff, by the name and addition of 


No ailioi* ( :n\ 
iie maintained for 
haibouriiig an ap- 
prentice as fu'di, 

S the mafler U) 
whom he was 
bound was tlien 
not an lioufe- 
keeper, and of the 

age of 14 years. ^ 

Whether in an a^loxi by a mfft'er for harbouring his apprentice it is neceHary £or him 
to prove that he has made oath that 4 he premium mentioned in the indentures is the 
whole premium he has received, gtuere^ 

Whether a mailer who exercifes a trade not wnihin the (tatute 5 Ellz* c, 4. can le- 
gally take an apprentice, qttare. 

The ilamp-duty on* indentures of apprenticefhip, where the premium exceeds 50/., 
and is lefs than xoo/., is 50/. by 48 G. 3. c. 149- 

If it be doubtful whether a llatute declaring an a< 51 , inllniment, or contra^ voicb 
makes it voidable only, another claufc in the fame flatute hnpofing a penalty on fucii 
inflrumeiit, or contrail, is a clear tell that it is ip/o faSlo void. 


H. Gy 
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H, Gye of the city of Bath^ printer* to learn his art, and 
with him, after the manner of an apprentice, to ferve from 
the day of the date thereof for the term^of fevcn years then 
next i by virtue of which indenture, T. Shepfurd entered 
and was received into the fervice of the PlaintifF, as 
fuch apprentice, and* continued in fuch fertrice until the 
20th Jii/y i8ii, when he, ftill being the Plaintiff's ap- 
prentice under the,faid indenture, unlawfully, without 
the Plaintiff’s licence^or confent, and againff his will, de- 
parted from his fervice, and came to the Befendant j and 
that the Defendant, well knowing Shepherd to^be the 
Plaintiff's apprentice undei^that indenture, but contriv- 
ing to injure the Plaintiff, and deprive him of the fervice 
of Shepherd^ and of the profits thereof, wilfully, wrong- 
fully, and witliout the Plaintift**s licence, and again ft 
his will, received Shepherdy fo then being the Plaintiff's 
apprentice, into the Defendant's fervice, and harboured, 
and kept him a long time, wlieniby the Plaintiff' Jofl his 
fervice and tlie profits thereof. The caufe was tried at 
Gttlldhally at the fittings after Trinity tixm i8i2, before 
Mansfield C* J., when a vcrdifl was found for the Plaln- 
tii;’, wliicii 


S77 



V. 

Felt(W. 


Shepherd Serjt., m Michaelmas term 1812, obtained 
a rule jiifi to fet afide, and to enter a nonfuit, upon 
four objeftions which had been referved to him at the 
trial, viz. i- That it was proved that the Plaintiff', to 
whom Shepherd was apprenticed, was not a houfekeeper, 
as required by the ftatute 5 Eliz. c, 4. f, 26., but lived 
anti wrought with his motherj who kept house, and to 
whom the trade belonged. 2. That thft PlaTntifl', who 
was a printer, carried^ on no trade mentioned in the 
ftatute 9 FMz, c. 4. and therefore was not capable of • 
having an apprentice. 3. That the Plaintiff was not 
24 years old, as required by / 26, of that a<St, when the 
indenture of appventicefliip averreff in the declaration, 

7 N 3 and 



CASES IN EASTER TERM 


878 



a>. 

rjflLTON. 


and proved, was executed. 4. That the indentures were 
received in evidence without proof being given that the 
party on whofe behalf the fame were given in evidence 
had firft made oath that to the belt of his knowledge the 
Aim therein for that purpofe inferted or mentioned was 
really and trbly all that was, direflly or indire£lly, given, 
paid, or i'ceured, or contracted for, on behalf or in refpcCl 
of luch apprentice, to or for the benefit of the mailer 
with whom fuch apprentice was put or placed, as was 
required by tht? ilatute of 8 Ann. c. 9. yi 43* 


Bcjl Serjt. in this term fhfwcd caufc againft the rule. 
The objcClion to the validity of the indentures for want 
of compliance with the requifites of the ftatute of Eliza* 
beth can only be taken by the parties themfclves, as hath 
been determined in the cafes of Res v. St, Nicholas ^ Ipfwich^ 
1 Botty 525- S, C. Burr,, S. C, lyx, Winchcomb v. Win* 
chcJIa-j Hob, 166. Barbery, Dennisy i Salk, 68., and Rex 
y, Everedy i Botty 530. S. C. Salk, 26, acc. "W ith rcfpeCl 
to the oath required by the Ilatute of Anncy if it be 
ufually made, it is depofited at the ftamp-ofTicc 5 it never 
yet was produced or required on the trial of finiilar ac- 
tions. The Ilatute docs not require the oath to be re- 
duced to writing, nor dcfigiiate when and how it is to be 
taken, but it is to be prefumed that the officers of the 
{lamps take due care that the (lamp {hall not be affixed 
to the indentures, unlefs the oath is made ; and it would 
caft a grievous burthen on apprentices, if they could not 
obtain admiffion to any corporation, without proof that 
the fum T.iferted in their indentures had been fworn 
to, not by the apprentice iiimfelf, but by fome other. 
According to the dodrine of AJion J. in Res v. 
Eyeredy the a£l of an apprentice in running away i? 
^laot a diflent from and avoiding of the indentures by the 
party. 


ShepherJl 
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Shepherd and Vaughan Serjts. in fupport of the rule. 
The ftamp on the bond was a 50/. (lamp ; the premium 
was 99/. ipj-, Tlie Ratute of Annty ^wfuch is not re^ 
pealed by the ftatute 48 G. 3. c. 149., impofes a duty of 
i/. in the pound, when the apprentice fee exceeds 50/.; 
tliereforc the (lamp dbes* not denote the paj^nent of the 
full confideration money. Curiam, The Itatute 

48 G. 3r I,-. 149, StJjfdule, Part I. repealing the duty 
Jmpofed by the llatute/jf Anmy impofes 50.f. duty on in- 
dentures of apprcnticelhip where the fan# paid exceeds 
joy., and docs not amount to 100/- ; and it was in evi-s 
deuce in this cafe that 99/. ^9/, only w*a5 paid.] That 
a£ 1 docs not however repeal the other regulations of the 
act of Anney and therefore it is ftill incumbent on the 
maftcr, wfio fucs in tliis cafe, to prove that he has taken 
tlie oath directed, and complied with all other requifites 
thereof. Rexy» Gaiujhoroughy Barr,S,C»^^6» S.C, i Boi/y 
546. As to the other point, iKcre is great difiiculty in 
liolding that an initrument fliall be only voidable, when 
the ftatute 5 P/iz, i\ 4, /. 41, exprefsiy fays, that all 
indentures, covenants, promifes, and bargains, of or for 
the having, taking, or keeping of any apprentice, other- 
wile thereafter to bv- made or taken than is by that fta- 
tute limited, ordained, and appointed, fliall be clearly 
void in law to all intents and purpofes whatfoever.” In 
the cafe of Smith v. Binhy i Caf, 222. S, C, 

I 523., before the ftatute 31 G. 2. c. I r. had re- 
pealed the ftatute of Elixnheih in this refpeft, it was 
holden that an aflion could not be maintained for fc- 
ducing an apprentice, who was bound by a*deed ftyling 
itfclf an iirdenture, but not indented. The opinion of 
AJlon J. that an apprentice abfeonding did not thereby 
Ihew his diffent to the indentures, is a ftrange decifion. • 
In the prcfeiit cafe the apprentice had firft fpontaneotifly 
left the mafter, before he went to the defendant, and 
being required to return, he deliberately refufedj this 
3 N 4 was 
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was as pofitive u diflent, as he could ekprefs ; and after 
that diflent, it was not illegal for the defendant to entef- 
tain him. 

Cur, adv, vult. 

On this dJy Mansfield C. J, delivered the opinion of 
the Court. ^ 

Mansfield C. J. Upon looking into the ftatute 
5 isV/s. e, 4. which is a very great and comprehenfivc 
law, and probably w^as at, the time a very wile one, to 
'prevent there being any idle perfons in the kingdom, it 
appears that fervantsarc obl’-^ed to be hired, and appren- 
tices to be bound, no perfon is to remain idle in the 
whole kingdom ; but with rcfpefl: to the words of the 
41ft fcdlion, on wdiich tlie prefent queftion arlfes, cer- 
tainly they at firft llartle one : it fays, << all indentures 
made otherwife than is by that ftatute appointed, fliall be 
clearly void to all intents and purpofes.” Yet there have 
been many cafes cited, which fay, that indcnfurcs which 
do not conform to the aft ihall be only voidable, and 
not void. If the w^ord voidable were applied to adults* 
it would be extremely ftrange : with refpeft to infants, 
if applied to them, one can underftand it. In all thofe 
cafes the queftion arofe with refpeft to the rights of 
infant apprentices; but there has been no cafe cited, 
where the doftrinc that the contraft is voidable, not 
void, is applied to the cafe of a mafter, and it M^ould be 
very wonderful if there were. But there is a ground, I 
think, which makes it impoflible for the Plaintiff to 
recover in cafe, he not having complied with the 
provifions of this aft, and, contrary to the exprefs pro- 
vilions of the 26th feftion, he being neither a houfe- 
holder, nor above the age of 24 ; for befides the words 
making it void to all intents and purpofes, it is in the 
fame feftion further provided, « that every perfon that 
<< fhall from thenceforth take or newly retain an appren- 
7 tice, 
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tice, contrary to^ the tenor and true meaning of that 
act, fliall forfeit and lofe for every apprentice fo by 
him taken, the fum of lo/.” So, making not only 
void, but unlawful ; and if fuch a taking is illegal, and con- 
trary to this law, it Is ihipofiible that the mafter can 
recover damages for tlie 'violation of a fuppofed right, 
originating only in a contfaft which ^the law for- 
bids : without going any further, therefore, it fufficcs 
that on this ground Uie fule for a nonfuit mud be 
niiule 

Abfolute. 


Gruogen, Plaintiflf; White, Deforciant. 


0 NSLOVr Serjt. had, at the indance of the cyro- 
grapher, on a former day obtained a rule nifi for an 
attachment againd the attorney, who fued out the writ 
of covenant in this fine, for not bringing into the cyro- 
grapheris office the fine levied in this caufe, as well as 
all other fines wherein he was the folicitor, purfuant to 
tlie rule of Court made in Trinity term 1812, and that 
he ffiould pay to the fecondaries Of the cyrographer's 
ofiice the cods of this application; he moved this 
upon an affidavit made by one of the fecondaries, that 
a fine between thefc parties appeared to be duly le- 
vied of Trinity term 1812, that this, anj jnany other 
fines of lands in Snjfex and other counties, which ap- 
peared to have been fued out by the folicitor in que- 
tion, and to have palled the king’s filver office, had not 
been brought into tlie cyrographer’s office; and that 
repeated applications which had been made by tlie 

fecondaries 


1813. 

Gye 

•V, 

Felton. 


An attorney 
havinf^ omitted to 
perfucfl certain 
finesy in obedience 
to the rule of 
Court of Trinity 
ivmi siG» 3 , f the 
Court granted an 
attachment againd 
him, with cofts of 
the application 
made at the in- 
dance of the 
cyrographer. 
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Gruggen 


White. 


Iccondaries to this gentleman, to induce him to perfcG 
thefe fines, the completion of which would be produc- 
tive not only oi fpes to the fecondarles, but of ftainp 
duties to the crown, had failed of fuccefs* 


Shepherd Serjt. on a former day fliewed caufe againfl; 
this rule, upoi^ an affidavit ’of the attorney that he had 
miilaid fome of the papers and deeds ; and endeavoured 
to extenuate his offence, whiL'h the Court’ was difpofed 
to confider as^Very flagrant ; the Court howevei hidulged 
him with time until the fitting of the Court on this day, 
to bring in and complete a&l the fines and pay the fees, 
upon his now producing an affidavit that thefe fines 
were all which he was retained to folicit, but they were 
of opinion tliat he had not much improved his cafe by 
an affidavit he produced. Hating that he had throw'ii 
abouth is clients’ title deeds in coiifufion, and could not 
find tliem. If all was not completed by the time fpe- 
clficd, r!ic Court felt itfelf bound, in duly to'lhe fuitors, 
to make the attachment abfolute : if he had rendered 
it for any rcafori impofliblc, he mufl: bear the confe- 
qucnces of his former neglett, which had rendered it 
impoflible. 

Upon this day it appeared that this gentleman had 
brought into the cyrographer’s office no lefs than forty- 
feven fines, but he had not chofen or had not ventured 
to make an affidavit that thefe were the only fines that 
were then unfiniflicd in his office, whereupon the 
Court, afiter again ftrongly reprobating the negli- 
gence by which a praflitiuiicr fuffered the titles of 
fo many of his clients to be thus expofed to the 
danger of being lofl:> and commending the officer, 
who had done what was exceedingly right and honor- 
in bringing the matter before the Court, aa was 
»3 hie 
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his duty, made tlicf rule abfolute in the terms in which 
it was prayed, {a) 


(a) See Sejmonr v. Barker t 
iinte^ 198.* where fhc Court re- 
fufed cofts to tlie cyrographer ; fo 
that there feems to be a diftiifdUtlu 
in this reJ'pe< 5 l between the cafe 


w'herc the officer applies merely 
for the fake of regulating the 
pra^lice, and where he applies 
for the purpofe of^uniihing dif- 
qf^edience to a rule of Court. 


. 8«3 

1813. 

Gruggen 

•V* 

White. 


Dof, on Demifc of Harcourt,^. Rof^ 
Saino, on Demife 3yF Same, v. Roe. 

^HE leifor of certain premifes having brought an 
ejediment for nonpayment of rent, and obtained 
judgment againft the cal'ual cjcdlor, and executed a 
M'-rit of pofljjflion, Runnington Serjt., on behalf of the 
aflignees of the Icflee, who liati become a bankrupt, had 
jxxoved to fet afidc the judgment and reftore the pof- 
feffion, upon payment of the rent arrear, and the cofts 
of the adion *, but the afiignees finding that the amount 
of the rent arrear, whicli had not been fiated to them 
before the motion made, was greater than the value of the 
icafe, they negledlcd to draw up the rule. Certain other 
premifes had been demifed to the fame leflee, and had 
come by alTignment to one of the*perfons who were 
the aflignees of the bankrupt. Another ejeftment was 
pending between the fume parties for recovery of thofe 
premifes, and the like judgment had been pafled, and 
the like rule had been obtained to fet it afide.^ 


May j r. 


If a party ob- 
taining a ruledoFi 
not choofe to pro- 
ceed on it, the 
other party caanot 
compel him. 

Upon a motion 
to fet ifide an 
eje(5lmcnt and re- 
rtore the pofleffion 
upon payment of 
the rent <hie. 
and cofts, the 
rent mull be 
calculated only to 
the lafl rent-day, 
not to the day of 
computing. 


Btj] Serjt., who appeared on behalf of the leflbr, for 
the purpofe of Ihewing caufc agairift both thefe rules, 
infifted, that in the firft of thefe caufes, the aflignees,* by 
applying to the Court, had pofitively engaged to draw up 
the rules to pay the rent arrear, and refume the pof- 

feifion 
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feflion of the premifes, (which, pending the a£lion, had 
become dilapidated,) and prayed that the Court would 
compel them /o to do, or punilh them for the omiffion, 
as for a contempt of the Court. 


CouA was unanimous that the tenants only came 
to pray an indulgence, anti that the Court, in granting 
it, only conferred on them a rigfit which they might 
abandon, if they found it not ^'orth puffuing ; if they 
did not chotife to avail themfelves of the indulgence, 
the Court could not compel them fo to do, and the 
Plaintiff could only difchar/t,»e the rule with cofts, which 
was done. 


In the other caufe the prothonotary reported that he 
had computed the rent for the fraft ioiral time which had 
eiapfed between the lalPday whereon the rent was made 
payable by the leafe, and the time of the appointment 
before the prothonotary, and that fuch wafs the ufual 
prafticc in like cafes. The Court clearly held that this 
praftice was wrong, inafmuch as no rent could become 
due but on the days of refervation, and direcled the 
fraclional part to be dedudfed ; which being done, the 
rule in that caufe was made 

Abfolute, 




Ireland, Clerk, v. Champneys, 


The Plaintiff; a<^lion upon the cafe for a libel- The 

m an action for Defendant firft pleaded the general iilue, but was 

libel, died after . , . • j t , , 

interlocutory ' afterwards permitted to withdraw that plea, and to 

judgment Ogned 

and MTit of inquiry executed, but before the next day in hank : Held that final judg- 
ment could not be< entered for the Plaintiff, for the damages afleffed, the fuh having 
abated by his death. 


fuller 
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luftcr judgment byMofaxilt, upon tbe terms of bringing 
no writ of error, and of executing a writ of enquiry before 
a judge of aflize, which was accordingly^exccutett before- 
^FootlB. at the Taufitou fpring aflizes 1813, when tlic 
jury gave fifteen hundred pounds damages. After lliat 
ufTeilmcnt, and before Hie^ next day in bauk,^ihc Phtiu- 
tifF died, his executors iieveAhelofs entered up“ final 
judgment for the dtmiages airoffod aiul colls. Le/is 
iScrjt. had on a former day* obtained a rule to fer 
afide this judgment for irregularity, upon* the ground 
that the fnit had abated by the PJaintiff^s death,* ‘^^^d 
that no ftatute had provided a^emedy for this acciiiout. 


Us 


1813. 

laFiUND 

•y. 

ClIAiMPAVEYS. 


Shepherd and P*?// Serjts. endeavoured to 11h*w caufe, 
contending tliat this was a cafe provided for by the 
ftatute 17 Car* 2* c. 8. f, 1., for that the Plaintiff had 
died between, verdifl and judgment: it had never been 
decided that this was not a cafe within tliat ftatute. 


But the Court was clearly of opinion that the fuit had 
abated by the Plaintiff's death : 110 one had ever before- 
thought of figning final judgment under fimilar cir- 
cumftances. 

Rule abfolute. 


Anonymous* 




'^PHE Plaintiff having figned an interloculyry judg- ADcfeadaint 

^ n,® br .hs-n.gl.a of Ao Defeoj™., Si?*.'-' giL’SSi. 

Serjf. had obtained a rule to fet it afide, upon an ogned, and wh® 

affidavit of merits : it appeared that the a£lion was ^ 

, , . ^ r • 1 • defence, having 

brought againft the Defendant, who was an executor, equitable 

for a fimple contrail debt of the tellator, and that there terms of compro- 

mife, the Court 

denied him the indulgence of fetting afide the judgment and permitting him to plead. 

were 
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i8i3- 


ANOJitMOUS. 


' CASES IN EASTER TERM • 

f 

were fpcclalty debts of the teftatof outftanding to the 
amount of all the perfonal aflets which had come to the 
Defendant’s hand* Clayton Serjt. Ihewed caufc, upon 
an affidavit which dated that the Defendant was not 
only executor, but alfo heir to the teftator, that land of 
the value &f aoo/. a-year had defeended to him, which was 
liable for th/^ fpecialty d^bts, that the Plaintiff bad of- 
fered to refer all matters, and to 'empower the arbitrator 
to marfhal the aflets in a cd’urfe of equitable diftribution, 
and was willing to wait for payment of his own 
debt until the^land {hould be fold, and the piirchafe- 
money received; which/'offer the Defendant had re- 
fufed : and upon this ground Clayton contended, that as 
it was diferetionary in the Court to fet afide the judg- 
ment, and as the Defendant had refufed fo liberal an 
offer, he was not entitled to the indulgence of being 
let in to plead that there were fpecialty debts unfa- 
tisfied. 


Shepherd endeavoured to fupport his rule, upon the 
ground of the hardfhip which would enfue to the De- 
fendant, who would be guilty of a devajlavit^ and liable 
de bonis proprius, if he {hould be by this judgment com- 
pelled to apply the perfonal aflets in payment of debts 
of inferior degree. 


But the Court thought that, as the Defendant had 
refufed the very fair terms which had been offered him, 
they ought not to interpofe in his favour, and 

' Difcharged the rule. 
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* 8 * 3 - 


Doe, on Demife of TuBS-vt Roi. 

* • 

'jpHE Plaintiff, whci was mortgagee of the prcmlfes,^ 
had obtained poiTcHiion under an cjc^inient wliich 
had been ferved on the Oijeupiev of the premifes, ;i 
tenant of the mortgagor, and wdiich wMS*not defended. 
The mortgager had obt:iii}ed a judge’s order for refer- 
ring it to the prothonotary to enquire whtt was due for 
principal and intcreft on the* mortgage/ and tl^at on- 
payment thereof, the mortg'^ce might l*e loftorcd to his 
pofleffion, and he afterwards made that order a rule of 
Court. Shepherd Serjt., for the mortgagee, had, on a 
former day, obtained a rule ntfi for fetting afide that 
rule and order, upon the ground that the prefent cafe 
was not provided for by the llatute 7 G* 2. r. 20., 
which extended only to cafes wKcro the mortgagee re- 
covered in ^jeftment adverfely to the mortgagor. 

Marjhali Sex]t,^ on a fubfequent day, (Hewed caufe 
againft this rule ; and 

Shepherd fupported it, upon two grounds : firft, that 
there was a fuit in equity ft ill pending, which, tjtough 
ftayed by compromife, was not difmilred. Secondly, 
that the ejectment was now abfolutely at ait end; 
whereas the ftatute requires the payment to be made, 
or money brought into Court, pending the aftioii; 
and alfo that it be after the* Defendant’s •'^pearance, 
who, in this cafe,* had never appeared. 


May ijr. 

ir a mortgagee 
recovers potrcflloa 
of th(! mortgaged 
premifes under a 
judgment in an 
undefendvd ejcdl- 
incnt, the Court 
has no jiirirdifftioxi 
to rcftojc, on pay- 
ment of the debt, 
interefl, and cofts, 
the pofTeffion to 
the mortgagor, 
who has not ap- 
peared. 

But if the re-, 
covery is had 
againli a tenant 
of the mortgagor, 
the Court will fet 
alide the judg- 
ment, and let in the 
mortgagor to de- 
fend as landlord, 
that he may be in 
a condition to 
apply to the Court 
to (lay proceed- 
ings on the terms 
of the ftatute. 


Per Curiam. The ftatute requires an appearance * 
before the party can take tiie benefit of the ftatute ; uAiil 
appearance the Court has no jurifdi^ion. 


The 



m 



V. 

Roe. 


' CASES IN' EASTEK TERM 

The leflbr of the PlaintiiF not acceding to the recom-* 
mendation of the Court to go before the prothonotary, 
and afcertain dnd receive what was due for principal, 
iiitereR, and cofts, the Court made the rule abfolute to 
difcharge the rule for referring thf? debt to the protho- 
notary, aiuU.for Haying proceedings on payment of the 
film due. , 


Courty however, on a fubfequent day, granted 
Harpall a ^rule vift to fet afide the judgment and 
execution in ejedlmcntj’on payment of cofts, and that 
the mortgagor' might del^nd as landlord; and after 
hearing Shepherd in oppofiLion, and Marfhall in fupport 
of die rule, they were prepared to make it abfolute, and 
to grant thereupon, after appearance, the 'rule before 
prayed for ; whereupon Shepherd confented to go before 
the prothonotary to ftate the account, and upon pay^ 
inent of what Ihoulu be found due, to’ reftore the 
poirefTion, and deliver up the mortgage decd.s. 


Mayzx. OuGHTERLoNY and Others, Affignees of 
Gairdnjbrs?, Bankrupts, v. Easterby and 
Others. 


To enable the Plaintiffs declared on a hill dated the 2d of Juni 

^ i8 10, drawn by the defendants Ne-weoJIh-tfon^ 
to avail hlinfelf of Tyne upon IMeflrs. P alley y London ^ at 70 days* date, for 

by'SraffignreT” V' payable to the Defepdants’ order, and 

apnflhimfelfon accepted by the drawees, payable at the Bank of £ng~ 

his own accept- indorled and deilvercd by the Defendants to 

ance, by way ' 

either of fet-ofT, 


or of mutual credit, he mull nioft diftindlly prove, cither that the obligadA on him&tf 
to pay the bill fo fet off fubfilled before the bankruptcy, or that therelfc a mutual 
ore^t created in the origin of the bill ji« 


T.At- 
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T. Atklnfo^ and Co., and by them to the bankrupts; and 1813. 

the PJaiiitifTs averred prcfentmeiit at maturltv for pay- 

^ ^ ^ OuaiTEM/NY 

ment at the bank, but that neither the ^drawee, nor any 

on their behalf then or afterwards pai<l the fauie, by KAsTtuBV- 

reafon whereof the Dr^fendants beca>ne liable, aiul pro-» 

mifed to pay. The Defendants gave notice Sf fLi-olf for 

406/, 7J-. upon a bill of that* amount dag:?d J4tli Alay 

i8io, drawn by A^iialrdni'r and Co., (the ilyic of tlie 

bankrupts* lioiffe at EiUnbnry^hy) in tlioir own favor at 

four montlis after dat-', and acj^'ei^ted by t?ie bankrupjl^, 

and indori'ed by tJio /Irawcrs to llie D^dctidaius • an-d ' 

upoji another bill for 2yc;;.'^roj-. 8.7- dated 29th Jn!s 

j8io, d'rawii by //. G.tirdn'r arui Co. upon, and ac- 

C'^pted by tlie bankruj^ti., payable tiirec inonfns after 

date to the ^iiMw’ers order, and by them indorfed to the 

Delendiinis, aiivl a]fo for iiircioll, money lent, money 

had and receiveil, money paid, union an account (lalcd ; 

and by a further particular, they e\'pia5ned the latter 

fums to eoKfiit of the monies .ind etfefls which the 

Defendants ha<l delivered to llu* holders of thofc two 

bills for the purpofe of taking rlicm up, with intoreft 

and coib. in conlequence the bills being diilionored by 

t'le I'/anktupts, viz. for taking up the firll mentioned bill 

lor 406/. 7,f. out of the hands of Mcflrs./Zr-’ri/;;;^, ///V/, 

and Co- the tlicn holders, and the bill for 209/. lOj. 87. 

out of the hands of Mellrs. C. and *R. Pit Her tlie then 

liolders, and alfo in rorpe<il; of a bill of 12th June 1810, 

for ^^o6/. r2.f. drawn by the Defendants on and accepted 

by* C. and R. Puller at three months after date, payable 

to the Defendants’ order, and by them inci^jrfed and 

delivered to Atlinjon and Co., and by them to tlic bank- 

,Lipts, and by them to llie Bi 'iiiJJi linen company, in 

whofe li.inds the Defendants paid the fame, with intereft 

and cofts thereon, which lafl-mcntioneJ bill was given 

by the l^jlfendaiits, or by Atkinfon and Co. for them, 

in excliange for the above firfl mentioned bill of 406/. 7/.; 

VoL. IV. 3 O and 
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OUCHltHLONY 

V. 

EA’irpjtBV. 


CASES IN EASTER TERM 

and alfo In refpcft of another bill for 300A dated 24th 
July 1 8 10, drawn by the Defendants upon and accepted 
by C. and^i?, Palhr, payable three months after date 
to liie Defendants order, and by them liulorfed and 
delivered to Atkinfin and Co., aifd by Athinfon and Co, 
to the bankrupts, and by thcni to Pcwel^ in wliofe hands 
the Defendants paid the* fame with intcreft, arid the 
cofrs of three actions at Jaw at' the fiiit of Powell^ 
thereon, again ft C. and R. Aikiujv and Co. and 

the Dcfoiidants, which ,bill for 300/. was giv..'n by the 
DcfCjidaiits, ar by Athinfon and -Co. for them, in ey- 
changc for the bcforc-m/itioncd bill of 299/. io.f. 8r/. 
Upon the trial of the caufe, at a fitting in London in xhU 
term, before AlamfiAd C. J., it was proved that the 
Defendants and the Plaintifis had been in the practice 
of allifting each other by mutual acceptances ; that the 
Defendants hatHicccpted the bill upon which this aflion 
was brought, for the accommodation of the bankrupts, 
who had at the fame time accepted a bill of the like 
amount for the accommodation of the Defendants, cacl) 
party engaging to provide for the payment of their own 
refpeclivc acceptances. When the bills became due, 
the Defendants failing to pay their acceptance, the 
bankrupts paid both, fo that nothing was due from the* 
bankrupts to the Defendants on this traiifaftion, as one 
of the Defendants had on his examination before tin: 
commiflioners of GairdneP^ bankruptcy admitted. The 
Defendants how'ever offered in evidence under the fet-ofl 
the bills upon which they had given notice of fet-off, 
acceptccV by the bankrupts, and overdue, and unpaid by 
the acceptors ; but they did not prove upon what con- 
fideration the bankrupts accepted them, nor at what 
time, or upon what confideration thofe bills had come 
to the Defendants* hands, nor that the Defendants* names 
were on them, nor that there was any ori^al connec- 
tion between the Defendants dnd thefe .bills ; and it was 

clear 
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clear that flie bills.were, in their original conco£tion, in 
no wife conne£lecl with the bill on which die aftion 
was brought, and that the bills were not In tlv' Defend- 
ants’ hands at the time of die bankruptcy of Gainl/iers, 
Le/js Serjt. for the Defendants, abandoned his claim of , 
let-ojj^ but contended that thefe bills c^nftituted a 
mutual credit under ftat. 5 G- a- c. 30. / 28., of which 
he might take advantage on the plea of the general iffuc, 
and that the Defendants plight fet up thefe bills in 
anfwer to the a£fion, although they had let them out of 
iheir hands, and were only anfwerable eventually iti cafe 
of the default of the accep^^r ; that die bills carried 
about them an obligation of tne Defendants, which they 
might at any time be called on to perform, if diofe 
whofc duty* it prtrnd facie was to difeharge tlie bills, 
lliould fail in that duty. The jury, liowcver, under the 
direftion of Mansfield C. J. fmind a verdifb for the 
Plaintiffs for 380/. 9/. being the amount of prlr- 

cipal and interelL 



OUCHTERLONV 


•v% 

Easterby. 


Lens Serjt. on this day movetl for a rule iilfi to fet 
■uide the verdidt and have a new trial. The fact of the 
bills not being in the Defendants’ hands at the time of 
the bankruptcy, he faid, did not prevent it from being a 
mutual credit. The cafe of ^mith v. Hodfon^ 4 71 i?. 
211. was a much ftronger cafe than Uiis: tlierc was no 
contingency in this cafe ; for even if tlie holders had 
come in under the comraiffion, they mult neverthclefs 
have reforted to the Defendants for all the deficiency 
beyond the dividend. Here, too, the bill wdls^ overdue, 
which was not th® cafe in &mitb v. Hodfotu Dickfon \\ 
Evans, 6 2 'erm Rep. 57. is materially different from tliis 
cafe. So, Ex parte Hale, 3 306. is inapplicable. 

It was not pretended at the trial, that the Defendanfs 
had bought up thefe bills fince the bankruptcy, as bills 
to wdiich tliey were before ftrangers, 

2 O 2 Tlic 
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89a 

1813. 

OirCIITEHLONY 

EAlbTERBY. 


The Court granted a rule nifi» 

Serjt. flicw’^ed caufc htjlanttr. The bill which is 
the fubject of this attion was accepted by the Defendants 
for the bankrupts ; a counter-acceptance indeed was 
given by the bankrupts to the Defendants ; but the bank- 
rupts were obliged themfelvcs to pay that bill as W’cll as 
their own acceptance j ' and the bills which were relied 
on as confti^Uting the mutual credit, were not in any way 
conncdlcd with the biH which was the fubjefi: of the 
atSlion. The 'Defendants do not even prctc?nd on the 
face of the particular iJ'Jcy delivered of their fet-oli, 
that they, the Defendants, were ever parties to thefe bills, 
nor do tlicy venture now to produce the bills. In the 
cafe Its par ic Hale it was decided, that even upon a bill 
which had been indorfed before the acceptor became 
bankrupt, tlic indorfov, by taking it up, acquired no riglit 
of fet-ofl'or mutual credit. 

< 

Leuf, in fupport of his rule, admitted that if the De- 
fendants had been ftrangers to thefe bills until after the 
ban iruptcy, they muft fall within the cafe of Dhoft v. 
Evan-y but contended it mnfl be inferred that tlicre was 
a mutual credit upon an habitual exchange of accommo- 
diUion bills. 

MiiNSFiELD C. J- Whatever other tranfaffions there 
may have before been between thefe parties, the bill of 
the 2d June 1810 was balanced by another of the like 
amount^ and that tranfaAion was clofcd. This cafe does 
not feem to come within the principle of Smith v. Hod^^ 
foH. What indorfements had been on thefe bills, I 
know not', whatever had been on the laft of them, 
were entirely obliterated. I think therefore, as I 
thought at the trial, that the Defendant is not entitled to 
fet them ofF. 

i Heath 
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Heath i. exprcficd himfelf ' to be of the fame 
opinion. 

CHiiMBRE J. concurred. This is ndt a mutunl cre» 
dit, and wc ought to^be particularly cautious how we 
admit thefe things to. b(j mutual credits ; jFor it majr 
lead, if abufcd, to great mifclyef. • 

*• ^ 

Gibbs T I. will not pretend to fay whether if the 
fa£ls were fuch as fuggefted by the Def^dants, they 
might be entitled to hold it a mutual, credit, but 1 
think that this is a cafe in which the ftrJ^lelt and* moft 
particular proof is required,^ either that the obligation 
commenced before the bankruptcy, to bring it within the 
Oldinary laW of fet-off, or that there was fome connec- 
tion in the origin of the tranfaftion, to bring it within 
the cafes of mutual credit, I therefore think with the 
I'cit of the Court, tliat there muflTbe no new trial. 

. Rule difeharged. 


OoCHTRiULONY 

£i\STXRBY. 


END OF EASTER TERM*' 
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AN 




AN • 


: t N D p; X 

• • 

, O I- T H r * 

Principal iV^atters- 

CONTAIJ^D IN Tlirs VOLUME. 


A 

ABATEMENT, 

■It,, If,; I’t.rAliLK, 111. i', 

^ I ■’JII'. P'aiiitiiT in .ti action fai lib-.!, 

-il- tiled .d'ti'r inJerlociitory jwdgineiU 
iijji.td, .11. d writ of i.,q.iiiy exec iitfd, 
but bcfoie the next day in b.mk : 
Held that final judgment could not 
becntticd lor the PlaintilT for the 
damages alTcfl'ed, the fuit hating' 
abated by his death. Ireland, fieri, 
V. Cham^tuys Bage 884 

ACCEPTANCE, * 

See Bankrupt, 1. i. III. j. Biil 
OF Exchange, 6. 

ACTION UPON THE CASE, 
Andfte Malicious Prosecution, i. • 
1 , AN adiun on the caf-* for a de- I 


j I'Cit cannet be maintained by the 
j kllcr of his fliarc in a trade, againft 
I tlie biiyei, who has perfoaded him 
j to fell it at a certain price, by 

j a icprcftniation that certain part- 
I i’cr.s, whofe names he will not dif. 
clofc, aie to be joint purebafers, 
and that they will give no more, 
aUbough ill truth they had aulho- 
r*zed the Uefcndmit to purchafe it 
doing the bell lie couid, and al! 
though the Defendant charged 
them with a higher price than he 
gave, r fr/,on v. A'eyrs, Page 488 
1. Caio lies againa the landlord of 
a houfe deinifed by leafe, who, un- 
der his contrad with his tenant; em- 
ploys workmen to repair the houfe, 
for a iiufaiice in the*houfc oecafion! 
td by the negligence of bh work- 
men. L^/ie v. Pounds, Page 545, 


In 


3 .0 4 
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3. In cafe, the Plaintiff's caufe of ac- 
tion arifes, fo entirely as to retain 
the venue, in the county where the in- 
jury is fuftained- IVilhams v. jCarJ. 

Page 729 

Cafe for permifTive Wcdlc in buildings 
docs not lie ii-Tiinil a tenant by leafe, 
who has no* ru\erjanted to repair. 
Herne v, Bemh'j-iu, « *7^4 

^ If a reprtfciitation be made before 
a fale, of tlie quality of the thing 
fold, wn'th full opportunity ftjr the 
purchafer to infpedl and examine the 
truth of the reprefentation, aiTd a 
coni rail of fale be afterwards re- 
duced into writing, in which that 
reprefentiitiou is not embodied, no 
action for a deceit lies againfl the 
vendor on the ground that the ar- 
ticle fold ii not anfwerable to tliat 
Tcprefentalion. 779 

6. Whether the vendor knew of the 

defefts, tb 

7. Or not. Pickering v. Dofu'fon, th, 

8. It being iifual in the fale by auc- 
tion of drugs, if they aie fca-da- 
maged, to expicfs it in the broker’s 
catalogue, and drugs vvliich aic re- 
packed, or the packages of which 
are difcoloured by fca-water, bearing 
an inferior pi ice, although not da- 
maged, the Dcleiulants, who had 
piiTchafcd fomefea-darnaged pimento, 
repacked it, and advertifed it in ca- 
talogues which did not notice that 
it was fca-damageJ or re-packed, 
but referred it to be viewed, w'ith 
little facility, however, of vicvviiig 
it; they exhibited impartial famples 
of the quality, and fold it by auc- 
tion. Pleld tliat this was equiva- 
lent to a fale of the goodS| as and 


rtjr goods that were not fe/ -damaged, 
and that an ailioii lay for the fraud. 

Page 847 

). And thqpgli the declaration Haled 
alfo that it was fold as and for pi- 
mento of good quality and condi- 
tion, vv^^elC’Os the farnples fhewed 
that it was dully and of inferior qua- 
lity, yet the jyry having found for 
ih'e Plaintiffs, ♦he Couit refufed to 
fet afide tbe verdi£l. yones v. Lo^v- 

10. In an a£liop in tort againil fix, the 
PlainM’/r may recover a verdf< 5 l againil 
two/ Cooper v. South, 802 

AcflbN, limitat;on of, 

5*^/; Limi PAT ioN or Actions. 

ADJUSTMENT, 

See Tnsuranci., 111. 2, 3,4. Mo- 
N5:y hai> and Rr.cEivfiO. 

ADMINISTRATOR, 

See Executor. Abatement, 

AFFIDAVIT TO HOLD TO 
PAIL. ■ 

1. An affidavit to hold to bail mull 

fliew on vvhal account the drbt be- 
came due, and the dtpoiiciit’s addi- 
tion and place of abode. Polleri v. 
De Souza. 15 f 

2. It is no objedion to nn affidavit to 

hold to bail, w'bic^i Hate*, that the De- 
fendant is indebted, and denies a ten- 
der iu bank-notes, that the Plaintiff le 
Tides in a foreign country, and that it 
docs not appear how the deponent 
could know ihcfc fads. And^iom v. 
Morgan, 231 

AGENT, 
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• I 

AGENT, ) 4- 


Si‘f Auction I LK, 1,2, 4. Goons 

SOLD AND DKLiVtRED, I EVI- 
DENCE, iV. I, 2. 

AGREEMENT. 

Jlml fee Auctioni er*, 2, 2, 4. 

TuRCHASf-R, 1 , 2 , 3,4,5 * 

vER,2. AssuMfsir, 1, Action 

UPON TH )1 CAoF, { 

I 'riicr^ mull be a good loiifidcration 
for a pro’nife in wi icing to pay the 
of another, as wdl as foi any 
other proMiifo. 1 17 

c, A touLt .-ivenring that /. Jr*/, made a 
oiil Lii Talc ol ;>ood‘i to tht Plain- 
tiif, ill coniiilerdtion of a Ji.bt of 
12:!, i^.r., due lro:ii f. A* to tlic 
Plainlifi'^ and that Plaintiff l3ting 
about to kll the goods iu ffctisraaioii 
of his debt, the llclcndant under- 
took to pay him Mil 19X. if he 
would foiheur to fell, does not dicw 
fhai thib is a piomfle to pay the debt 
of another wiih rnllioieiit diffinclnefs ! 
to bring the caie williin the ffatute I 
of fiaud-j. Banrll v. ih- 

in oiiltr ti) Ineditale tlie making of 
ail .'jgreernent, for vvliieli there vva< 
Inihrieiit confideiation between tlTe 
Pldiniiff and a third peilon, the Dc- 
Jciid.'iiif, who received no henelit to 
himfeif by the agreement, became 
party tliercto^ Held, that as the 
agreement was fuch as the Plaintiff 
would not have made, iinlefs the De- 
fendant had acceded, there was a 
fiifficient conridcralion for the De- 
fendant’s proiniic, BaVey v. Croft* 

6ji 
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A Promife made, after taking bene- 
fit uf an infolvent ad, to pay an old 
debt by inilalments^ without fpcci- 
ffiiig ti.c amount or lime of pay- 
ment; will not raife a new aflumpfit 
to pay the debt. Mucilow v. St, 
Gt'orjie* Page 6 1 3 

• 

• ALIEN ENEMY, 

And Jet Licence to Trade,* i, 2. 7. 

* ALI.OCATUR. 

No^iflion will lie on the prothonotary’s 
allocatur for cofts. Fry v. Malcolm, 

705 

AMENDMENT OF FINES AND 
RECOVERIES, 

Sec Fines and Recoveries, Amend- 
ment OF. 

AMENDaMENT. 

1. a'\ writ uf execution to faiibfy James 

the debt aivardtJ to amended 

afi»r L>icutum execute d, upon pay- 
ment or Macl'i^ v. Smith* 

322 

z. AniL-iMlment of the diffeifor’s name 
rulufed in a Wut of entiy fur dif* 
jCJin en Hull v. Blnkc, 572 

2. 'I’hc Court will, penj.ng a writ oi 

eiror, auic-ncl a clerical niiilakein the 
declaiation, upon which llit Dtrcnd- 
arit« relied foi his *mattcr of error, 
lilooTiy V. Strjccy. 588 

4. If the bail acknowledge in a caufe 
ill which ilie Plaintiff is corrc^lly 
named, and the ofijeer by a mifprifion 
incorredliy names the PlaintiiFiri the 
recognizance of the recogni- 

zance may be amended at the ia- 

flarice 
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ilance of the bail, by I'ubftitutnig 
iht; ritiiptifF'h rrglit nan^e. lialliday 
and Another v, Fitzpatrick, Page 875 

I. 

ANNUITY* 

And fee Covenant, i, 2. 5. ^ 

1. The bankruptcy and ccrtifitate of 

one of fcveral joint grantors of an 
annuity and covenantors for pay- 
ment*' difeharges the bankrupt* but 
not his Co-defendants. Baxisr v. 
Nichols, , 90 

2. A conceffion to the grantor Oi^au 

annuity of a greater facility of re- 
demption, made at a time fuhfe- 
quent to the original grant of the 
annuity and enrolment of memorial, 
needs not to be memorialized. Booth 
V. Druce, 252 

3. The grantor of an annuity was re- 

quired, for further fecurity, to make 
her will and dcpolit it with the 
grantee, and to make an affidavit 
that (he would not revoke it : a ma- 
gillratc refufed to let her fwcar the 
affidavit, but the grantee retained 
the will. 10/, which had been re- 
tained till the grantee flioiild make 
the affidavit, were then paid to ihc 
grantee. The memorial did not notice 
the will- Held that the memorial was 
therefore bad, but that the sol, was 
not money retained within f of 
the Aat. 17 G.3. e. 26. Es parte 
NlachnzAC* * 333 

4. If the grantor of an annuity fecures 

it by a bond, whereby he binds him- 
felf, his heirs, dec., it is not ncccf- 
fary that the memorial of the bond 
ffiould deferibe ' it as binding his 
heirs. 3^6 


5. S^cmlle that nothing moje iii necef- 
fary to make good the memorial of 
an annuity, than a compliaitee w'ith 
tjie rcquiiitcs which arc preferibed 
in terms by the ftatutc 17 G, 3. c, 26, 
f 1 . Horfivood V. (JiiderhilL Page 3 \G 

6. The grantoi; of an nrmuity who is 
difclhirred out of cullody under tiic 
iiifolv^cnt 2ti 51 C. 3. c. 125. is dif- 
charged both 'as to his perfun and 
property from all fuLd-t* payments of 
the annuity ; but the act ... no dif- 
chaVgc of his furetics, or of fpecific 
fecurities. Cowley v. BitjJeU, ^ 460 

7. It i{> fufficient in the mernoiial of 
an annuity to Hate that the fecnriiies 
were '^ccutcd in the prefenoe of 
T. C, of, See.” witliout*^ exp'dlin ; 
that ho fubferiued his nurue us .01 
attv'iling witnefs. lyulHs v. 

7: I 

8. The infolvent ad 51 C 3. c. iz^, 
is a bar to an execution agaijdl ihe 
perfon of the gnintor of afi annuli y, 
in covenant i^or iiillahnents accruing 
afrer the Defendant's difch’dige un- 
der that ad. Mence v. Cravcj, 854 

APPRENTICE. 

, No adion enn be maintained for har- 
bouring an apprentice as fuch, if the 
mailer to whom he was bound was 
then not an houfekeeper, and of the 
age.of 24 years, 876 

2. Whether in an adion by a mailer 
for haijouring his apprentice, it is 
neceflary for him to prove that lie 
has made oath that the premium 
mentioned in the indentures is the 
whole premium he has received, 
quare, 876 

3,.:,Wbc- 
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3. WlieliKT a rnafler who exerjifcs a- 

trade not widiin the ftatiite 5 Elix 
c, 4. can legally take an apprentice, 
f/u^re. Page B76 

4. The ftamjj-diity on indentures of 
apprenticclhip, wlicre the premiui^^ 
exceeds 50/., and is I<|fs than 100/., 

50J. by 48(7.3. c. 14J. Gye V, 
Felton. tb. 

• 

ARBITRATION, 

And fee EvtDENCE III. 2. ‘ 

• 

1. The award of an umpire is not 
vitiated by the two arbitra\|ors» who 
were funfli officio^ joiningin it. 232 

2. Nor bj a Ilrangcr jointiijg. ib. 

3. If tlie bond be, that if arbitrators 
do not make their award by the day 
named, then to abide the a\^ard of 
an umpire to be chofen by the ar« 
bitratqrs, the time for the arbitrators 
to appoint an umpire commences 
when the time for their making their 
award expires. Bed v. Sargent., 

If an arbitrator lias power to en* 
large the time for making his award 
to any other day, the Court will 
expound it to mean to any oth^r 
days. 6^8 

6. whether an award upon the 

reference of an action, directing the 
payment oC coils of the award, with- 
out fixing the amount thereof, is bad 
in that point for uncertainty ; or 
whether the amount may not be 
taxed by the officer of the court. 
Barrett v. Parry, tb. 

But fee Fitxgerald v. Graves^ 

Vol. V. 342. 


ARMY, 

And fee Money had and received, 

It An a-Oion of trcfpafs lies for an in- 
ferior military ^.officer again (I his 
fuperior officer (both being under 
maitlal law,) who imprifons him for 
difobedience to an order made under 
poloiir/but not wdthin the fcopc of 
military authority. Page 67 

2. Although the imprifonment be foI« 
lAwcd by a trial by a court-martial. 

ih. 

^r-The colonel of a regiment hat no 
authority to order his ferjeant to pay 
money tow'ards lighting and warm- 
ing a regimental fchool and fchool- 
mafter^s falary. ib. 

.. Nor, as it feems, to order them to 
attend fchovol to learn to read and 
wTitc. Warden v. Bailey, ib, 

, A foldier is gifted with all the 
rights of other citizens, and is bound 
to all the duties of other citizens, 
and he is as much bound to prevent 
a breach of the peace or a felony as . 
any other citizen. If it is ncceflary 
for the purpofe of the preventing 
mifehief, or for the execution of the 
law, it is not only the right of fol- 
diers, but it is their duty, to exert 
themfelves in affiiling the execution 
of a legal procefs, or to prevent any 
Clime or mifehief being committed. 
Bundett v. Abbott^ 449, 450. 

ARREST, 

And fee hold to bail. 

Attorney,* Escape, i. 

A plea juftifying an arreft by a 
private perfon, on fufpicion of felony^ 

muf( 
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muft fhew the ciVcurnftanccSj from 
which thb Court may judge, whe 
ther the fufpicion were reafonablc 
I’age's^. 

2. A^^ion of falfe* impi ifonmenV : tlu 
Defendants pleaded that before th< 
time when, &c. certain perfoiis un 
known had forged receipts on certair 
forged dividend warrants, and# re- 
ceived the money purporting to b< 
due ill refped thereof in bank notcj 
of the Bank of England^ amfengfl: 
which was a note for joo/., whicl 
was afterwards exchanged there Tfor 
other notes, and amongft them one 
for lo/., the date and number of 
which was afterwards altered ; that 
afterwards, and a little before the 
time when, Plaintiff was fuf^ 
piciovjly pufTeffed of the altered note, 
and did, in a fufpktoiis manner^ dih 
pofe of the fame to one A. B , and 
after, and befoic the time when, Scc» 
in a fufplcicus manner departed and 
left England and went lo Scoilandj 
and there continued ; whereupon 
Defendants had reafonable caufe to 
fufped, and did fufpcdf, that Plain- 
tiff had forged the faid receipts, 
whereupon Defendants gently laid 
their hands on Plaintiff, and carried 
him to and detained in a gaol in Scol- 
iandy in order that he might be con- 
vened, by a warrant to be iflued by a 
julliec of the county of Middfifexy to 
be dealt with according lo law : Pleld 
that this plea was too general on 
demurrer ; foi^ it is iieceffary to 
fhew in pleading the caufes of fui- 
picion in certainty' in order that the 
Court may judge of their rcafon- 
ablenefs; and the ufiug the term fuf- 


p|:ious will not aid what i^ neceffary 
to be averred. Page 34 

3. Whether a Defendant juftifying an 
arrefk in Scotlandy as made on fuf- 
picion of a felony committed here, 
muff fhew th^t the law of Scotland* 
as w^ell as ^vell as the law of England^ 
w^arranted fuch arreft, ^are» ih. 

4. Or, whether the Defendant fhewing 

by his plea an arr^O: made in Scotland^ 
wdiich if made in Eng'und would be 
warjranted, it does not lie on the 
Plaintiff fning. in England to reply 
that by the law of Scotland the ai reft 
was (lOt w^arranted, ^are. AiCm 
per Cha^bre J. ib. 

5. If a perfon having cormiitted a 

felony in a foreign country comes 
into England, he may be arretted 
here and conveyed and given up to 
the magiflrates of the country againft 
the laws of which the offence was 
committed. Per Neatb J, Mure v. 
Kaye, ib* 

. The Couit will not permit a De- 
fendant to be holderi to bail in an 
aflion founded on the prothonotary’s 
allocatur for cotts. Fry v. Malcolm, 

705 

. ARTICLES OF WAR, 77. 
ASSAULT, 
iVr Arrest, i. Army, 1. 

Trefpafs for thro\vin|r water over the 
Plainiii/'s apartment and herfelf. It 
is no pica that the Plaintiff' was 
engaged in obttru6ting an anlient 
window of the Defendant’s houfc, 
and that the D^endarit threw water 
over her to prevent it. Smpfon v. 
Morris, . 821 

/iSSESS- 
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ASSESSMENT, I ATTORNEY, 

Fou MDLiNG Hospital. See Aitorsev’s Bill. I'ine. 


ASSIGNEE OF LEASE, 
Coves ant, 5. ^ 

ASSIGNEES OF BA^JKRUPT. 

Bankrupt, IL & HI, ^ 

* # 

assignment. 

An equitable alTigrinicut of a debt may 
be by parol Well ab by ‘deed. 

V. HalL 3 ^*^ 

AilSUMP:UT, 

b'cs I- Pleadkr, V 

iVCRKKMRNT, 3, 4. BaNK- 
RlfVT, II. 1. 

A Iclfor cojitraftcd to pay bis teuajjt at 
a valLiiitiou ibr certain eredHons pur- 
1‘uant w a plan to be agreed on, pro- 
vided they were completed in two 
months; no plan vvasagjced on, and 
after the condition broken, the lei- 
for cncouiaged the Icllec to proceed 
with the work : Held that the 
Idlee might recover on an implied 
promife ariling out of fo many of 
the fadls as were applicable to tljc 
new agreement. Burn v. ^Jiil€r, 745 

ATTACHMENT, 

See Practice, IV. 6. 

ATTACHNtENT, FOREIGN, 

See Foreign Attachment. 

ATTESTATION, 

See Power, i, 

ATTESTING WITNESSES. 

See Practice, IV. i, 2. 


i^RACT’-b 01 LKVYINO, 4. 7. 9 * 15 * 

• Pr.-vcticFrH. 2.^Costs,IV. I, 3,3. 

I. If^a Defendants mtoiney, without 
fuilicicnt grountn diiwCts an appii- 
carfon under the ilatutc 43 G. 3% 
46. that the PLiinliff, having 
hohltii Defendant to bail and re- 
covered at trial lefs than ic 7 ., fhall 
the DcfeiKlant's colls ; the 
JJouit, in difcliai;gii!g the rule, will 
the colls of the motion to be 
paid by the attorney. Rolfe v. Ro'- 
^ irs . Resets V. Ilur ^ cfs . Pa|re Kji 
I. The rights betwctu party and 
paity me paramount to the rights 
between the attorney of one of the 
parties and his client. Brown v. 
Snyce, 3 20 

/^ f\^cs V. /Jams- 637 

A Solicitor of the equity fide of the 
Court of E-Kchequer is not entitled to 
piadtif* in the Court of Chancery; 
t!ur, if he docs, can he maintain an 
adtioii for the amount of Iw’s bill, 
p And /efnilcy that a folicitoi; of the 
Court of Chancery cannot by con- 
fcMt in writing aiuhoril'c a folicitor 
of the Court of Exchequer to prae- 
tife there in hi.i name Fmcent v. 
Hoh. 452 

5. The lien which an attorney has on 
the^apers in his Hands, is only com- 
nienfmate with the right which the 
party delivering the papers to him 
has therein. ^ 

6 Every one, whether attorney or 
not, has, by 5 ie common law, a Hen 
on the fpecific deed or paper deli- 
vered to him to do any work or 

bufmefs 
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[AVERAGE, .GENERAL, 


bufincrs thereon, but not on other 
muniments of the fame party, unlcft 
the perfon claiming the lien be^ri 
attorney or folicitor. Hollis y. Cla* 
ridge. 807 

ATTORNEY’S BILL-. 

And fee Attorn ty, 3. 

1, An attorney may deliver a bifi of 
colls containing fuch abbreviations 
of Englifh words as are nfiia’^ and 
intelligible Reynolds v. CapwelL 

-^93 

2, An attorney’s bill may be referred 

for taxation, though it is his execu- 
tor who fucs on it. Penfon^ Execu- 
trix^ V. Johnfon. 724 

3, A miilake in the date of items in 
an attorney’s bill, which docs not 
millcad, does not vitiate the delivery 
of the bill a month before aAion 
brought. Williams v. Barber. 806 

AUCTIONEER. 

]. An auAioneer is by implication an 
agent duly authorifed to fign a con- 
traft for the purchafe of a real eftatc 
on behalf of the higheft bidder, 209 

2. And his writing down the name of 

the higheft bidder in the audlioncer’s 
book is a fufficient lignaturc to fa- 
lisfy the ftatute of frauds. ih. 

3. And if the higheft bidder is agent 
for another, the audlionccr’a figna- 
ture of the bidder’s name will bind 
the principal* ' 

4. At lead if tho principal is prefent, 

and confulting with- the agent dur- 
ing the fale, and makes no objedlion 
before the made in the book. 
White ib. ' 


Contribution, i, a. 

AVERMENT. — What mujl beproved 
if averred. 

An averment ^f a judgment againft 
Al* B. is /lot 'proved by evidence of 
a judgement againft A. B. and C. Z). 
Readjhav) v. Wqod, Page 13 


B 

<1 BAIL. 

L (df the Arrejl and the BaiK 

11 . Proceedings againjl /he Bail or 
the Sheriffi 

III. Surrender of the Principal. 

J V. Difcharge by other Means. 

V. Writ of Error. 

I. And fee Practice, II. 1. 3. 

OuTLAWRV,3,4. Amendment, 4. 
It is a fufficient objeftion to bail, 
that he hath privilege of parliament, 
whereby the Plaintiff may be de- 
layed in obtaining payment from 
him. Graham \\ Sturt. 249 

It is not fufficient for bail to fweai 
they arc worth a certain fum “ ex- 
clullve of their debts.” Horne v. 
Carr. 704 

II, And fee Practice, II. 3. In- 
terest OF Money, 7. Sheriff. 
Although a bail having rendered 
the Defendant inftigates him to vex- 
atious attempts to obtain his dif- 
charge under an infolvent aA, the 
Court will not compel him to pay 

■ the 
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the cofl.% of ihc •plain tiff s rtrilnngj fore the other has paid his own «c* 


thofe attempts. Wlnjlancj v. Head, i 
Page ;92 | ; 

2. The Plaintiff may proceed againfl 
the Vali aUlnm/h the original ac^.lion j 
is out of court, it V.it appealing 
vvlKthtr the bail-bond v\^ij flfligiicd. 
Colhtt V. IVUfau 9 115 

IV. 

1. If :i PL'jiiitiff iirceptfi finm the pi In- j 
cipcil DcffiidaMt a cfy.mov 

lio t^ives him time for pnvmcnt by 
inilahi!eiils, lie tlicrcby di^^diaigcs 
the bad, they aie partic.* to 

local ratijjenicJit. Bowificfdv To*u;er. 

^56 

2. If a non commifiioncd officer has 

been arrclled and gives b.lil* the 
Court will not, after judgment re- 
covered^ gain ff the bail, fet afidc the 
proceedings and cancel tlie bail-bond. 
Bryan v, Woodnuard, 55 7 

liANKER’S CHFXK, 

.Vy EviuF-Ncr, IE 1. 

BANKRUPT. 

I. Of the Bankruptcy citid Cfnnnnjfioi.^ 
II. Of the Bankrupt's Rights and Du- 
. ties* 

IIT. Of the Bimkrupt^s jRJlnfe. , 

L 

*1. If two perfuns exchange accept- 
ances, and before tlie bills are ma- 
ture one of the acceptors commits 
an aifl of bankruptcy, there is not 
inch a debt due from him to the 
other as will fuflain a commiilion, be- 


ccptaiicc. Surratt v. JujHn. ,VsLgt 200 
, A trailc'* ^eft at his hoiife a meffage 
•for accreditor, wljo had in his ab- 
fenc^ called for a debt, that he could 
fpare 110 money, rflid would not pay 
himAhiit day, and would go out of 
thg way^and (lay till dinner time. 
Held tliat it was for the jury to con- 
fidcr wl»ethcr he abfeiitcd* himfclf 
to /itlay a creditor ; and this evi- 
d»jnce warranted their conclufion 
t^teft lie diet not. 603 

3. So, wlifiC he abfented himfelf from 
his houlV, where his cre.litors were, 
to avoid irriiaiioii and harjh lan- 
guage. Viticcnl V. Prater. f'03 
Whether a deed of compofitioti 
entered into for the exprefs purpofe 
of committing an ad. of bankruptcy, 
will have that cffe6l between parties 
toihatadE ^tare* Doe\»Ll/lon,']/^l 

f] . /Indfec Anx uiTY, I . IV. 4. 

I. If the affiguees of a bankrupt ma- 
nufadturcT cii^oy him in carrying- 
on the manuf^urc for the benefit 
of the cllate, and pay him money 
from time to time, this is evidence 
of Inch a contract between him and 
his afiig'uecs as will enable him to 
recover fiom them a rcafonable com- 
penfation for his work and labour. 
ColPs^x- BiU’row, • 774 

III. Ami fee Insurakce VI. 7, 3, 4. 
Evidknce, II. 4. 

I. A trader in priibn employed an 
audioncer toTi^cU goods, who fent 
him the proceede^by the hands of the 
Defendant ; the trader became bank- 
rupt by lying two months in prifon. 

Held 
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Htid that his aHI^rnt'eb could not 
recover from tlie Defendant, who 
was a mere bearer, the monc^t he 
had fo received and paid ove^. 

Coles V. I', Page 198 

2. The flat. 49f G. 3. r. 121^- 7- *4 > 

which enafts that creditor;, j>»ocetd- 
ing under the comniiflion Aiall be 
deemed to have made their election 
not td fue, does not extend to pre- 
vent a creditor who proves joint 
debt under a commiflion againib one 
partner, from fuing ilie cJ^rcrs. 

Heath V. HalL 326 

3. If the title of ullignces of a bank- 

rupt’s ellate, ll ranger**! to the re 
cord, comes in quellioii incidentally, 
it mull be proved in the fame mode 
as before the ilatute 49 G. 3. 1 29 , 

altliough no notice of contelUng the 
bankruptcy has been given by the 
oppofite party. 741 

4. In proving the title of afilgnees of 

a bankrupt, if the petitioning cre- 
ditor was the affignec of another 
bankrupt, it is ncccflary to prove the 
title of the petitioning creditor to 
be fuch aihgnee, by all the like 
proof by which the title of the 
alCgnee in queilion is to be proved. 
Doe V. Lijlan* ib, 

5. To enable the holder of a bank- 

rupt’s acceptances to avail liimfdf of 
them in an c^fion by the ifliignees 
againU himfclf on his own accept- 
ance, by way either of h t-olf, or of 
mutual credit^ he mull nioft dif- 
tindlly prove, either that tlie obliga- 
tion *m himfclf ty^pay the bill fo fet 
olF fubfilfed the bankruptcy, 

or tliat was a mutual credit 


in the ’origin of the bills. 
Guchterlony \ . JEaJierby. Page 888 

P>ARON AND FEME. 

Sec Copyhold, 4. 

B ASTARD, CUSTODY" OF. 

Wbethu r the putative fatht^r of a ballard 
child lias a i^/^ht to the cuftody of 
the child, ^S/ran^c-tvay^ v. 

Robinfon. 49 8 

‘ BASl’ARDY BONDS. 

I. A bond, conditioned for p'ayir.ent 
to r'lie overfeers of a parifli of a cer- 
tain wttkly film fo long as a baflard 
child Hi all continue ckargrahle, is 
not illegal or contrary to public 
policy. Strange ways "tf. Rollnfon. 

.. ^ 49S 

To debt on bond, conditioned for 
payniLiit of a weekly fain for main- 
tenance of a hallard child, fo long as 
it fhould be chargeable, it is no plea, 
that after the child attained the age 
of feveii years, the putative father 
offered thenceforth to’ keep and 
maintain the child, and requefted 
the overfeers to deliver it to him, 
without flic wing that the child was 
within the powei and cuftody of the 
overfeers. 

3. Whether the putative father of a 
baftard child has a right to the cuf- 
tody of the child, qutere* Strange- 
way s V. Rollnfon, ih^ 

BENEFICE, 

See Pluralities. 

BILL, DELIVERY OF, 

Attorney’s Bill,. 

BILL 
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OF Lading, be fucb a waiver of laches and pio- 

Sfc Demurrage, 2. Fftr-icnr F*y» the Defendant, 

CoNLiCNf.R A>Ji> CoNSiGNF.F, I, 2 . difco\w.Ing that m law he was 

difcljatgcd, might »rcfi>fc payment. 

BIIX OF PATITK^ULARS, Bom^atlr y. Lowe.^ Page 93 

It a bill ol paiiioularai fp^vifics tho 13. Wli^e a bill hti'i beenloftorfrau- 
trcnrcu'’tion v. iik'li ihc Plalo j dnlcntly fclonioufiy <ibuiucd f»om 

fiT’f L’li'i:)!) 4*:ri:crj, it^fjcfd not fptciFy j the fcDw'fcndani, ihc jioMer who fues 

i:,!* rerhiji:-.! J^-Vrlpiion of the r^gla i piove lhat he came to tJie bill 

'' rcrui!'; to thii FiuiiiiilT \iit of npf>i;|good connjeratirm. IJ4 

t Mt LiG-ivn V. Dut the Dt-fendant will not he per- 

mir‘«fi to ct to the kr.oil cf foeb 
proof, nnlcL he ha*? given the P!ai»i* 

BILL OF hALL, reafoimhle psCviouii ni’tiee, that 

Ship's Recutry* the l^laiiUilT may coine to trial pic- 

^ parvd to prove hi-; coniiJeration. 

BILLS OF FXOnANt n* AND PnL^rjln v. Hurducre. ib. 

PROMISSORY NOi'LSj , y. i^iji exchange written on a 
sjtid fie ]Li>fKi’. HIT, T, r, Di* wrong llamp, u no payment, al- 

ri-, .1 /ANC’P. F.vf7)ri\'r:- , L 5. thiniglj tlic parties would have paid 

PlraDer^IIL I. Fxhcutou, I. It if prcLnted in due time. Wdfm 

I. If the payee of a hill nunext'^ a con- v. xhS 

d/tioiT to his inclorferucnt hcfoiw ac- j 5. The acceptor of a bill for the 
ceptancf, the drawev, who after- 


wards accepts it, is hound by tha^ 
condition; and if the condition is not 
p'^rformed, the property in the bill 
T*’verts to the pavre, and he may re- 
covf:r tl:e contents :s,.;rririff the ac- 
ceptor, Rf^hertfon V. h n{/i 7 i^i 072 . 3c 
J. A letter wiitteii by the iinlorfcr of 
a bill, who had iM'r n applied ro for 
payment, afrer federal days bclu 
telling th'j Plaintiff that lie wouhl j 
Ijot remit til! he received the bill, j 
and dcliiing tlic flu ini iff, if he oon- 
fidered the Defendant iinfafc, to 
return the bill to 7 rc^'or and Co. 
(wlio were prior indorferr. on the bill, 
and alfo banlters at the Defendant's 
place of rcfidejice,) was held not to 
VoL. IV. 


difeharged hy time given to the 
drawer. Rin^dt v. 730 

7. A hanker difcouiits a hill drawn on 
, a tMillomcr, and, by the acceptance, 
• made pay.ihh' at his hank, after 
iRitue that ii has been loil hy tijc 
InddiT, ari<l afterwards debits his 
cnfti)j\jtr with ihc amcjunl of the 
bill, vvriV‘S a <lif'‘harg<;- on it, and de- 
livers it up t(3 the cnrtomlrr as the 
banker’s voucher of liis account , 
Ht'id that the banj7(.r is thereby 
guilty of a converfion, and the lofu of 
the bin may recov\’\:^in trover with- 
out a previous demand. of the bill. 
Lovell V. Martin and another. 799 

3 P S). One 
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B. Ont* v.’lio »vithout c(jnr»Jf:vatIon but 
witboiit fr.uKl ir.iKirfcs r\ bill iu which 
both the holder and accoptoi* are 
fiftiuou^ perhi la, is entitled to no- 
tice of the difhonour of yhe hill. 
/.ftir/j V. 731 


BIKMINGIIAM, ‘ 

Sre C o u R T o F I< r.o c s I s, i . 

\ 

GOND,_ 

Sri Annuity. 4. B.^staroy Bond. 

r. The extent of the conditfun of an 
indemnity-bonii nray be u-ilraiiied by 
the lecltais, the woid^of ihe 

coalition import a laru/ i' liability 
than th<M'Ccitals conteiTif.'late. Pcaif- 
al! V. Summer fet, 

2. A bond, conditioned tn repay to 
five pdfons all Turns advanced by 
them or any of them, in their caoa- j 
city of bf'uikcrs, will not exlctid to 
f 011127 advanced afnr (lie deceafe of 
one of the five b) the four finvivofs, 

. the four then ailing as bankcT?. 
If e/ion V. Barton. 673 

BOOK, 

, 5 rr’r ROVER, 3 . 

Broker, I 

1. Feiony, i. Insur-{ 
AMCK, III. I. Goods sold and 

DELIVERED, "'r. 

BULLION, 

fee Navyv .*• South Sea Com- 

" * V/I ^ 

tKvri^^ 


'v C 

CALLICO PRINTER, 

See Trover, 3 . 

CAPE OF GOOD HOPE, 

iSi« NA«,<fjATiow Acts, i. 

<k 

«. CARRIER, 

See Money vilH), i. Navy, i 

CAS. ',d S — ujfcrvrd on , qutpiov^\l^ * 

^ flainnU or o i errulcd. 

Barclay v. Liieiio, (iTerm Rep. 29 i . n.) 

P:<ge 68 f 

Brown BSx JmrtCy B,inkrnj)t. 20;' 

j Br)an -u.! lorjeinan. (4K.WLt;99.;. p.614 
Dalgiciih V. Brooke, (in; Eall. 306 ) 
J95, R. 662 

Dawfoii V. Aity, (7 Ealt, 367.) 379 

PeBerdt-i;, Atkinfoo, (zIJ.jBi. 356.; 

Dcnii *??. 1 )iipnk> (i i Eall’*, 134.) ,C4 
Durnpors' Cale, (4 Co. J19 ) 796 

Evrrett partr^ M S. Bnnktupt. 2cj 
PJoare Cjrahain, (3 Camjjb. 57.) S46 
IloTWOod V. Underhill, (loEafl, 127.) 

353 

Howis y. Wickens, (4 T. R. 714.’! 204 
Jarman v Coape, ( 13 Rail, 594.) 9 

Manhier «y. Buller, { t Camp. 84.) 4 ^8 
Meddoweruft v. J lolbook, (ill. 

BI.50.) 453 

Mcilitli 1’, Molteus, ( Peake N. P. 1 13,) 

’ , 73 s 

Moor" V, naltard, ,(2 Macanijur, 4 ed. 
' 9 ?-) 

Newlaiid v. Ofman. ( 1 Belt, 4 eJ. 

460.) JIO 

Purling V. Parkhurd, (2 Taunt. 237.) 

354 

RadcIlfFe v. Burton, (3 BoC & 

Pull. 223.) 626 

Shee 
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COMMITMENT, 

See Arrest. 


(141 f 

CJaikfoM ( 2 E^ll, 507 U .55^4 
Sutton V Jo nllont, ( T. R. 75* 

88. 9 

Tincklcr v W ( E ) 6 y/ 

IVard^ Fx pjr/e^ M S. riai kiu -1. 205 
^Vliitthuulc V FniU, (j K.'fl, » 4.) 646 
WillcyT>, C'awihomc, I'l ) 354 

CERTIFICATE/ 

Sir S H'4 p *4, R f o 1 s T R V . 

* \ 

cESTuy q; e tkus’)'^ 

ocv drv isif, n. 3- 

CHALIMINGE, ' 

iifS TrI . L> 2 . 

CH VNCERV, 

^4^ Atto'^n y, 4, 4.. » 

CHARTER, 
i/cr South Shi\ Company. 

CHOSE IN ACTION, 

Ast IGN MI NT, 1 . 

COGNOVIT, 

Bait., IV. t- 

COIN, 

Sff^ Navy, 1- 'I'rover, 1. 
COLLEGES, - 

SW Pi^URALITIl- i. 

COLONIAL EXPORTS, 

S.-f Navigation Act.**- 


• COMMON RECOVERY, 

p StC IlKCO^k'KW 

CONDI ITON, 

/'V Exchangf, 1 . Defeaz- 
Ai\CE, I. Bo D, I, 

1 

CONSIDERATION, 

SiY .Ac;!:i-L'MLNT, I, 2 f 3 . MaR- 
hi'r, 3 Vap.iance, I. Aspump- 
51 r, I. Ban krupt, 11. i. 

CONSIGNOR AND CON- 
SIGNEE. 

. Onrot fcvcra] partners in acontraifl 
with g.>vt:rnnu'nt, rannot pledge 
g. fuF v-onfigiud to hiin by unotlier 
panner fni the pnrp')ie oF perform- 
ing tlie conU*aK.vt. Sn^iUhy, Burridp^e^ 
Page 684 

1 2. The indorling of the bill of lading 
by fneh conngnor to the confignec 
dots not conllitute a lien hi favour 
j o: the latter for his advgncei to the 
coniigaor. 

CONTEMPT, 

. « MGN Attack MKKT, J. 

. CONTRIBUTION. 

I. The owner; of a flnpN iargo are 
liable to contributlor, for 
Ilorcs 11 ecdfaiily "thrown ovcrLoaid, 
afur a veil'd,^ wan e.tptnred, and 
while ill!* \vas*>i^th<- fiaiiris of an 
eii t Hi y . Ft kc v . NolU i 2 3 


COMMISSION, 

S« Mv'iM'Y HAD AND FFCflVFU, J. 
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£, I’he ucclilt r:i of an owner 'javin^ 
tfEilecl an hiui ranee, does not a fit 61 
his right to recover gcntral average. 
iV/tv V. Neb.’t. 1 

CONVEYANCK, 

'^nJ fee Covenant to st.\nd /'isp-d 
TO Uses. 

CONVOY. 

I. Every perfon who fluVi s on 
board a veiEl which t.sils wirbont 
convoy, does it at hl.'i O v’n of 
liei having n fiilBcient licence for 
t!ic voyage, without vdiich all in- 
fniances oa hi-i govrds arc void, by 
tilt da-'. .43 G. e, >7 178 

'I, Although the owner of tiiC goods 
ftij)|jofcd «»ad inlcndcvl that the fliip 
fhoidd In VC a fniTicicnt licence. ib. 
3. Ai.d aithongh he lived at a didance 
from the port, and had no concern 
with the jnanagement of the /liip, or 
the obtaining for her the ncccflar}^ 
docun^eiits. sb. 

j|, A licc'icc to fail without convoy to 
a port wliich a fliip muft paE oa her 
^yage, ir. not a fulTicient licence to 
authorize her to ran, without li- 
cence or convoy, for the refidiie of 
her voyage, after Ihe has touched ?.t 
that port., (b^ 

5 A licence to Cihrallar will not le- 
galize a voyage to Pa-ermo^ MeJJlnay 
and Maluiy touching at Gibraltar^ 
and finding there neither licence or 
convoy. IVainhmifc v, Cowle, ib. 
6. In order to fhew^ that a voyage 
without convoy fr^m a foreign port 
is illegal, it is i^icumbent on the un- 
derwriter; to prove that there is con- 
*4 7 


vj'y occnfionally ^'ppo^nted from ilist 
port, or foine one rclidcnt there, au- 
thoiizcd to grant licences to fail 
without convoy* Wake v. y///y. 

Page 49.3 

COPY, 

( 

See Fines and Recoveries, A- 

MtNLVlENV OF. 19* 

/ COPYHOLD. 

I. A^ copyholder claiming au latcrcf*, 
may have infpedlion of the .'.oiirt 
rolls wi'tlmnt proving an inter' iL v 

Piatt >i dll V PJjUiipu if ) 2 

A fem.c covert, who furrenders 
copyhold lands, ought previou/ly to 
be examined fjparatdy from her 
Imfb nd, by the (tew^ard of the 
r^ianor. 29.} 

But by fpecial cuftom fhc niay he 
fcpaiattly examined before two cui- 
tomary tenants. 29^ 

4. If a copyhedd he fiirrcndcrcd to 
fuch ufer. as a feme covert fliill, by- 
will or codicil, appoint, a paper pur- 
porting to be a will, thj)ii;j:h made by 
her, living her hufl^and, is a good 
execution. Driver v. Tbom/fort, ib, 

COSTS, 

I. IPien payable by and to per Jons 
in general. 

li. IV hen payable by and lo particular 
perfons. ^ 

in. Of jlayin^ proceedings till cofh^ 
paid or fetnrity given. 

IV. Set-qf 

V. bVhat crjls are payable. 

1 . And fee Malicious Akrtst, i. 

I. If 
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C. If a Defendant pleads a,jufiiUciit«on 
ifi trefpafs, and the Plaintirt, without 
tra-'. new allicffi*! a irerpafs, 

no gr his title* See,, on 

|oincd, and found foi 
him, lie is cnliiled no more c ids 
tiuu dama^res, under 22 ] Celt'* 2. 

c. Gr^j^ory'-n pruteroJ. 

i./) 

. • \ 

2. Upon the plcis of* non and 

phne admin' flrnvjt the I'laliiUli joined 
i:Tiie, aiid omitted tf> pray jiid^raeiTl 

afhtii rjtundi). ^i'he ll^d jff.K 
htiug found for the '^hintifl* and the 
fe'oond fo'' the DLk.nd3nt , the De- 
fendant IS entitled to llie />(///./; and 
general coifs. v. Graham, 135 

3. If a Defendant pa\s i ito 

court \v!och the Piaiiitiir doos Vot 
take out, but piorccd^, and tlic Dc 
fendavU* obtains a VLudid, ti»e De- 
fendant is eiultled o uillcoilo of die 
wlioL- aclion. ycjfs v. j 

4. Allhough a Defendant ruccei.Jtd | 
upon the Hrll tiial by a foigery, the 
Court cannot give the Ple-iiilid, luc- 

.iw- ferond liial, tlic C(dV. 
ootii. 671 

IL See Attorney, 1. Rail, 1 L i. 
IV. 

1. If, upon the reference of an aftion 

in this court, toe arbitrator aw^aKp 
the cofli of a nonfuit to be paid by 
the one party, and a larger fum to 
be paid as a debt by the other party, 
the party awarded to pay the fmaller 
fum is ( ntitled . to a fet-oll without 
motion. 63 a 

2. And if payment of the fmaller fum 


is enforced by * tt.'2chm<*nt, tlieCourt 
will fet the attncl. incut ahde. P. 63a 

3. 'rhe like fet-off in cafe of crofs* 
jiidgments for debt or damagts and 
CO Is, Ju^es V. ^Idams, iif 

^ V. And fee I’r A C T i C e , V 1 1 , 3 * 

1. Tlie cods of bringing ovtw a nccef- 

faw wilncfs fioni the contiuefit to 
iMs country arc to be allowed in fu- 
t«re. , . S 5 

2. Rut not the coih of his relunu 
CoUo*i V. /r/iV. 

5* A pldintiiF who. brinv^i over a fo- 
reign wltiitls hither, in order to 
judge by his tcdiuiony vvhethei tiierc 
grouuJ to bring an action, and 
afiei wards fucs end examines the 
foreigner at the tiial, may be allowed 
the codb of dttairihig him here from 
the time of the writ fued cut until 
the trial, and a rcalbnablc fum for 
his fudcuunre dining the lame 
time, but not thircofts of li.'s pafTage 
hither, or of his return. Sehimmcl 
V, Lnufada, 695; 

4. Oihtrwife in B. Ah, where the colLs 
of bis ret uni are alfo allowed, though 
i!'U of his conjing hither, Refolved 
in lame cafe. Sec Tirmayric v. Bur- 
reft^ pojl. liil, Tl iSi ;. 'voh 6. 

y. Ths Court will allow tut' cod« of 
dctaii.tng a foreigner here to giu; 
evidence upon a tiial, computed 
from the day of the writ fiird out to 
the day of trial. * m 

6 , The pra^licc cf the Court of King’s / 
Bench is the fa»nc, Sturdy w 

dr(*ivz\ ' i[, * 


COVE. 



. INDEX Tq TliE PRINCI,?AL MATTERS. 


COVENANT, 

•■/wiZ/ti' A nhuitv, 1. Action upon 
THE Case, 4. 

• * 

1. I hc fcYoial covenant of one grantor 

of an anmiiiy is^noi avoided ny the 
infancy of another grantor t.' the 
ranu* deed. ffa*:v v. Page 10 . 

2. A covenant in an annuitj'^ (teed, * 
made prior to the ilat. 46 G. 3. 

65. yi I ly , which ftatnte I.: i a re* 
ttorpeiTtive operation, whereby the 
grantoi of the annuity (fovenan* .d to 
pay the fuiriC on the days and time^^, 
without any didinLlion whr-tevi-r 
I'Ut of tilt h;n:e, or any part thereof, 
for ov in reipeef of the then prcknl 
or any trun future piopeity-tax. is 
void in refpeifl of its obligation on 
the grantor not to dtdiidf the pn>- 
perty-tax, but not in rtfpect of the 

р. »yment of the annuity, fuhject to 
■fuch dedu<flion. Reutifiaiu v. BaU 

drs. 57 

- Whole the defendant, by inJeniurc 
made finco iIjo ptiifuig of ilic 6 *. j. 

с. (ir., demikti to J. //. cciUiiii pie- I 

rrJrhnfh 4^/. annually, clear { 
o' land-tax, proi'crly^lax ^ 6ce., and j 
y.IL Cvivt fianted to pay the faiJ 1 
yc. ilv rent in /vc manner tl > 
rejcrvs'l to hr paid as aforejaitf^ and It) 
pay llie land-tax, prop^rty-iax^ <Stc. ; 
Plcld that by /. II 5-, coupled with 
kjS- of the faid fo much of 
the redder Jum and covenant as ilipii- 
l.ited for paynic.it of the rent clear 
of dediK^don on account of property- 
tax was void, the rcfiduc was 
good, for payn.cnt of the rent, fuhjcdl 
to fuch dedutftion ; and therefore the 
Plaintiff, who had paid a depofit as 


pVirchufer of the* faid rent, was not 
entitled, on the above ground of ob- 
jc^^lioii, to recover back hj,*^ depofit 
from the Defendant, vdij 1 en- 
gaged to make a goof .wOt ol 

the laid itut. Fuller v. AUwtt. 

Page 105 

4. If a .^jfc contain a covenant for 
quiet cnjoyrnc.it njrainll the leffor 
and thoh- who clan', ui.d.'r him, the 

. Icfh sT cannoi upon :ui evictioi* by a 
p nunuunt title rci'over under the 
implied Covenant for general title 
implied in the vvoid dtinifc. il/or- 
riil Y. Ffiimr. 329 

A truftec, to ulioin two Itiifc.; were 
aHigiicd in liiill for fecuring an an- 
nuity. having fa d 10 die occupier of 
one of tlic demifed houfes, “ You 
nuiil pay the rent to me ; » iUn be- 
come landlo'd for my clkni who has 
the annuity, and you moil pay the 
ground-ienls for luc.” .Held that 
the trudee wa'i liable in cuvciiant to 
the kflor, as afilgnec of both lealea, 
foi non-payn.eiit of rent and not re- 

^-u'ling. Gnlton Di^^lrs* 766 

5. In covenant lor ren 
plead «’ 

vcrMin premifes, for tlic 
(.'hole c‘f which the blaintilF, his 
Itifor, had covenanted to pay rent to 
the laiidh'id p-iranioinit, and fhewed 
that he, the Defendant, paid to the 
landlord paramoii.it, under threat of 
dillrefs, more rent than lie owed J'> 
the Plaintiff; the Plaintiff traverfed 
that any lent was due from himfclf 
to the landlord paramount : Held 
that tills replication was not fup- 
ported, by proving tliat the Plaintiff 
had alligned his term in the reliduc 

of 
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<r,f ulc jireniiri to /f,) who alh^Mieo 
:hc>n to the O'.'iVmh.nt, who cove- 
V2t}ied lo pay in ciil'chaii^v o* the 
Plaiiuitf ilu* whole rent reierveJ to 
the landh>ul paruiuouiit. v. 

Farringicfu ^ * * 

COVl!:NA\n\ TO c^TANC 
SEISliD TO USh/S. 

1. A deed which uv.y take a 

covenant to iKmd •u-ife*!, 
though the >'iV is to i-rife aver the 
deec.ile t.t the 4 ov.o'uiror,^ and 
th‘'»U'>h lie dntt; not tlier.I-v* 

tv> dslpofe oF the trLthoh)l iii tlw 

meariiiine. - a ) 

2. And :il»Jiough the ide ij to a.ife a: 
a penod wliielv may not h,ij lun liil 
h/iig after tl'iC covc.'niitti 's death, 
the life reruUInj;- in liie ineai yn.- 
Dfj,'f on thm'ifc if Dylc'f v. li'Lutluo- 
l.WK, 

COURT OFCMAKCr.RV, 

ViV ,-\t I ORNl-'i , 3, 4. 

CO 1 1 R ■() F E XC 1 lICQi; ^ 


j C OU RT OF REQI;ESTS. 

! I. No pejfou tt> whom any debt ot 
c«.*rlaii'. d<‘fi i iplioiiR, not cxceedirig 
is own, g from any perlon refident 
v.ithiii the jui jfJfiCtiou of the J-izr- 
W|f^/v//// Court, of Reqnt/ls, can 
icv>ver any end-', if he liio cU^- 
wficre in tiiat eoint. Page 150 
‘z. •tViurelucver tiic Piaintiff may re- 
ihlc, a. id wheiT.h,Wer the caufc of 
aCkion iiijv accrue. I^ccs Royez.^. 
* ” d. 





D* ilvl A Cl MS, 

j rhl'f Jit M A 1. 1 C 10 U S Ar R k t, f , * , 

Si'he Court rn^y aileh tiie dt'uiagcb O' 
I ‘.V/'"'#- judgment Ly dcfaidr. 
j w.rh riie.^dlal of the Plaiaiiff, with- 
j out the i’ltcrveiiUon of a jury. 
: 0 '•»•/,/ V IhwvHt’tJlcy, 24^ 

DEATHS, 122. 


Iv An action ol irHpa 
infciior niiiitajy oiheer aga.idt hi** 
fiipci for officer, (both btirig unuhi 
inai'lidl law,) who impiiions l.-rn ior 
difubedienee to an uid^^r madt uadt* 
colour, but not within the feopc o* 
military authority, ^7 

2, Although the imprifonment Ll 

followed by a trial by a eouit mar- 
tial. Warden v. Bally. 67 

3. Jurifdidlionofcourt martial, 79, 

tnd Moore v. BnfiarJ. d'* 


; DECETA 

j^'i^Acnow orc)N th, t Cask, x. 5, 6. 

j DEFAMATION, 

I ^,>e St ANDER, 1 . • 

I 

1 DEFEAZANCE. 

Upon a note of hand the payee in- 
dorfed, that if the iiiteifcjH was paid 
on ftipulated du/f during her life, 
the note ffiould be given up. A pay- 
in^zit of the inicrett being omitted, 
3 P 4 and 
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and ?i :lioi3 corn rri meed on the note, 
held the Court liad no power 

to ftay p»»}c<.idiniL‘ii ou payment of 
the Uittreft and coib. SUei 
fuld* Page 227 

»* 

DEMURRAGE. 

1. ‘'I'he malter of a fln’p caiinol rnah*- 
lain alfumpfit in his own name apon 
an laijilicd promife to pay demur- 
rage. Brouncler v. Scott. • i 

2. If a conffgnee accept goods under 
a hill of lading, at thi<^ bott<»*iA of 
whi.ch is a memorandum that the 
fliip is to be cleared in 16 days, and 
8/. per day, demurrage to be paid 
afur that time, the mailer upon dc- 
livny of the goods may recovci dc' 
miirragc agatnll the confignee. y</- 

fni V, SoUy. Cl 52 

DEVASTAVIT, 

Sic Ekfcutor, r. 

DEVISE, 

1 . By *tvhat zverdf latiih^ pafs* 
If. Whatejhnc. 

111 ., R.evQcaihn. 

II. 

1 . A devife of all my cilate of yf/bton, 

pafles a fee-fimple, as deferiptive of 
the iiitcrcll devjfcd, not merely of ihc 
fit nation of the land. Chtchejier v. * 
Chichcjler, ^ 1 76 

2. Devife to two>'^*’;tly to be divided 
between them for their xtatural lives, 
and after trwir dwafe, to fuch child 
and children o^’-'the two, of their 
bodies lawfully begotten, (hare and 


(Irare alike ; and in Lilurc of fuch 
iflue, to fuch chilii of IV. C» : ther 
being a child of one of the two living 
at the lilac of the devife, and dcacK 
of the tellaior, this devife creates 
an efiate for life in the two, and the 
fame in the ^Vld; and the lenramdcr 
ovei failing, the heir at law of tlic 
teftatd* took the fee. Doc v. Gun* 
Page 313 

3. Deyi^j to in ii’.j to permit and 
fnffy tiic tellator'ji widi/v to have, 
ho’d. lilt, (icenpy, pofiefs, and enjoy 
the full, (tec, and iiiiintcii’iiplcd pof- 
felHon and utc of all iiitricfts of 
mo’.ics in the fundh, and rents and 
profits arifip.g from the tellatoi’s 
It'iufcs, for her natural life, if (he 
Ihould remain unman ied ; and that 
her loccipis for all rents. See., with 
I fie approbation </f any one of his 
ttuflccfi, (hould be good and valid, 
(lie providing for and educating pro- 
perly the teftalov's children, and alfo 
paying tv^’o annuities thereby be- 
queathed to yi/. D. and AI, [, of 20/. 
for their lives, befide^ J^ourd an ’ 
lodging to AI, /., and th.’it hy^'’ 
dicn flioulci 1;,** ."1. / ' ’ 

»■ ' 
ox ,.erUi' - iRld that 

i u.K, waj executed in the devifccs 
in trull, Gregory V, l/etu/erjotj, 772 






